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II.

I11.

IV.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

Whether Ms. Loper’s claim was “medical” in nature, rather than
“administrative,” such that expert testimony was required.

Whether Expedited Civil Actions (ECAs) brought pursuant to Iowa Rule of
Civil Procedure 1.281 are subject to different expert testimony requirements
under Iowa Code 147.140 and 668.11.

Whether the District Court considered and analyzed “all of the facts in
controversy” when ruling on the Motion for Summary Judgment.

Whether the District Court Order concerning Plaintiff’s “Motion in
Limine”—which was functionally a Motion for a Protective Order—was
erroneous.



ROUTING STATEMENT
This case should be transferred to the Iowa Court of Appeals because it

involves the application of existing legal principles. See lowa R. App. P. 6.1101(2).




NATURE OF THE CASE

This case concerns alleged negligence in connection with discharge of
Rosemary Loper from the emergency room at Southeast Iowa Regional Medical
Center (“SEIRMC”). Specifically, Ms. Loper alleges that SEIRMC was negligent in
“failing to provide her with a wheelchair and transporting her out of defendant’s
building” and “failing to accompany plaintiff as she exited defendant's building.” (See
D0002, Pet. at Law and Jury Demand, § 6 (Aug. 30, 2023)). Ms. Loper has confirmed
that the heart of her allegation is that SEIRMC breached its duty as her healthcare
provider. Ms. Loper alleges that SEIRMC failed to provide reasonable care while
discharging her from the emergency room in light of its special knowledge of her
“condition.” (e, e.g., Loper Br. at 20). Ms. Loper specifically contends that SEIRMC
medical staff should have made different medical judgments concerning her discharge
in light of her medical records. (See 7d.).

Ms. Loper’s claim is, at its core, a medical malpractice claim. As a medical
malpractice claim, it is subject to Iowa Code sections 147.140 and 668.11. Ms. Loper
has neither served a Certificate of Merit Affidavit nor certified an expert on liability.
Thus, the District Court’s dismissal was propet.

In addition to Iowa Code sections 147.140 and 668.11, Ms. Loper raises three
other issues on appeal: First, Ms. Loper argues that Expedited Civil Actions (ECAs)
brought pursuant to Iowa Rule of Civil Procedure 1.281 should be subject to different

expert testimony requirements under Iowa Code 147.140 and 668.11 (Issue II). Next,



Ms. Loper claims that the District Court did not consider or analyze “all of the facts
in controversy” (Issue III). Lastly, Ms. Loper argues that the District Court erred in its
ruling on her Motion “in Limine” (Issue IV). Each of these issues is similarly
unavailing.

On the issue of Iowa Code sections 147.140 and 668.11 (Issue I), Ms. Loper
preserved error below and filed a timely notice of appeal from the District Court’s
Ordet. (See D0O073, Notice of Appeal, p. 1 (11/12/2024)). But Issue II has not been
preserved for appeal. Even if it were, it does not have merit, it is unmoored from any
case law or statute, and it does not warrant reversal of the District Court. Issue 111
similarly has not been preserved for appeal and does not warrant reversal of the
District Court. Lastly, regarding Issue 1V, the District Court’s ruling concerning
Plaintiff’s “Motion in Limine”—which was functionally a Motion for a Protective

Order—was not erroneous and should be affirmed.



STATEMENT OF THE FACTS

On October 19, 2021, Plaintiff Rosemary Loper sought treatment at SEIRMC.
(See D0028, Statement of Facts and Mem. of Law, Exhibit B, Affidavit of Leo
Banwart, P.A,, p. 1 (July 17, 2023)). Ms. Loper was treated by LLeo Banwart, a licensed
physician’s assistant authorized to provide medical services, and diagnosed with a
urinary tract infection. (Id.). After receiving treatment, Ms. Loper fell in the hallway as
she exited the facility. (D0002, § 4). On August 30, 2023, Ms. Loper filed suit. (Id.).

Ms. Loper alleges that SEIRMC breached its duty as her healthcare provider.
(See D0O002, 99 2, 6). Ms. Loper’s Answer to an SEIRMC interrogatory specifically
states that “the basis for [her] claims is the duty which the defendant owed to plaintiff
to provide her with reasonable care as her known condition would require when she
was being discharged from the hospital on October 19, 2021.” (D0028, Statement of
Facts and Mem. of Law in Support of Sum. J., Exhibit A, Plaintiff’s Supplemental
Responses to Defendant’s Interrogatories, p. 2 (July 17, 2023)).

Ms. Loper has not served a Certificate of Merit Affidavit. (See Docket, generally).
Plaintiff also has not certified any expert on liability pursuant to Iowa Code section
068.11. (Id.); (see also DO071, Dist. Ct. Ruling, pp. 2-3 (filed Oct. 15, 2024)) (finding
that it is “undisputed” that “Plaintiff did not serve a Certificate of Merit Affidavit”
and “has not certified any expert on liability pursuant to Iowa Code Section 668.11.”).
The District Court granted summary judgment on October 15, 2024 based on the

failure to serve a Certificate of Merit affidavit. (Id.). This appeal followed. (See D0073).
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ARGUMENT
I.  Ms. Loper’s claim is “medical” in nature, rather than
“administrative,” and thus required expert testimony. The District
Court correctly granted summary judgment.

Ms. Loper does not contest that she failed to meet the expert testimony
requirements of lowa Code sections 147.140 and 668.11 prior to the expiration of her
deadline, or that the failure precludes her from introducing expert testimony. The sole
issue is whether expert testimony is required to support Ms. Loper’s claims. If the
Court agrees with the District Court’s determination that expert testimony was
required, summary judgment was properly granted.

a. Preservation of issue.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC agrees with Ms. Loper that this

issue was preserved for appeal. (See Loper Brief at 17).
b. Scope and standard of appellate review.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC disagrees with Ms. Loper’s
statements concerning the standard of review on this issue. ($e¢e Loper Brief at 17)
(““The scope and standard for appellate review of this issue is de #ovo in that “The
burden is upon the party moving for summary judgment to show absence of any
genuine issue of a material fact. All material propetly before the court must be viewed

in the light most favorable to the opposing party.| | Oswald v. LeGrand, 453 N.W.2d

634, 635 (Iowa 1990)”).
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Iowa appellate courts review rulings granting summary judgment for correction
of errors at law. EMC Ins. Grp., Inc. v. Shepard, 960 N.W.2d 661, 668 (Iowa 2021). In
addition, SEIRMC notes that the Court may “take judicial notice of events and
conditions which are generally known and matters of common knowledge within [the
Court’s| jurisdiction” when considering a Motion for Summary Judgment. Kuepper v.
Monticello State Bank, 450 N.W.2d 833, 835 (Iowa 1990).

c. Expert support is required to establish Ms. Loper’s prima facie
case.

Plaintiff alleges that SEIRMC breached its duty as a healthcare provider and
was negligent in the patient care that was provided. Plaintiff’s Petition alleges that she
visited SEIRMC for medical treatment, and that SEIRMC breached a duty “to
provide her with necessary assistance to prevent her from falling after her treatments
were completed.” (Petition, D0002, 9 5). The claims made by Plaintiff relate directly
to SEIRMC’s role as her medical provider. Specifically, Plaintiff alleges that SEIRMC
was negligent in “failing to provide her with a wheelchair and transporting her out of
defendant's building” and “failing to accompany plaintiff as she exited defendant's
building.” (D0002, § 6). These claims necessarily implicate SEIRMC’s medical
evaluation of Plaintiff as it required medical judgment and evaluation of the patient’s
condition to determine whether a wheelchair was medically necessary and appropriate
to transfer her out of the building. The medical nature of Plaintiff’s claims is

confirmed by discovery responses. (See D0028, Exhibit A, p. 2) (“[T]he basis for
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Plaintiff’s claims is the duty which the defendant owed to plaintiff to provide her with
reasonable care as her known condition would require when she was being discharged
trom the hospital . . . .”). Conversely, Plaintiff does not allege that any defects or
hazards existed in SEIRMC’s building, or that any aspect of the physical property
caused her injuries. Because Plaintiff’s claims are inextricably intertwined with the
medical judgment and expertise of SEIRMC’s medical providers, Plaintiff is required
to provide expert testimony to establish a prima facie case.

i. Expert testimony is necessary any time a medical provider’s
conduct or decision relies on their medical judgment.

“It is well settled that expert testimony is required to prove professional
negligence claims against healthcare providers.” Stuck v. Mercy, 973 N.W.2d 533, 539
(Iowa 2022). “Ordinarily, evidence of the applicable standard of care—and its
breach—must be furnished by an expert.” Id. (quoting Oswald v. LeGrand, 453 N.W.2d
634, 635 (Iowa 1990)).

However, some professional breaches are so blatant that expert testimony is
not required. See S7ruck at 539, n.4. To determine whether expert testimony is required
in a professional negligence case, lowa courts apply the following test:

[I]f all the primary facts can be accurately and intelligibly described to the

jury, and if they, as [persons] of common understanding, are as capable of

comprehending the primary facts and of drawing correct conclusions

from them as are witnesses possessed of special or peculiar training,

experience, or observation in respect of the subject under investigation,
[expert testimony is not required].

13



Struck, 973 N.W.2d at 543 (quoting Thompson v. Embassy Rehab. & Care Ctr., 604
N.W.2d 643, 646 (Iowa 2000)).

Applying this test, Iowa courts have identified two general categories of
medical negligence cases that do not require expert support. The first are cases where
“the rule of res ipsa loguitur applies,” such as “where a sponge, gauze, an instrument, or
[a] needle has been left in the body.” Whetstine v. Moravec, 291 N.W. 425, 436 (Iowa
1940); see also Donovan v. State, 445 N.W.2d 763, 766 (Iowa 1989) (“If a doctor operates
on the wrong patient or amputates the wrong limb, a plaintiff would not have to
introduce expert testimony to establish that the doctor was negligent.”). The second
category are those involving “nonmedical, administrative, ministerial, or routine care.”
Kastler v. Iowa Methodist Hosp., 193 N.W.2d 98, 101 (Iowa 1971). Iowa courts have held
that “nonmedical or routine care includes helping patients shower [or] properly
repositioning patients to prevent pressure injuries (such as bedsores).” Eszate of
Butterfield v. Chantangna Guest Home, Inc., 987 N.W.2d 834, 841 (Iowa 2023) (citing
Thompson, 604 N.W.2d at 6406); see also Davis v. Montgomery Cnty Hosp., 2006 WL
1896217, at *5 (Iowa Ct. App. July 12, 20006) (affirming the district court’s conclusion
that expert testimony was not required when “[tlhe crucial question the jury had to
determine was not whether she should have been allowed to go to the bathroom, but
whether the assistance that was given was adequate.”).

But some “routine” circumstances do require expert testimony to ascertain the

standard of care. For example, Thompson v. Embassy Rebab. involved allegations related
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to the repositioning of a patient in bed. Thompson, 604 N.W.2d at 646. The Iowa
Supreme Court noted that the case might “on the surface appear to have been
ministerial and thus subject to a standard of proof not requiring expert testimony,”
but concluded that expert testimony was, in fact, required. I4. As the lowa Supreme
Court later explained, the Thompson Court recognized that certain “actions require
medical judgment.” Estate of Butterfield, 987 N.W.2d at 842. In Thompson, the providers
had to weigh the patient’s preferences versus the need to “prevent pressure injuries”
and “timing of a surgery.” Id.

At the core, if a claim is based on allegations that a medical professional was
negligent in making a medical judgment, the claim will generally be outside the
common understanding of the jury and require expert testimony. See Thompson, 604
N.W.2d at 646 (holding that a plaintiff’s claim against doctor for delaying surgical
treatment required expert testimony in support because “the time of the decision to
perform surgery required a medical judgment.”). Crucially, even when a “routine” or
“ministerial” action is at issue, if the decision whether or not to take the action
required medical judgment, expert testimony is required.

ii. Ms. Loper’s claims relate to decisions that were made using
medical judgment.

The heart of Plaintiff’s allegation is that SEIRMC was negligent in “failing to
provide her with a wheelchair and transporting her out of defendant's building” and

“failing to accompany plaintiff as she exited defendant's building.” (D0002, § 6).
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Whether to provide a patient with a wheelchair—or accompany a patient out the
building—is a quintessential medical judgment.

After medical procedures, providers routinely place restrictions on the manner
in which a patient can depart the facility. For example, many providers require certain
patients to agree not to drive home. The Centers for Medicare and Medicaid Services
require surgery centers to discharge patients that have been under the influence of

sedation to a “responsible adult” after the procedure. (See

https:/ /www.aclsonline.us /blog/what-to-do-when-theres-no-one-to-drive-your-

patient-home-1/). These decisions about restrictions upon discharge are dependent

on medical judgments about the capabilities of patients after certain procedures.

The same is true here. Plaintiff claims that SEIRMC should have ensured she
be escorted from the facility in a wheelchair. (ID0002, § 6). But the SEIRMC providers
who saw Ms. Loper made medical judgments about what she was able to do following
her procedure. (§ee D0028, Exhibit B, Affidavit of Leo Banwart, P.A., p. 1) (“1
determined that she was able to be discharged home independently . . . A patient
typically would not be escorted out in a wheelchair unless there were indications, like
weakness or gait instability . . . A wheelchair escort, in my opinion, was not required
under the circumstances.”). Some providers may not wish to discharge a patient
unless she is able to walk unaccompanied from a facility. In their medical judgment,

they concluded that she was able to walk, unaccompanied, out of the facility.
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Plaintiff’s discovery responses confirm that her allegations are predicated on
the medical judgment of SEIRMC and its providers. Plaintiff specifically disclosed
that “the basis for [het] claims is the duty which the defendant owed to plaintiff to
provide her with reasonable care as her known condition would require . . ..” (D0028,
Exhibit A, Plaintiff’s Supp. Responses to Def’s Interrogatories, p. 2). Thus, the central
question in the case is what type of discharge procedure Ms. Lopet’s “known
condition would require.” This question can only be answered using testimony
concerning medical judgment, ze., expert testimony regarding the standard of care.

In sum, for Plaintiff to prove negligence, she must provide expert testimony
that the medical judgment of the SEIRMC providers was below the applicable
standard of care. She cannot and so her claims fail as a matter of law.

d. When expert testimony is required, a plaintiff must provide a
Certificate of Merit Affidavit pursuant to Iowa Code section
147.140. Ms. Loper did not.

The certificate of merit statute requires any plaintiff whose case requires expert
testimony to file an affidavit by a medical expert within sixty days of the Defendant’s
answer. lowa Code section 147.139. The affidavit and expert must meet several
conditions enumerated under Iowa Code sections 147.139 and 147.140 to ensure that
the medical malpractice lawsuit is sufficiently viable in the eatly stages of litigation. See
Struck, 973 N.W.2d at 539 (“[T|he legislature enacted section 147.140 to provide a
mechanism for early dismissal with prejudice of professional liability claims against

healthcare providers when supporting expert testimony is lacking.”). Failure to
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substantially comply with the statute’s requirements requires dismissal of “each cause
of action as to which expert witness testimony is necessary to establish a prima facie
case” with prejudice. Iowa Code § 147.140(06).

For reasons stated above, Plaintiff’s negligence action requires expert testimony
to establish a prima facie case. The District Court agreed, and further observed that
Plaintiff did not serve a Certificate of Merit Affidavit. Thus, the District Court
correctly dismissed Plaintiff’s claims pursuant to Iowa Code section 147.140. On this
basis, the District Court should be affirmed.

e. When expert testimony is required, a plaintiff must certify an
expert on liability pursuant to Iowa Code section 668.11. Ms. Loper
did not.

Similarly, Plaintitf has failed to certify an expert witness in support of its claim
of negligence within the time period required by Iowa Code section 668.11.
“Professional liability cases, especially medical malpractice actions, require expert
testimony of a technical nature concerning standards of care and causation.” Cox ».
Jomes, 470 N.W.2d 23, 25-26 (Iowa 1991).

Because the district court granted summary judgment for defendants pursuant
to Iowa Code section 147.140, it did not reach the issue of whether summary
judgment was warranted under Iowa Code section 668.11. This issue is properly
before this Court as alternative grounds to support the grant of summary judgment.

See Norris v. Paulson, No. 23-0217, 2024 WL 4469203, at *2 (Iowa Oct. 11, 2024) (“A

prevailing party may support the district court judgment on any ground contained in
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the record, provided that the affirmance on that ground does not alter the rights of
the parties established in the judgment.”) (quoting Mezer v. Senecant, 641 N.W.2d 532,
540, n.1 (Iowa 2002)).

Section 668.11 requires the Plaintiff in a “professional liability case brought
against a licensed professional” to certify experts within 180 days of Defendants’
Answer. lowa Code § 668.11(1). In this case, March 30, 2024, was the deadline for
such an expert certification. See lowa Code § 668.11(1)(a); see also D0005 (filing of
Defendants’ Answer on October 2, 2023). Plaintiff has not filed any such certification.
Thus, if this Court agrees that section 668.11 applies to Plaintiff’s case, it must be
dismissed.

Iowa Code section 668.11 applies if Plaintiff has brought a “professional
liability case . . . against a licensed professional.” This Court should hold that the
answer is yes and dismiss Plaintiff’s case. As discussed above, the Plaintiff in the case
at bar has brought claims that relate exclusively to the conduct of licensed medical
providers—namely, the providers that treated Plaintiff and allowed her to depart the
facility unassisted. Plaintiff specifically alleges that SEIRMC was negligent in “failing
to provide her with a wheelchair and transporting her out of defendant's building”
and “failing to accompany plaintiff as she exited defendant's building.” (D0002,  6).
These claims necessarily implicate the SEIRMC providers’ medical evaluation of
Plaintiff. (See also (D0028, Exhibit A, p. 2) (“[T]he basis for Plaintiff’s claims is the

duty which the defendant owed to plaintiff to provide her with reasonable care as her
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known condition would require . . ..”). Plaintiff does not make any claims against
SEIRMC that concern the conduct of anyone other than a licensed medical provider.

This case is distinguishable from cases in which Iowa Courts have held that
hospitals themselves are not “licensed professionals” for purposes of section 668.11.
See, e.g. Jorgensen v. Smith, 2 N.W.3d 868, 877 (Iowa 2024), as amended (Apr. 23, 2024)
(“based on the arguments and record before us, we cannot conclude that Tri-State is a
‘licensed professional’ for purposes of section 668.117). Moreover, these cases have
explicitly cabined their holdings to the particular facts and circumstances: “We start
with the (perhaps obvious) observation that negligent retention cases can involve a
variety of issues. Some of those issues may require expert testimony, depending on
the facts of the case.” Jorgensen, 2 N.W.3d at 878.

The case at bar is more like S#uck, 973 N.W.2d 533, which “turned on the
plaintiff's failure to serve certificate of merit affidavits concerning the negligence of
employee-caregivers.” Jorgensen, 2 N.W.3d at 877. In fact, S#7uck involved highly similar
facts and circumstances. The Iowa Supreme Court observed the following:

This is not a case where the hospital patient slipped on a wet floor or

tripped over a loose rug. Struck alleges no dangerous condition in her

hospital room that could support a premises liability claim. She doesn't
allege a hospital employee dropped her or knocked her over. Rather,

Struck alleges the defendants were professionally negligent by providing

her with “contraindicated” medication and breached duties of

professional care when they negligently “[f]ailed to propetly supervise

[her] considering the medications she was on and the risks they posed for

dizziness.” Whether Struck was improperly medicated and supervised in

light of her condition without measures to better monitor or restrain her
is beyond the understanding of ordinary jurors.
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Struck, 973 N.W.2d 543.

So too here: Plaintiff has not alleged any hazard or dangerous physical
condition existed at SEIRMC. Instead, Plaintiff alleges that SEIRMC was negligent in
its medical evaluation and discharge procedures for a patient. These claims necessarily
implicate SEIRMC’s medical evaluation of Plaintiff. Thus, expert testimony is
required and summary judgment is warranted under Iowa Code section 668.11.

If this Court does not affirm on the basis of section 147.140 alone, it should
affirm the District Court judgment on the alternative grounds of section 668.11.

II. Expedited Civil Actions brought pursuant to Iowa Rule of Civil
Procedure 1.281 are subject to standard expert testimony requirements
under Iowa Code sections 147.140 and 668.11.

Ms. Loper asks this Court to create a new, unique standard for expert
testimony in expedited civil actions (“ECAs”). Specifically, Ms. Loper contends that
expert testimony should only be required in ECAs when there is a “clear and
convincing need” for such testimony.

This issue was not preserved because it was not presented to the District Court
in any manner. This fact is conceded by Ms. Loper. In Ms. Loper’s Amended Brief,
this issue is included within section “I”” of the Brief. (§¢¢ Loper Brief at 22). In Ms.
Loper’s Statement of the Issues, this issue is listed as subpart (a) under issue 1. (See

Loper Brief at 5). Notwithstanding this briefing structure, this is a separate and

distinct argument from Issue [—whether expert testimony was, in fact, required.
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To the extent that this new issue is considered, Ms. Loper’s request to create

new expert testimony standards in expedited civil actions should be rejected.
a. Preservation of issue.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC concurs with Ms. Loper’s
statement that “[t]his issue is being raised for the first time on appeal,” but disagrees
that this issue is nonetheless a “appropriately reserved for consideration at the
appellate level.” (See Loper Brief at 22). This issue was not litigated before the District
Court, and thus has not been preserved.

[Issue preservation] requires a party seeking to appeal an issue presented

to, but not considered by, the district court to call to the attention of the

district court its failure to decide the issue. The claim or issue raised does

not actually need to be used as the basis for the decision to be preserved,

but the record must at least reveal the court was aware of the claim or

issue and litigated it.

Meier v. Senecant, 641 N.W.2d 532, 540 (Iowa 2002) (internal citations omitted).

Ms. Loper appears to concede that this issue was not raised before the District
Court in any capacity—either in written briefing, or at oral argument. Even if it had
been raised, the District Court’s ruling did not mention this requested abrogation of
Iowa expert disclosure requirements. As a result, in order to preserve this issue, Ms.
Loper needed to “request a ruling from the district court to preserve error’” on this

issue. Id. at 539. This is generally accomplished through a Rule 1.904 Motion to

Enlarge. See Iowa R. Civ. P. 1.904. Ms. Loper did not file a 1.904 Motion.
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Adherence to principles of issue preservation ensures that the Supreme Court
decides cases with the benefit of analysis by the District Court. ““A supreme court is ‘a
court of review, not of first view.”” Plowman v. Fort Madison Cmty. Hosp., 896 N.W.2d
393, 413 (Iowa 2017) (quoting Cutter v. Wilkinson, 544 U.S. 709, 718 n.7 (2005))
(declining to reach issues not decided in district court’s summary judgment ruling).
Thus, this Court “generally will not decide an issue the district court did not decide
first in the case on appeal.” UE Loc. 893/1UP v. State, 928 N.W.2d 51, 60 (Iowa 2019).

These principles apply with particular force where—as here—a party asks an
appellate court to overhaul core principles of Iowa law, such as expert testimony
requirements. This Court should not make an exception to this general rule on this
Issue.

b. Scope and standard of appellate review.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC does not agree with Ms.
Loper’s statements concerning the standard of review. (See Loper Brief at 23) (“The
scope and standard for appellate review is not applicable. The question is whether the
Court considers the case before it as a suitable opportunity to consider the policy
question presented.”); see also Loper Brief at 22 (citing “Ellie Margolis, Closing the
Floodgates: Making Persuasive Policy Arguments in Appellate Briefs, 62 Mont. L. Rev. (2001)”
for the proposition that ““Policy arguments are an important, but often overlooked,

part of appellate advocacy and brief writing™)).
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To the extent the Court considers this issue, the correct standard of review is
for correction of errors at law. As noted above, appellate courts review rulings on
motions for summary judgment for correction of errors at law. EMC Ins. Grp., 960
N.W.2d at 668. To the extent this Court construes this issue as a request for statutory
interpretation, the correct standard of review is also correction of errors at law. Miller
v. Cath. Health Initiatives-lowa, Corp., 7 N.W.3d 367, 372 (Iowa 2024).

In addition, SEIRMC notes that the Court may “take judicial notice of events
and conditions which are generally known and matters of common knowledge within
[the Court’s] jurisdiction” when considering a Motion for Summary Judgment. Knepper
v. Monticello State Bank, 450 N.W.2d 833, 835 (Iowa 1990).

c. The expert testimony requirements in Iowa Code sections 147.140
and 668.11 apply equally to standard lawsuits and expedited civil
actions.

The expert witness testimony requirements of Iowa Code sections 147.140 and
068.11 are clear and unambiguous. “In any personal injury or wrongful death against a
health care provider based upon the alleged negligence in the practice of that
profession or occupation or in patient care [i.e., medical malpractice claims|” that
require expert testimony, the plaintiff must file a certificate of merit affidavit signed by
an expert witness who meets the requirements of section 147.139. Iowa Code {§
147.140(1)(a)-(b). In professional liability cases brough against licensed professionals,

a party who intends to call an expert witness must certify that expert to the court and

all other parties. Iowa Code § 668.11. Nothing in the Iowa Code or Iowa Rules of
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Civil Procedure governing expedited civil actions (“ECAs”) abrogates these
requirements when a malpractice claim is brought as an ECA. In fact, the Rules
governing ECAs, specifically, state that the “[f]ailure to comply with Iowa Code
section 668.11 or other deadline for disclosure” is grounds for summary judgment.
Iowa R. Civ. P. 1.281(3)(b)(1)(4). The legislature was clear about its requirements
when it enacted the above statutes, and the Court should decline to write a heightened
standard into the code.

d. Policy objectives do not support abrogation of the expert
testimony requirements of Iowa Code sections 147.140 and 668.11
in expedited civil actions.

The purpose of expert testimony is to explain issues that are outside the
common understanding of a jury. See Struck v. Mercy, 973 N.W.2d at 532. Claims for
medical malpractice almost always require expert testimony. See 7. at 539. This is
because malpractice claims often raise issues regarding the standard of care for
medical providers, with which the layperson is not familiar.

The purpose of the designation and certification requirements of Iowa Code
sections 668.11 and 147.140 is to identify and dispose of claims early in litigation if
they do not have expert support. See Hantsbarger v. Coffin, 501 N.W.2d 501, 504 (Iowa
1993) (en banc) (“Section 668.11 is designed to require a plaintiff to have his or her
proof prepared at an early stage in the litigation in order that the professional does not
have to spend time, effort and expense in defending a frivolous action . . . . Early

disposition of potential nuisance|[ | cases, and those which must ultimately be
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dismissed for lack of expert testimony, would presumably have a positive impact on
the cost and availability of medical services.”); see also Struck v. Mercy, 973 N.W.2d at
541 (“Those goals are further served by section 147.140”). Elimination of non-
meritorious claims eatly in litigation saves defendants from unnecessary expense, has a
positive impact on the provision of medical services in Iowa, and preserves resources
of the judicial system.

These goals are equally applicable in every professional negligence case,
regardless of whether that claim is brought as an expedited civil action. Watering
down expert testimony requirements for ECAs would imply that the amount of
damages—rather than the nature of the claim—undergirds expert testimony
requirements. This is inconsistent with Iowa law. A claim related to the performance
of a neurosurgery is not within the common understanding of a layperson—regardless
of whether the damages are $75,000 or $7.5 million.

Lowering the bar for expert testimony requirements would also undermine the
purposes of Iowa Code sections 668.11 and 147.140. An ECA, with a lower damages
cap, is no less likely to be frivolous than any other action. Accepting Ms. Loper’s
position would be to endorse the notion that as long as a malpractice claim is brought
as an expedited civil action, plaintiffs can change the nature of their claim to one for
simple negligence and avoid the legislative safeguards that protect against frivolous
claims. This would merely incentivize those plaintiffs with frivolous malpractice

claims (or at least, those unsupported by experts) to bring them as expedited civil
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actions. This Court should not entertain a rule that would allow plaintiffs to bypass
the legislative intent behind these requirements simply by strategic use of the
procedure in which they bring their claims.

III. The District Court considered and analyzed “all facts in controversy”
when ruling on the Motion for Summary Judgment.

In Section 3, Ms. Loper appears to be making the argument that the District
Court failed to consider all the necessary information when it made its determination,
under Thompson, that expert witness testimony is necessary to support Ms. Lopet’s
case. This is, in essence, a repackaging of Issue I in Ms. Loper’s Brief. To the extent
the Court construes this as a separate issue, it should hold that the District Court
propetly considered and analyzed all facts properly before the court when it granted
summary judgment.

a. Preservation of issue.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC agrees with Ms. Loper that this
issue was preserved for appeal.

b. Scope and standard of appellate review.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC disagrees with Ms. Loper’s
statements concerning the standard of review on this issue. ($¢e Loper Brief at 26)
(““The scope and standard for appellate review of this issue is de novo in that “The
burden is upon the party moving for summary judgment to show absence of any

genuine issue of a material fact. All material properly before the court must be viewed
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in the light most favorable to the opposing party.|’ | Oswald v. LeGrand, 453 N.W.2d
634, 635 (Iowa 1990)”).

Iowa appellate courts review rulings granting summary judgment for correction
of errors at law. EMC Ins. Grp., 960 N.W.2d at 668. In addition, SEIRMC notes that
the Court may “take judicial notice of events and conditions which are generally
known and matters of common knowledge within [the Court’s] jurisdiction” when
considering a Motion for Summary Judgment. Knepper, 450 N.W.2d at 835.

c. The Ruling on the Motion for Summary Judgment included
consideration of a standard set forth in the Thompson case.

The Court’s Ruling on SEIRMC’s Motion for Summary Judgment considered
Thompson v. Embassy Rebabilitation and Care Center, 604 N.W.2d 643, 646 (Iowa 2000).
Specifically, the District Court noted that “the Iowa Supreme Court held that in that
particular case, repositioning a patient was more than ministerial or routine because it
required a medical judgment.” (D0071, Dist. Ct. Ruling, p. 8 (filed Oct. 15, 2024))
(citing Thompson, 604 N.W.2d at 6406).

d. The District Court considered all facts before it when ruling on the
Motion for Summary Judgment.

Ms. Loper apparently takes the position that certain evidentiary facts were
before the District Court, but not considered, and would have changed the outcome
in light of Thompson. Ms. Loper cites nothing to show that any facts that were before
the District Court were not considered. Further, Plaintiffs provide no reasoning as to

how the cited “facts” would change the Thompson analysis.
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Ms. Loper’s Brief gestures broadly to “facts presented by Rosemary,” which,
according to the Plaintiffs, “indicate[] significant inconsistencies in what [Defendant]’s
actual involvement was in the discharge process.” (See Loper Brief at 27). As noted in
Ms. Loper’s Brief, the cited facts were presented to the Court in Plaintiff’s
Memorandum of Authorities in support of her Resistance to Defendant’s Motion for
Summary Judgment. (See 7d.) (citing D0062, PL. Mem. of Auth. (filed Sep. 27, 2024)).
In support of the contention that this evidence was not considered, Plaintiff simply
asserts that “facts presented by Rosemary were not even discussed in the district
court’s ruling.” (Id.). Ms. Loper has not identified any evidence that the Court did not
consider the allegations in the pleading. The District Court Order also noted that it
considered “the docketed orders and pleadings in this case” and identified certain
undisputed facts that support its Order granting summary judgment. (D0O071, p. 2).

The District Court’s Order also thoroughly analyzed the distinction between
claims that require expert testimony and those that do not. (D0071, pp. 7-10).
Applying the test, the Court held that while “discharging a patient certainly appears at
first glance to be a routine and ministerial task...the decision as to whether or not a
patient needs to be discharged under supervision or with a wheelchair requires a
personal assessment [i.e., medical judgment] by their treating provider.” (D0O071, p. 9).

The remaining arguments raised by Ms. Loper in Issue III are a simply a replica

of Issue I, which argues that the Court should not have granted summary judgment.
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(See, eg., Loper Brief, p. 27, Part I1I) (arguing that “significant factual controversies
which exist in this case and those controversies need to be resolved by the jury”).

The District Court propetly considered the evidence presented to it in the
record, which was sufficient to make a ruling under Thompson regarding the nature of
the claim and the question to be presented to the jury. Because the evidence was
properly considered and applied, the District Court’s ruling should be affirmed.

IV. The District Court Order concerning Plaintiff’s “Motion in Limine”—
which was functionally a Motion for a Protective Order—was not
erroneous.

In the District Court, Ms. Loper filed two motions “in limine” related to the
deposition testimony of Dr. Catherine R. Olinger. In the first, Ms. Loper asked the
district court to limit the scope of SEIRMC’s deposition of Dr. Olinger to only
questions about statements made in the Health Care Provider Statement. (See D0023,
9 10). This Motion was, functionally, a Motion for a Protective Order. The District
Court acknowledged this functional posture and denied the motion. (See D0059). This
Order was attached to Ms. Loper’s Brief and is at issue in this appeal. (§¢e Loper Brief,
attaching Sep. 17 “Ruling on Plaintiff’s Motion in Limine.”).

Ms. Loper argues that the September 17 ruling denying her July 8 Motion in
Limine was in error. The issue in this Motion was whether a defendant’s deposition of
a treating physician—who was designated as Plaintiff’s expert in an expedited civil

action—should be limited to the content of the “health care provider statement” filled

out by that expert.
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The District Court correctly ruled that a defendant is entitled to ask Plaintiff’s
expert—and treating physician—questions that go beyond the “health care provider
statement” served by the Plaintiff. This includes, for example, that physician’s medical
records related to treatment of the Plaintiff for the very injuries at issue in the lawsuit.
Thus, the District Court correctly construed Ms. Lopet’s “Motion in Limine” as a
Motion for a Protective Order and denied it. Ms. Loper now appeals.

As an initial matter, the Court need not reach this issue. If the Court affirms
the District Court on Issue I—and dismisses Ms. Loper’s case with prejudice—this
“Motion in Limine” is moot. To the extent the Court reaches this issue, the District
Court should be affirmed.

a. Preservation of issue.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC agrees with Ms. Loper that the

issue raised in her July 8, 2024 motion in limine was preserved for appeal.
b. Scope and standard of appellate review.

Pursuant to Iowa R. App. P. 6.903(3), SEIRMC generally concurs with Ms.
Loper’s statements concerning the standard of review. (See Loper Brief at 28) (““The
scope and standard for appellate review of this issue is for abuse of discretion. Schlader
v. Interstate Power Co., 591 N.W.2d 10, 11 (lowa 1999).”).

c. The District Court’s September 17, 2024 Order was not erroneous.

The Iowa Rules of Civil Procedure have unique rules governing expedited civil

actions. One such rule allows a “report of any treating health care provider

31



concerning the claimant” to be used “in lieu of deposition or in-court testimony of
the health care provider.” Iowa R. Civ. P. 1.281(4)(2)(3)(1). To utilize this option, a
plaintiff must use a form adopted by the Supreme Court. See id., see also lowa R. Civ. P.
1.1901—Form 19.

The purpose of this rule is to help reduce litigation costs for a plaintiff who
elects to bring an expedited civil action. By using this simple form, a plaintiff can—
upon their own election—avoid having to call a physician to testify at trial. The
express—and limited—purpose of this rule is to make it easier to get medical
evidence into the record. See comment to Iowa R. Civ. P. 1.281(4)(g)(3)(1) (““The rule
permits a party to admit the out-of-court declaration of a health care provider in lieu
of the health care provider’s in-court testimony. It prohibits hearsay objections based
solely on the fact that the health care provider has not testified at trial or in a
deposition subject to cross-examination.”).

Pursuant to this section, Ms. Loper prepared and served Defendant with a
“Health Care Provider Statement” which used the aforementioned bar form. (See
D0010). This form was filled out by Dr. Catherine R. Olinger and related to her
treatment of Ms. Loper. During this case, SEIRMC scheduled a deposition of Dr.
Olinger.

In her July 8 motion in limine, Plaintiff asked the Court to limit this deposition
“to only those medical records relied on by the provider in preparing the statement”

and “directly related only to those responses made by her in the health Care Provider
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statement and not to any subjects beyond those described in such responses.”
(D0023, Motion in Limine, 4 8, 10). This Motion was, in practice, a Motion for a
Protective Order. It was denied, and Dr. Olinger was subsequently deposed.

Next, Ms. Loper sought relief by filing another “motion in limine” on October
16, 2024. This second “Motion in Limine” asked the court to “strike” several of Dr.
Olinger’s responses that, in Plaintiff’s view, “go beyond the scope of her direct
testimony provided in the health care statement.”

Iowa law, including the Iowa Rules of Civil Procedure, do not restrict the scope
of deposition of a treating physician designated by an expert of Plaintiff. In truth, Ms.
Loper does not directly dispute this proposition. Instead, Ms. Loper raises arguments
about the proper scope of cross-examination testimony a7 #ral. (See Loper Br. at 29)
(“SEIRMC sought, and was allowed to schedule a full evidentiary deposition . . .
without the normal limitations of a cross-examination. Opposing counsel indicated an
awareness of the limits of cross-examination, but still sought, and obtained approval
from the district court to proceed without limitation.”); see also D0068, Plaintiff’s
Second Motion in Limine, at 9 8 (citing MeNeely v. Conlon, 248 N.W. 17, 18 (Iowa
1933); Ublenhopp v. Steege, 7 N.W.2d 195, 197 (Iowa 1943).

Simply put, Ms. Loper’s Brief confusingly conflates depositions and cross-
examination (and Motions in Limine vs. Motions for a Protective Order). Plaintiff’s
reliance on the term “cross-examine” conflates the dual allowances of Rule

1.281(4)(g)(3)(4): first, this rule allows a Defendant to depose the author of a Health
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Care Provider Statement; second, this rule allows a defendant to use that deposition
testimony at trial. Although cross-examination generally “is limited to matters testified
to in chief,” this limitation is not implicated until the trial phase. See Avery v. Harms
Implement Co., 270 N.W.2d 646, 650 (Iowa 1978).

The scope of allowable discovery, on the other hand, is broader than the scope
of admissible trial testimony. See Mason v. Robinson, 340 N.W.2d 236, 239 (Iowa 1983)
(“Normally the scope of discovery is not limited to evidence that would be admissible
at trial”) (citing Iowa R. Civ. P. 122(a), predecessor to Iowa R. Civ. P. 1.503). The
Health Care Provider Statement allowed under the Rules for Expedited Civil Actions
was specifically designed to mitigate expert witness costs for Plaintiffs, so SEIRMC’s
deposition of Dr. Olinger is akin to a standard deposition of a Plaintiff’s expert. See
Laurie Kratky Doté, If You Build It, Will They Come? Designing lowa's New Expedited Civil
Action Rule and Related Civil Justice Reforms, 63 DRAKE L. REV. 401, 454 (2015) (“An
injured party has little to no control over the witness fees charged by a treating
physician or other health care provider, yet that testimony is frequently needed to
prove damages and causation . . . The Advisory Committee believed that plaintifts
would not use the ECA Rule unless the high costs of obtaining medical testimony
were addressed.”).

Defendant would be unfairly prejudiced if not permitted to conduct the
deposition into areas that include but are not limited to the basis of Dr. Olinger’s

opinions, her medical recommendations, her correspondence with Plaintiff’s counsel,
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her education, training, and experience, and any other relevant matters within her
personal knowledge.

There is no basis for limiting the questions asked of Dr. Olinger at deposition,
and no authority has been cited for the proposition that the reasonable topics listed
above should be off limits—particularly where Defendant has designated Dr. Olinger
as a non-retained expert. See, e.g., McGrew v. Otoadese, 969 N.W.2d 311 (Iowa 2022).

Ms. Loper may—or may not—be correct that a defendant in an expedited civil
action is limited in the scope of deposition testimony that it may submit to a
factfinder to rebut a health care provider statement that is used in an expedited civil
action. But that unique issue was not before the District Court in Ms. Loper’s first
Motion in Limine, was not a part of the September 17 Order, and is not before this
Court on appeal.

To the extent this Court reaches Issue IV, the District Court’s September 17
Order should be affirmed.

CONCLUSION

Ms. Lopet’s claim is, at its core, a medical malpractice claim. As a medical
malpractice claim, it is subject to Iowa Code sections 147.140 and 668.11. Ms. Loper
has neither served a Certificate of Merit Affidavit nor certified an expert on liability.
Thus, the District Court’s Order granting summary judgment should be affirmed. Ms.
Loper’s remaining issues should be dismissed because they were either not preserved

Or are moot.
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