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STATEMENT OF THE ISSUE

Whether the District Court correctly concluded the 2003 will had not
previously been submitted to probate and considered objections to the
2003 will following the Court of Appeals’ remand for the District Court

to “find facts and rule on” the 2003 will’s validity.



ROUTING STATEMENT

L. Annette Dearing, Jacquelyn D. Wilson, Jason Hager, and Joshua Hager
(collectively “Plaintiffs™) agree with Defendants Katrina Moreland, Keyli Kiefer,
and Krista Nebendahl’s (collectively “Grandchildren’) position that this matter
involves application of existing legal principles and is appropriate for transfer to

the lowa Court of Appeals. See lowa R. App. P. 6.1101(3)(a).

NATURE OF THE CASE

This dispute about the proper administration of Lorraine Schultz’s estate is
before the Court of Appeals for a second time. This time, Appellants, Lorraine’s
grandchildren, challenge the District Court’s implementation of the Court of
Appeals’ instructions to consider and make factual findings related to the validity
of Lorraine’s 2003 will. The Grandchildren’s appeal is meritless for two reasons:
First, the Grandchildren’s appeal should be dismissed because they failed to timely
appeal the relevant final order. Second, even if the Court addresses the merits of
the Grandchildren’s appeal, the limits the Grandchildren seek to impose on the
District Court would render the Court of Appeals’ remand instructions
meaningless and effectively nullify the Court of Appeals’ remand. This Court
should dismiss the Grandchildren’s appeal or, alternatively, affirm the District

Court.




STATEMENT OF FACTS'

Husband and wife Lorraine and Cloy Schultz executed mirror-image wills
in 1998. In 2003, after Cloy passed away, Lorraine executed an amended will (the
“2003 will”) at the encouragement and under the influence of her son, Blaine.
DO0130, Order for Probate Hearing (April 12, 2024). The 2003 will left a
significantly greater portion of Lorraine’s estate to Blaine than it left to Lorraine’s
other children, Jacqueline, Annette, and Debbie (collectively “the Children™).
Blaine was aware of the 2003 will, but Jacqueline, Annette, and Debbie were not.
DO0129, Court of Appeals Opinion, p. 3 (April 11, 2024).

When Jacqueline, Annette, and Debbie learned of the 2003 will, the
Children and Lorraine met with an attorney to attempt to restore the 1998 will. The
attorney concluded that Lorraine did not have testamentary capacity, and
suggested the family enter into a family settlement agreement (“FSA”) instead. /d.
The Children did so in an attempt to restore the 1998 will’s provisions, which
divided property evenly among the Children. /d. at 3—4.

Blaine died in 2017, survived by his wife Sherry and his three children

Keyli, Katrina, and Krista—the Defendants-Appellants in this case (collectively

' The Court of Appeals included a thorough and more detailed recitation of facts
leading up to the first appeal in Case No. 22-1671. D0129, Court of Appeals
Opinion, pp. 2—6 (April 11, 2024). This summary of the facts prior to the first




“the Grandchildren™). /d. at 4. Lorraine died in 2019, and Annette acted as
executor of Lorraine’s estate. /d. During the course of the administration of
Lorraine’s estate, the Grandchildren objected to the validity of the FSA and sought
distribution of Lorraine’s estate pursuant to the 2003 will. /d. at 5. After the
District Court found the FSA was enforceable, the Grandchildren appealed. /d. at
6.
The Court of appeals reversed. It held that the FSA was unenforceable. It
then explained:
Ordinarily, we would turn to the 2003 will and order the
proper distribution of assets in our opinion. But the district court
did not expressly rule on the will’s validity or any issues related to
timeliness, presumably because finding the FSA valid rendered the
2003 will an academic question.
Because we reverse on the FSA’s validity, the contest to the
2003 will is a question that needs to be answered. We remand for
the district court to find facts and rule on that question and related
matters in the first instance.
Id. at p. 9. A procedendo issued on April 11, 2024. D0127, Procedendo (April 11,
2024).

Following the first appeal, the executor requested a hearing to discuss how

the parties and the District Court would implement the Court of Appeals’

appeal is intended to reorient the Court to the underlying issues, and is not
intended as a detailed recitation of facts related to the first appeal.



instructions on remand. D0128, Motion for Pretrial Conference (April 12, 2024).
The District Court set the matter for a hearing, stating:
The court remanded the matter for further proceedings on

the validity of Lorraine’s will. The court notes Lorraine’s will was

never offered for probate as the matter was resolved pursuant to

the FSA. Therefore, the deadline to challenge the will does not

begin to run until the will is offered for probate. The court will

hear additional argument on that issue but it appears from the

record that the will was filed but not for the purposes of following

its direction.
DO0130, Order for Probate Hearing, p. 1 (April 12, 2024). The District Court
scheduled the matter for a hearing on April 29, 2024. Id. The Grandchildren
attended the hearing remotely. See D0135, Motion to Appear Remotely (April 22,
2024); D0137, Order granting Motion to Appear Remotely (April 23, 2024). On
May 9, 2024, following the hearing, the District Court formally implemented its
finding that the 2003 will had not yet been admitted to probate by setting out a
schedule for filing the 2003 will and for the parties to make objections to the same.
DO0138, Application to Refile Will (May 5, 2024); D0139, Order Granting
Application to Refile Will (May 9, 2024).

The Grandchildren did not challenge the District Court’s May 9, 2024 order

allowing for the filing and objection period related to the 2003 will, nor did the

Grandchildren appeal the District Court’s May 9, 2024 order.



The District Court’s May 9, 2024 order having not been challenged, the
Children filed Lorraine’s 2003 will in accordance with the order. D0140, Last Will
and Testament of Lorraine Schultz (May 14, 2024). The Children then timely filed
a petition to set aside probate of Lorraine’s 2003 will. DO154, Petition (June 6,
2024). On July 8, the Grandchildren moved to dismiss the petition to set aside
Lorraine’s will. DO159, Motion to Dismiss (July 8, 2024). There—two months
after the District Court held a hearing on and concluded that the 2003 will had not
been previously admitted to probate—the Grandchildren argued for the first time
that the operative filing of the 2003 will was in 2019. /d. The Grandchildren
argued, contrary to the District Court’s May 9, 2024 order, that the 2003 will had
been admitted to probate prior to the first appeal and that the time for objections to
the 2003 will therefore expired in June 2019. Id. at p. 5.

The Children responded by highlighting that the filing of the 2003 will
following remand from the first appeal was specifically approved on May 9, 2024.
DO0160, Children’s Resistance to Motion to Dismiss, p. 2 § 3 (July 10, 2024).
Furthermore, the Children explained that the Grandchildren’s claim that any
challenge to the 2003 will was statutorily barred was nonsensical: if contest to the
2003 will was already barred at the time of the remand from the first appeal, it
would be impossible for the District Court to comply with the Court of Appeals’

directions on remand.
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The District Court denied the Grandchildren’s motion to dismiss. D0165,
Order Denying Motion to Dismiss (August 28, 2024). The Grandchildren appealed

the denial of their motion to dismiss. DO166, Notice of Appeal (October 2, 2024).

ARGUMENT

L. The District Court correctly followed the Court of Appeals’ instruction
to determine the validity of the 2003 will.

The Court of Appeals should dismiss the Grandchildren’s appeal or,
alternatively, affirm the District Court. First, the Grandchildren’s appeal raises a
question on which the Grandchildren failed to preserve error by failing to timely
challenge the District Court’s May 9, 2024 order. The appeal should be dismissed
on that basis. Second, the Grandchildren’s argument would render the Court of
Appeals’ remand instructions meaningless, and the Court should alternatively

affirm the District Court.

A. Error Preservation
The Grandchildren failed to preserve error on their challenge to the District
Court’s implementation of the Court of Appeals’ instructions on remand to “find
facts and rule on” the question of the 2003 will’s validity because they failed to

timely appeal the May 9, 2024 order.? Any final order must be appealed within

2 The Children maintain that the Grandchildren did not preserve this error based
on their failure to challenge the May 9, 2024 Order. To the extent the Court finds

11



thirty days from the date of entry of the order. lowa R. App. P. 6.101(1)(b) (“A
notice of appeal must be filed in the district court and an informational copy with
the supreme court within 30 days after the filing of the final order or judgment.”);
see also In re Est. of Miller, 791 N.W.2d 430, 2010 WL 4131318, at *2 (Iowa Ct.
App. Oct. 20, 2010). The District Court set out the procedure by which the parties
could address the validity of the will in its order dated May 9, 2024.

Iowa Code section 633.36 explains that “[a]ll orders and decrees of the
court sitting in probate are final decrees as to the parties having notice and those
who have appeared without notice.” lowa Code § 633.36. “If an order is a final
judgment under section 633.36, then an appeal must be taken within thirty days
from the entry of the order.” In re Est. of Miller, 791 N.W.2d 430, 2010 WL
4131318, at *2. “The purpose of this statute is to allow a prompt appeal from those
orders and rulings on probate matters during the administration of the estate rather
than at the time of the final report.” Matter of Troester’s Est., 331 N.W.2d 123,
126 (Iowa 1983).

The Court’s May 9, 2024 order was a final order within the meaning of

Iowa Code section 633.36. While courts do not read section 633.36’s “[a]ll orders”

this argument more appropriately styled as a Motion to Dismiss under lowa Rule
of Appellate Procedure 6.1006, dismissal of this appeal is appropriate under Rule
6.1006(1)(a)(1) because the Grandchildren’s failure to timely appeal the May 9,

12



language literally, courts read the language broadly. The lowa Supreme Court has
explained that only “procedural rulings . . . such as orders concerning motions to
continue and applications for a hearing” are not final orders under section 633.36.
Matter of Troester’s Est., 331 N.W.2d at 126. Stated differently, the lowa Supreme
Court interprets “the broad language of section 633.36 to exclude ordinary orders
normally found in other civil actions.” Id. In keeping with this understanding,
courts have held that an order establishing a trust, Matter of Estate of Young, 273
N.W.2d 388, 390-91 (1978), an order fixing executor fees, Matter of the Estate of
Myers, 269 N.W.2d 127, 128 (Iowa 1978), and an order approving a special
administrator’s report, In re Estate of Jarvis, 185 N.W.2d 753, 756 (Iowa 1971),
are all final orders under section 633.36 and therefore subject to the 30-day appeal
deadline.

In determining whether an order is final for purposes of section 633.36,
courts examine whether the order was entered after notice and hearing, and
whether the complaining party participated in the proceedings leading to entry of
the order. For example, in In re Estate of Jarvis, the appellant challenged the
appointment of a special administrator. 185 N.W.2d at 756. The special

administrator conducted an investigation and filed a report. /d. at 755. The special

2024 order deprives the Court of Appeals of jurisdiction to hear any challenge to
that order or the conclusions set out therein. lowa R. App. P. 6.1006(1)(a)(1).

13



administrator’s report was set for a hearing which the appellants attended and
participated in, but at which they made no objection to the report. /d. The Court
entered an order approving and confirming the report’s findings and setting out a
schedule for requests for any further action by the administrator. /d. Appellants did
not object or request further action during that time. /d. The Court held that any
attempt to further litigate the issues decided by the court based on the special
administrator’s report was barred under section 633.36. Id. at 756.

Similarly, in In re Estate of Cross, 752 N.W.2d 452, 2008 WL 2038426, at
*3 (Iowa Ct. App. May 14, 2008), the lowa Court of Appeals found it lacked
jurisdiction to consider a challenge to a final probate order when the order was not
timely appealed within thirty days. There, the Court of Appeals explained that a
ruling entering the option price of real property in an estate proceeding was a final
judgment because the ruling followed notice and a hearing. /d. Because the
appellant did not timely appeal the ruling setting the price within thirty days, the
Court of Appeals was without jurisdiction to hear any challenge to the property’s
appraised value. /d.

Finally, Matter of Estate of Clegg, 8 N.-W.3d 189, 2024 WL 2042153 (Iowa
Ct. App. May 8, 2024), is directly on point. There, plaintiffs appealed following
the district court’s approval of an executor’s final report and order closing an

estate. Id. at *1. In appealing that order, plaintiffs appealed “all adverse rulings

14



and orders inhering therein,” including the trial court’s prior finding that the
executor had complied with the terms of a relevant FSA. Id. at *1-2. The Court of
Appeals explained that plaintiffs’ attempt to challenge the court’s conclusion that
the executor had complied with the FSA was a challenge “based on acts approved
by earlier court orders”—not the order closing the estate. Id. at *2. Specifically,
the Court of Appeals explained, the previous order finding that executors had
complied with the FSA was a final order under lowa Code section 633.36 that
plaintiffs had failed to appeal within 30 days of its entry. /d. The Court of Appeals
dismissed the appeal because plaintiffs’ failure to appeal the order related to
fulfillment of the FSA deprived the Court of Appeals of jurisdiction to hear any
challenge to the conclusions contained in that order. /d.

Such is the case here: The May 9, 2024 order is a “final order” under section
633.36. Upon remand following the first appeal, the executor moved for a hearing
on the appropriate mechanism through which the District Court and parties would
comply with the Court of Appeals’ instructions on remand. D0128, Motion for
Pretrial Conference (April 12, 2024). The District Court ordered a hearing on the
question, specifically noting that it would “hear additional argument” on the issue
of whether Lorraine’s will had previously been offered to probate at that hearing.
DO0130, Order for Probate Hearing (April 12, 2024) (“Therefore, the deadline to

challenge the will does not begin to run until the will is offered for probate. The

15



court will hear additional argument on that issue but it appears from the record
that the will was filed but not for the purposes of following its direction.”).
Defendants participated in that hearing on April 29, 2024.3 At the hearing,
Defendants did not object to the suggested re-filing of the will and additional
period for objections to the same. The Court entered an order allowing for the
refiling of the 2003 will and renewed objections on May 9, 2024. Again,
Defendants did not object to the May 9, 2024 order, and no appeal was filed
within thirty days challenging the May 9, 2024 order’s conclusion that the will had
not previously been offered for probate. The May 9, 2024 order was a final order
and the conclusions therein are now “the law of the case.” Miller, 791 N.W.2d
430,2010 WL 4131318 at *2 (holding that a final order not appealed within thirty
days becomes law of the case).

The Court of Appeals has no jurisdiction to hear a challenge to the District
Court’s May 9, 2024 order because the Grandchildren did not preserve error on
this issue or timely file an appeal. See In re Est. of Woodroffe, 822 N.W.2d 122,
2012 WL 3854642, at *2 (Iowa Ct. App. Sept. 6, 2012) (“If the appeal is not taken

within the thirty days, it is untimely and we are without jurisdiction to entertain

3 An example of a procedural order that would not be “final” under section 633.36
is the District Court’s order granting the appellant’s motion to appear at the April
29, 2024 hearing via telephone. See, e.g., D0137, Order granting Motion to
Appear Remotely (April 23, 2024).

16



the appeal.”); Matter of Est. of Clegg, 8 N.W.3d 189, 2024 WL 2042153, at *2
(dismissing appeal for lack of jurisdiction where relevant final order was not
timely appealed). The Grandchildren’s appeal should be dismissed on this basis

alone.

B. Standard of Review

The Grandchildren did not preserve error on any challenge to the District
Court’s May 9, 2024 order finding that the 2003 will had not been previously
submitted to probate and setting out the schedule for filing and objections to the
2003 will. For the reasons explained above, this Court is therefore without
jurisdiction to consider the Grandchildren’s appeal.

However, in the event the Court deems it appropriate to consider the merits
as set out in the Grandchildren’s brief, the Children agree that the District Court’s

order is reviewed for errors at law. Struck v. Mercy Health Services-lowa Corp.,

973 N.W.2d 533, 538 (Iowa 2022).

C. Argument
The Grandchildren’s position would render it impossible to comply with the
Court of Appeals’ directive that the District Court consider the contest to the
validity of the 2003 will and make factual findings regarding the same. “It is a

fundamental rule of law that a trial court is required to honor and respect the

17



rulings and mandates by appellate courts in a case.” State v. Pearson, 876 N.W.2d
200, 204 (Iowa 2016), as amended (May 5, 2016) (citing City of Okoboji v. lowa
District Court, 744 N.W.2d 327, 331 (Iowa 2016)). “A mandate to the district
court contained in a decision of [the Court of Appeals] becomes the law of the
case on remand, and a district court that misconstrues or acts inconsistently with
the mandate acts illegally by failing to apply the correct rule of law or exceeding
its jurisdiction.” Id. “Moreover, a district court on remand ‘is limited to do the
special thing authorized by this court in its opinion, and nothing else.”” Id.
(quoting Kuhlmann v. Persinger, 154 N.W.2d 864, 864 (Iowa 1967)).

The language employed by the Court of Appeals governing the remand to
the District Court bears repeating. Following the first appeal, the Court of Appeals
gave the District Court explicit and specific instructions:

Ordinarily, we would turn to the 2003 will and order the

proper distribution of assets in our opinion. But the district court

did not expressly rule on the will’s validity or any issues relating

to timeliness, presumably because finding the FSA valid rendered

the 2003 will an academic question.

Because we reverse on the FSA’s validity the contest to the

2003 will is a question that needs to be answered. We remand

for the district court to find facts and rule on that question and

related matters in the first instance.

DO0129, Court of Appeals Opinion, p. 9 (April 11, 2024) (emphasis added). The

Grandchildren’s position would make it impossible for the District Court to “find

facts and rule” on “the contest to the 2003 will.”

18



This is not a case about whether a contest made years after the original
filing is timely—the cases relied on by the Grandchildren are inapposite. As noted
by the Court of Appeals, the District Court did not rule on the validity of the 2003
will initially because the District Court found that the FSA governed
administration of the estate. Instead, the unchallenged law of the case is that the
2003 will was first filed for purposes of probate on May 14, 2024. D0140, Last
Will and Testament of Lorraine Schultz (May 14, 2024). lowa Code section
633.309 required objections to the 2003 will to be filed “within the later to occur
of four months from the date of second publication of notice of admission of the
will to probate, or one month following the mailing of the notice to all heirs of the
decedent” and other interested parties. lowa Code § 633.309. The Children filed
their Petition to set aside the provisions of the 2003 will as invalid under lowa
Code section 633.308 on June 6, 2024. D0159, Motion to Dismiss (July 8, 2024).
The Children’s Petition to set aside the 2003 will as invalid was timely under the
law of the case.

Assuming, arguendo, the District Court erred in scheduling a period for
objections following the remand, the Grandchildren’s requested relief that this
Court remand for implementation of the 2003 will’s provisions without further
consideration of the 2003 will’s validity is erroneous. The District Court held an

evidentiary hearing on July 21, 2022. See D0093, Order Regarding Objections

19



(August 26, 2022). Though the District Court did not ultimately rule on the
validity of the 2003 will in its previously-appealed ruling because the question
was moot given the District Court’s application of the FSA, the Court heard
evidence related to the validity of the 2003 will at that hearing.

Court of Appeals had access to entirety of the district court record when it
remanded, and it remanded for consideration of the validity of the 2003 will. On
remand following the first appeal, the Court of Appeals made clear that it
understood there were challenges to the 2003 will presented below that went
unaddressed given the District Court’s reliance on the FSA. D0129, Court of
Appeals Opinion, p. 9 (April 11, 2024). The Court of Appeals explained: “The
contest to the 2003 will is a question that needs to be answered.” Id. (emphasis
added). The Court of Appeals did not say “whether there is a contest to the 2003
will is a question that needs to be answered,” nor did it say “no contest to the 2003
will was timely raised.” Instead, the Court of Appeals understood that the 2003
will was contested. Therefore, even if this Court determines that the District Court
should not take additional evidence on the question of the 2003 will’s validity, this
Court should remand for the District Court to consider the validity of the 2003 will
on the existing record—not to merely implement the provisions of the 2003 will

without any further consideration. See Grandchildren’s Brief, p. 29 (March 31,

20



2025) (requesting that this court remand “with instructions to order the Executor
to carry out the provisions of the 2003 will™).

Had the Court of Appeals understood that there was no timely challenge to
the 2003 will, it would have remanded for implementation of the 2003 will
following the first appeal. But it did not. Instead, it remanded for consideration of
the 2003 will’s validity and factual findings regarding the same. It is unreasonable
to interpret the Court of Appeals’ remand following the first appeal to instruct the
District Court to engage in an analysis it was statutorily barred from considering.

The Grandchildren’s requested relief should be denied.

CONCLUSION

The District Court’s May 9, 2024 order held that the 2003 will had not been
previously submitted to probate and ordered submission of the 2003 will followed
by a period for objections. The Children followed those guidelines and timely
objected to the 2003 will. The Grandchildren did not challenge the District Court’s
May 9, 2024 order—despite having notice and participating in a hearing on that
question—and the May 9, 2024 order is the law of the case. The Grandchildren
failed to timely appeal that order, and this Court is without jurisdiction to hear any
challenge to the District Court’s findings therein. This appeal should be dismissed.

See Matter of Est. of Clegg, 8 N.-W.3d 189, 2024 WL 2042153, at *2.
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Alternatively, the Court of Appeals said it best in its remand following the
first appeal: “The contest to the 2003 will is a question that needs to be answered.”
DO0129, Court of Appeals Opinion, p. 9 (April 11, 2024). The Court of Appeals did
not remand for a determination of whether a contest existed, nor did it find that no
contest existed. The Court of Appeals understood that the 2003 will was contested.
Therefore, even if this Court finds that the District Court should decline to hear
any further evidence related to the validity of the 2003 will, it should remand for
the District Court to determine whether the 2003 will is valid on the record now
existing before the Court. Any other interpretation would render the Court of

Appeals’ instructions in the previous remand meaningless.

REQUEST FOR NON-ORAL SUBMISSION

The Children do not request oral argument and believe that this matter can

be effectively decided on the briefs.
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