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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

I.

The State Already Must Prove a Respondent’s
Dangerousness under Chapter 229A. And the State
Sufficiently Proved that Harlow was “Presently Confined”
under the Legislature’s 2019 Amendment to Iowa’s SVP
Act. Despite this Showing, did the District Court Correctly
Determine that the 2019 Amendment Comports with Due
Process and allows the State to Proceed Under the
“Presently Confined” Track when the Respondent is
Incarcerated Following the Revocation of their Chapter
903B Special Sentence?



ROUTING STATEMENT

The State agrees that this matter presents a substantial question of
(1) enunciating or changing legal principles, and (2) involving the validity of
a recently enacted statute—the definition of “presently confined” set out in
Iowa Code section 229A.2(10). See Iowa R. App. P. 6.1101(2)(a), (f); Harlow
Br. at 10. So retention is therefore appropriate.

This appeal is an opportunity for the Court to address whether its
decision in In re the Detention of Wygle, 910 N.W.2d 599, remains good law
despite the Iowa legislature’s abrogation of that decision by statute in 2019.
See 2019 Iowa Acts, ch. 17, § 1 (adding the statutory definition of “presently
confined”). Before Wygle, there was no statutory definition of “presently
confined” to employ in sexually violent predator civil commitment cases.
Wygle, 910 N.W.2d at 607 (“Unfortunately there is no statutory definition of
the term ‘presently confined’ as utilized in section 4 of the statute.”). Given
that omission, a 4—3 majority of this Court concluded that “presently
confined” means “total confinement” under chapter 229A. Id. at 617—18. So
individuals like Harlow, who are released on special sentence parole
stemming from a conviction for a sexually violent offense, could not be
“presently confined,” leaving only the “recent overt act” track available to the

State. Id. at 616—19. But the legislature disagreed and intervened.



In response, the legislature eroded Wygle by legislatively defining
“presently confined” to extend to situations in which respondents are no
longer “totally confined” in prison, but who are in a “correctional facility,
rehabilitation camp, a residential facility, a county jail, a halfway house, or
any other comparable facility, including but not limited to placement at such
a facility as a condition of probation, parole, or special sentence following
conviction for a sexually violent offense.” Iowa Code § 229A.2(10).

It is the State’s position that Wygle is not only wrongly decided in light
of its legislative reversal, but its dicta and discussion went too far. Indeed, as
the dissenters recognized, the Wygle majority’s assumption of what due
process requires was incorrect, given “there is no hard and fast constitutional
rule that recent sexually violent conduct must be proved unless it would have
been totally impossible for the respondent to have engaged in such conduct.”
910 N.W.2d at 621 (Mansfield, J., dissenting). And just as the dissenters
recognized—and the legislature did later—respondents are presently
confined when they are on special sentence parole, which “avoids potential
constitutional concerns.” Id. at 620—21. But Wygle’s majority also missed
the mark because due process does not require a recent overt act, and a

respondent’s dangerousness is already fused into the elements the State



must prove to commit a respondent under chapter 229A. See State v. Bush,
699 N.W.2d 80, 86—92 (Wis. 2005), cert. denied, 546 U.S. 1004 (2005).

As of now, no published decision by an Iowa appellate court has had
reason to outright address whether Wygle remains good law, nor has such a
case arisen to address the constitutionality of the legislature’s decision to
define “presently confined.” But see In re Det. of Millikin, No. 19-2096, 2021
WL 2137663, at *1 (Iowa Ct. App. May 26, 2021) (citing Wygle as abrogated
by statute). This case, therefore, presents a vehicle to do so and likely merits

retention. Iowa R. App. P. 6.1101(2)(a), (f).

NATURE OF THE CASE

On August 5, 2024, the State petitioned to commit Joshua Harlow as a
sexually violent predator (SVP). Do003, Pet. (8/5/24). In December 2024,
following a bench trial, the district court found that Harlow is a sexually
violent predator under Iowa Code chapter 229A and civilly committed him
for further treatment. See Do112, Judgment (6/30/25); Do114, Order for
Commitment (7/7/25); see also Do115, Notice of Appeal (7/29/25).

At trial, Harlow orally moved to dismiss the State’s petition for
commitment after it rested. D0118, 11/7/24 Trial Tr. 178:21-181:1 (10/3/25).
Harlow’s motion hinged on his claim that he was not allegedly “presently

confined” under chapter 229A because his incarceration at the time the State



filed its petition was for a violation of his Iowa Code chapter 903B special
sentence, not a new sexually violent offense. Id. 179:1—11. But Harlow
acknowledged that his motion to dismiss should be denied because the Iowa
legislature amended, or added, the definition of “presently confined” to
specifically include special sentence revocations like Harlow’s. See id.
179:25—180:17. So he framed his claim as a broader due process issue,
contending instead that the State was required to “connect the bad act or the
sexually violent offense with the mental abnormality and with the risk of
future violence” to pass constitutional muster. Id. 180:12—23.

The district court ultimately agreed with the State’s arguments and
denied Harlow’s motion to dismiss. Do112 at 14—16. And Harlow appealed.

On appeal, Harlow raises two interconnected issues for review, both of
which rely almost entirely on Wygle. First, he argues that the State was
required to plead and prove that he committed a “recent overt act” to sustain
his commitment. Harlow Br. at 20—22. Second, he contends that despite the
legislature defining “presently confined, the district court’s conclusion that
he was “presently confined” was somehow wrong and offends due process.
Id. at 23—41. In so arguing, Harlow asks this Court to “invalidate” the
statutory definition of “presently confined.” See D0118 at 180:18—23.

The Honorable Lawrence P. McLellan presided.

10



STATEMENT OF THE FACTS

The district court’s detailed factual finding supporting commitment
was well-cited and is adequate for purposes of this non-sufficiency appeal:

Joshua Harlow[] is a 39-year-old man . ... Since age
14, Harlow has been accused of or charged with various
non-sexual criminal offenses . . .1

Harlow also was accused of, admitted to, and/or was
found guilty of three sexual violations that qualify as
“sexually violent offenses” pursuant to Iowa Code section
229A.2(14). In July[] 2015[,] while incarcerated, an [ALJ]
found Harlow guilty of masturbating into a towel in view of
prison staff in violation of prison rules.2 Harlow disputed
this violation, both at the time and later during the trial of
this matter. He tried to explain how it was accidental and
not intentional. The [ALJ] found him guilty[,] and he was
sanctioned.

In 2017, Harlow was convicted of sexual abuse in the
third degree.3 Harlow admitted that he broke into his ex-
wife’s house and[,] without consent[,] had sexual
intercourse with her.4 Harlow explained he was trying to get
back together with her. Harlow was convicted and
sentenced to prison.5

In 2018[,] while in prison for sexual abuse, Harlow
was charged and convicted [of] assault on a female
correctional officer.6 Harlow admitted that he grabbed the
buttocks of this correctional officer. He testified that he
thought the officer was flirting with him and thought his

1 D0105, State’s Ex. 41, Final Rep. of Dr. Schmitt at 2.

2 D0073, State’s Ex. 9, IDOC Hr’g Dec. No. H20091257; D0118, Trial Tr.
at 40:23—44:21 (10/3/25).

3 D0069, State’s Ex. 5, Judgment Polk Cty. No. FECR303631.

4 Do0118 at 8:22-10:5.

51d.

6 Doo70, State’s Ex. 6, Judgment Jones Cty. No. SRCR007460.
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conduct would be welcomed.” He realized that he was
mistaken.8

Harlow was also accused and found guilty by an [ALJ]
of making comments to female staff[,] which involved a
banana, and other antisocial, rude, and disrespectful
comments. Harlow admitted some of these events and
disputed others. He described these incidents generally as
merely joking inappropriately with staff, as well as
misguided attempts to establish a relationship. Harlow has
not put his hands on anyone in a sexual way since 2018
despite having an adequate opportunity to do so.9

In August 2022, the board of parole released Harlow
to work release.l© However, once released Harlow failed to
report to his parole officer and thus was arrested and
charged with absconding and refusing to comply with the
conditions of his release and chapter 903B special
sentence.! He was arrested the day after his release.
Frustrated by his arrest, Harlow repeatedly struck the
window of his holding cell with his belly chain, breaking it
as a result.’2 Because of his actions, Harlow’s parole and
special sentence were revoked, and he was returned to
prison.1s

While imprisoned, Harlow has been found guilty of
approximately 65 behavioral violations.4 Of those offenses,
at least nine involved sexual misconduct.’>s Harlow admitted
he has “a long history of harassing and committing act[s] of
sexual misconduct against female corrections officers” that
spans from 2017.16

7Do0118 at 10:11—12:13.

8 D0118 at 81:20-82:17.

9 D0118 at 82:18—24, 117:13—118:25.

10 D0118 at 13:4—23.

11 D0118 at 13:4—23, 14:10—15:14.

12 D0118 at 17:2—23, 18:21—25.

13 D0118 at 37:24—38:3; Do071, State’s Ex. 7, Parole Rev. Order.
14 D0118 at 37:13—23.

15 D0118 at 37:24—38:3.

16 D0118 at 58:15—59:10.

12



For instance, Harlow was found guilty of sexual
misconduct for “publicly masturbating within the view of
people during lineup.”” This incident, however, . . . was not
an isolated incident: Harlow admitted that he was
disciplined multiple times for masturbating in front of
others while incarcerated, and his intended viewers or
victims were mainly female correctional officers that he was
infatuated with.:8 He also admitted that he indecently
exposed himself to two female correctional officers at least
two times while using a banana to inappropriately simulate
oral and anal sex.19

Harlow also sexually harassed female correctional
officers while incarcerated.2c Harlow acknowledges that his
comments were made “frequently” and were both “sexual”
and “vulgar.”2!

Some of these comments included:

(1) Harlow harassed a female correctional officer by
telling her that he liked her hips and would “show
[her] where to put it.”22

(2) Harlowtold a female correctional officer to “suck [his]
dick” before threatening to kill her.23

(3) He once commented on a female correctional officer’s
chest—he told her that she had “nice tits”—while
knowing such a comment was inappropriate.24

17 D0118 at 40:23—41:6, 41:18—44:21; D0073.

18 D0118 at 44:22—45:11.

19 D0118 at 52:5—11, 52:15—53:16; D0090, State’s Ex. 26, IDOC Hr’g Dec.
No. H20142885; D0091, State’s Ex. 27, IDOC Hr’g Dec. No. H20143047.

20 D118 at 48:10-15.

21 D0118 at 48:23—49:25; see D0081, State’s Ex. 17, IDOC Hr’g Dec. No.
H20129885; D0083, State’s Ex. 19, IDOC Hr’g Dec. No. H20130480.

22 D0118 at 49:8—25; D0081 at 1.

23 D0118 at 53:17—22.

24 D0118 at 50:2—7; D0083.

13



(4) Harlow asked a female correctional officer, “What’s it
going to take for you to suck my cock, because you're
kinda cute.”25

(5) Harlow said the following to a female correctional
officer during security rounds: “I am sorry for my
behavior don’t take it personally. I should have just
told you from the beginning that I have feelings for
you. I think you’re cute, but I don’t like all your
piercings. I don’t know if you have a relationship with
someone on the streets or an inmate in here, it’s none
of my business anyway. The wedding ring throws me
off. I just want to let you know that I am a jealous
man[,] and I don’t like you talking to other inmates. I
watch you to make sure you are not doing anything
you are not supposed to.”26

(6) He told another female correctional officer as follows:
“I bet you a blowjob my [estimated discharge date] is
life.”27

Harlow admitted [that] while imprisoned, he stalked
female correctional officers and committed other acts of
indecent exposure.28 He admitted having a history of
fixating on female officers and committing sexually
motivated violations against them while in custody.29

The State retained the services of Dr. William
Schmitt, Ph.D. . . . Dr. Schmitt opined that Harlow had
committed essentially three sexual crimes (2 assaults, one
exposure) which qualified as “sexually violent offenses”
under Iowa Code chapter 229A. He also opined that the

25 D0118 at 54:11—-55:5; D0093, State’s Ex. 29, IDOC Hr’g Dec. No.
H20143049 at 1.

26 D0118 at 61:2—-62:17.

27 Do118 at 63:9-11; Do1o1, State’s Ex. 37, IDOC Hr’g Dec. No.
H20148440.

28 D0118 at 51:24—52:4, 55:13—57:1, 59:11-60:1; see also Iowa Code
§ 229A.2(14)(a) (including indecent exposure as sexually violent offense).

29 D0118 at 60:2—-13.

14



banana and other inappropriate comments were sexual in
nature based on the records he reviewed.3° . . .

Dr. Schmitt diagnosed Harlow with antisocial
personality disorder with borderline features (ASPD).3t. . .
Dr. Schmitt opined that this was a “mental abnormality” as
defined by Iowa Code chapter 229A.

Dr. Schmitt used several actuarial tools to evaluate
whether Harlow met the criteria of a sexually violent
predator.32 He evaluated Harlow using the Static-99R[,]
and scored Harlow with a “6”, placing him in the “well above
average” risk category for sexual recidivism.33 Dr. Schmitt
also evaluated Harlow’s dynamic risk using the Violence
Risk Scale-Sex Offender Version (VRS-SO) instrument,
and scored Harlow []a “39”, given his lack of treatment.34

[This score] clinically indicates “that there’s a high
level of dynamic risk factors that appl[y] to Mr. Harlow.”35
In determining that score, Dr. Schmitt evaluated and scored
three primary factors. First, he concluded that Harlow
demonstrated a “moderate pattern” of sexual deviance that
largely stems from “his antisocial personality disorder with
borderline features.”s¢ This was supported by Harlow’s
admissions that “he struggles with understanding and
navigating relationships with women.”s”

Second, Dr. Schmitt concluded that Harlow shows “a
moderate/strong pattern” of criminality based on his
“history of sexual and non-sexual offenses, interpersonal
aggression, impulsivity, problems on community

30 D0118 at 118:8-18.

31 D0105 at 22; D0118 at 119:13—120:10.

32 D0118 at 128:18—-129:2.

33 D0105 at 25; see D0118 at 130:9—14, 130:19—23, 131:16—20.

34 Do10o5 at 27; Do118 at 128:18-129:2, 130:15-18, 133:18—24, 160:10—
25.
35 D0118 at 135:6—16.

36 Do105 at 26; D0118 at 134:3—7.
37 Do105 at 26; D0118 at 134:12—-15.

15



supervision,[] criminal personality[, and] lack [of] adequate
community support.”38

And third, Dr. Schmitt opined that Harlow exhibited
“a strong history of poor treatment responsivity, including
past and ongoing cognitive distortions, poor treatment
responsivity, limited insight, and potential release to high[-
Jrisk situations.”9 In this instance, Harlow never
participated in sex offender treatment, despite his criminal
sentences requiring him to do so[,] and Harlow admitting
the treatment could be helpful.4°

. . . [H]e found Harlow’s “lifetime probability of
detected sexual recidivism is [around] 54%.”4

Ultimately, Dr. Schmitt concluded Harlow met the
statutory criteria to commit him as a sexually violent
predator under Iowa law for three reasons.42 First, Harlow
committed sexually violent offenses.43 Second, Harlow is
diagnosed with a mental abnormality—antisocial
personality disorder with borderline features—which
predisposes him to committing sexually violent offenses
and makes him a danger to “the health and safety of others”
and causes him “serious difficulty in controlling his
behavior.”44 And third, Harlow’s risk for committing further
sexually violent offenses if not confined exceeded the
statute’s more likely than not threshold.45 On a final note,
Dr. Schmitt testified that, along with the risk assessment
tools, he also considers his overall evaluation in forming his
opinions on risk, and that his evaluation supports
concluding Harlow is more likely than not to recidivate.4¢

38 D0105 at 26; D0118 at 134:3—7.

39 Do105 at 27; D0118 at 134:21—-135:5.

40 D0105 at 27; see D0118 at 134:19—135:5.
41 Do0105 at 28; D0118 at 138:24-140:4.

42 See D0118 at 143:21-145:7.

43 Do10o5 at 3—11, 28.

44 D0O105 at 22—23, 28—20.

45 Do105 at 28—29.

46 D0118 at 177:3—16.

16



Do112, Order for Judgment at 1—10 (6/30/25) (internal record citations
within footnotes modified to conform to rules of appellate procedure).

ARGUMENT

The district court correctly found that the 2019 amendment to
chapter 229A comports with due process and allows the State
to proceed under the “presently confined” track because
Harlow was incarcerated after his chapter 903B special
sentence was revoked almost immediately.

Error Preservation

Harlow moved to dismiss the civil commitment case against him at
trial, arguing that despite the statutory definition of “presently confined,” the
State must prove that he committed a recent overt act as a due process
requirement. Do118 at 180:12—23. Harlow also asks the trial court to
“invalidate” the statutory definition of “presently confined.” See id. 178:21—
181:1. The court rejected his arguments and denied his motion to dismiss.
Do112 at 14—16. That ruling preserved error. Lamasters v. State, 821 N.W.2d
856, 864 (Iowa 2012).

Standard of Review

“The district court’s ruling on a motion to dismiss and its construction
of Iowa Code chapter 229A and 903B are reviewed for errors at law.” In re

Det. of Tripp, 915 N.W.2d 867, 873 (Iowa 2018) (citations omitted).

17



The Court, however, reviews constitutional due process challenges de
novo. In re Det. of Garren, 620 N.W.2d 275, 278 (Iowa 2000). “Statutes are
cloaked with a strong presumption of constitutionality,” so the “party
challenging a statute carries a heavy burden of rebutting this presumption”
and “must negate every reasonable basis upon which the statute could be
upheld as constitutional.” Id. (quoting In re Det. of Morrow, 616 N.W.2d
544, 547 (Ilowa 2000) (cleaned up) (citations omitted).

Merits

Harlow argues that he was not presently confined when the State filed
its petition given the supreme court’s prior interpretation of an older, now-
amended version of chapter 229A. D0118 at 178:24-179:4. In his view, the
statutory definition of “presently confined” codified in response to this
Court’s decision in Wygle requires the State to prove that he committed “a
recent overt act, attempt, or threat” because he was not incarcerated for
committing a new, separate sexually violent offense. Harlow Br. at 20—4o0.
Indeed, Harlow argues that “because the requirements of due process are at
odds with the 2023 amendment to Iowa Code section 229A.2(10) which
defines ‘presently confined, said statute is unconstitutional, or must be

construed consistently with the Court’s previous due process findings and
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rulings in Wygle and the many cases upon which Wygle is based.” Id. at 24.47
But Harlow is wrong: The legislature chose to define “presently confined” in
response to Wygle, and that definition satisfies the constitutional threshold
requirements to comport with due process. So this Court should affirm.

Under chapter 229A, the State must already meet the law’s most
exacting burden and prove Harlow’s dangerousness beyond a reasonable
doubt at trial to commit him as a sexually violent predator. Iowa Code
§ 229A.7(5)(a). And the record here leaves no doubt that the State met this
high bar and proved that Harlow is a sexually violent predator whose risk of
reoffending makes him a genuine risk to the public if released without more
treatment. It is also undisputed that Harlow meets the statutory definition
of being “presently confined” under the Iowa legislature’s 2019 amendment
defining the term. See id. § 229A.2(10). Indeed, at trial, Harlow conceded as
much, telling the trial court that, “Based on the amendment to the statute,
on its face, I should lose my motion to dismiss.” D0118 at 180:11-17.

So let’s begin with what this case is not about. It is not about whether
Harlow is a sexually violent predator. Nor is it about whether he is likely to

reoffend. And it is not about whether he poses a danger to the public if he is

47 Despite challenging the constitutionality of this statute, the docket does
not reveal that Harlow notified the general assembly of his challenge under
Iowa Code section 625A.7. See also Iowa R. App. P. 6.901(3)(b).
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not confined. The district court found, and the record confirms, that the State
proved each of these elements beyond a reasonable doubt. Harlow has
committed sexually violent offenses. Do112 at 4—5 (“Harlow admitted that
he has ‘a long history of harassing and committing act[s] of sexual
misconduct against female corrections officers” that spans from 2017), 6
(“Harlow admitted, while imprisoned, he stalked female correctional officers
and committed other acts of indecent exposure. He admitted having a history
of fixating on female officers and committing sexually motivated violations
against them while in custody.”), 17—18. Experts for both parties agreed that
he suffers from antisocial personality disorder. Id. at 18. The experts’
assessment of Harlow’s risk also placed him in the highest possible risk
category for reoffending, and the trial court found beyond a reasonable doubt
“that Harlow’s mental abnormality (antisocial personality disorder with
borderline features) makes him more likely than not to commit sexually
violent offenses in the future if he is not confined to a secure facility.” Do112
at 26—30. Harlow does not contest any of these findings. So the fact that he
is a dangerous sexual predator is the settled starting point of this case.
Instead, Harlow contends that, under Wygle, this Court “found
essentially that every civil commitment and resultant confinement requires

proof of a recent overt act, attempt, or threat, unless it would be absurd or
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impossible to require it.” Harlow Br. at 31—32 (referencing Wygle, 910
N.W.2d at 618), 37 (arguing that this Court’s prior holding in Gonzales
requires the State to prove a recent overt act unless doing so would be absurd
or impossible, despite that decision predating the legislature’s 2019
amendment). But, again, the legislature chose to speak on the matter and
statutorily eliminate the interpretation set forth in Wygle. So Harlow’s
position is wrong based on our starting point here: The statute’s plain text.

A. Section 229A.2(10)’s plain text is fatal to Harlow’s
claim.

The crux of Harlow’s claim is that the State used the wrong “track” to
commit him. Harlow Br. at 20—22, 35. He argues that because he was in
prison for a revoked special sentence and not the original underlying sex
crime or another new sex offense, the State had to prove he committed a
“recent overt act.” Id. at 43—44. But his argument ignores the law’s plain text.

In 2019, the legislature added a specific definition for the term
“presently confined.” Before then, no such statutory definition for the term
existed. Wygle, 910 N.W.2d at 607. But the statute now defines “presently
confined” this way:

“Presently confined” means incarceration or
detention in a correctional facility, a rehabilitation
camp, a residential facility, a county jail, a halfway

house, or any other comparable facility, including
but not limited to placement at such a facility as a
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condition of probation, parole, or special sentence
following conviction for a sexually violent offense.

Iowa Code § 229A.2(10) (emphasis added).

The facts here fit that definition neatly. Harlow was convicted of a
sexually violent offense, and the district court imposed a chapter 903B
special sentence. D0069, State’s Ex. 5. That special sentence was revoked,
and he was returned to prison, where he remained when the State filed its
petition. Do112 at 14—15; D0o071, State’s Ex. 7. When a statute is this clear,
the judicial inquiry begins and ends with the text. See Carreras v. Iowa Dep’t
of Transp., 977 N.W.2d 438, 446 (Iowa 2022) (“The first step in our statutory
interpretation analysis is to determine whether the statute is ambiguous.
Our inquiry ends with the plain language if the statute is unambiguous.”
(citations omitted)). Thus, because Harlow was “presently confined” under
the clear definition set out in section 229A.2(10), the State was entitled to
proceed under the track provided in section 229A.4(1), which requires no
proof of a recent overt act.

Acknowledging as much, Harlow instead asks for this Court to
essentially rewrite the statute to say something it does not. Yet courts “are
not at liberty to rewrite the statute.” Marek v. Johnson, 958 N.W.2d 172, 177
(Iowa 2021). Nor may courts “change the terms of a statute as the legislature

adopted it.” In re Det. of Keck, No. 18-1334, 2019 WL 5424941, at *3 (Iowa
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Ct. App. Oct. 23, 2019) (quoting State v. Childs, 898 N.W.2d 177, 184 (Iowa
2017)) (citation omitted in Keck) (“We may not ‘change the terms of a statute

%

as the legislature adopted it.””). So to the extent he brings a statutory
construction challenge, Harlow’s claims must fail.

B. The statutory definition of “presently confined”
comports with due process.

Harlow instead believes he can find refuge in the Constitution. He
argues that even if the statute says he is “presently confined,” due process
still requires a recent overt act because he had already “discharged” his
original sentence’s term of incarceration. This argument misreads Iowa
caselaw, relies on caselaw that has been statutorily undermined, and
misunderstands the minimum requirements for due process.

To start, “[W]e presume statutes are constitutional, ‘imposing on the

29

challenger the heavy burden of rebutting that presumption.” Summit
Carbon Sols., LLC v. Kasischke, 14 N.W.3d 119, 126 (Iowa 2024) (alteration
in original) (quoting In re Guardianship of L.Y., 968 N.W.2d 882, 892 (Iowa
2022)); Iowa Code § 4.4(1) (“In enacting a statute, it is presumed that . . .
[c]ompliance with the Constitutions of the state and of the United States is
intended.”). So, “[i]f there is any set of facts where the statute could be held

constitutional,” this Court must reject Harlow’s challenge to the statute’s

text. Summit Carbon Sols., 14 N.W.3d at 126 (citations and marks omitted).
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As a legal minimum, “due process requires that the nature and
duration of commitment bear some reasonable relation to the purpose for
which the individual is committed.” Jackson v. Indiana, 406 U.S. 715, 738
(1972). In addressing the substantive due process challenge more than two
decades ago, the United States Supreme Court upheld Kansas’s sexually
violent predator civil commitment statute and concluded that the law the
Constitution’s due process requirements. Hendricks, 521 U.S. at 371. In so
holding, the Court advised that it has consistently upheld civil commitment
statutes when “(1) “the confinement takes place pursuant to proper
procedures and evidentiary standards,” (2) there is a finding of
“dangerousness either to one’s self or to others,” and (3) proof of
dangerousness is “coupled ... with the proof of some additional factor, such
as a ‘mental illness’ or ‘mental abnormality.”” Kansas v. Crane, 534 U.S. 407,
409-10 (2002) (discussing Hendricks, at 357—358). And the Court
explained that courts “have traditionally left to legislators the task of
defining” statutory terms, including essential ones like “mental abnormality”
within the context of a sexually violent predator civil commitment statute.
Id. at 410 (discussing Hendricks, at 360). Each of the three requirements to

comply with due process is easily satisfied here.
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First, there is no dispute that Harlow’s confinement and the steps to
civilly commit him complied with the procedures and evidentiary standards
applicable for chapter 229A proceedings. To be sure, Harlow does not
contend otherwise on appeal. See in absentia Harlow Br.

Second, the State already has to prove that a respondent is a danger to
the public beyond a reasonable doubt when seeking their commitment as a
sexually violent predator. See Iowa Code §§ 229A.2(8), (15); In re Detention
of Pierce, 748 N.W.2d 509, 514 (Iowa 2008) (“[I]f a fact finder believes [an
offender] will commit another sexual offense if given the opportunity
because his [mental abnormality] prevents him from controlling his
behavior, then the State has proven [he] is an SVP.”).

And third, to commit someone as a sexually violent predator, the State
is also already required to prove beyond a reasonable doubt that the danger
the respondent poses to the public is connected to, or stems from, their
mental abnormality. See Iowa Code §§ 229A.2(8), (15); Pierce, 748 N.W.2d
at 514.

Harlow believes that, in the absence of being presently confined for a
sexually violent offense, the dangerousness requirement of due process can
only be satisfied by proof of a recent overt act. But this ignores that proof of

current dangerousness is already incorporated into the elements the State
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must prove beyond a reasonable doubt: “The language of chapter 229A
clearly indicates by its use of the present tense that an individual must be
both dangerous and possess a mental abnormality that makes the individual
likely to engage in sexually violent predatory acts at the time of commitment
.. .. [D]ue process is satisfied because, under the statute, a person must be
found both dangerous and mentally ill at the time of commitment.” In re Det.
of Selby, 710 N.W.2d 249, 253 (Iowa Ct. App. 2005). Thus, if the State proves
the current dangerousness, which it must in order to prevail as it did here,
due process is satisfied whether there is a recent overt act or not.

This conclusion aligns with other jurisdictions’ consideration of the
constitutionality of their equivalent (and at times identical) statutes. E.g., In
re Quillen, 481 P.3d 791, 805 (Kan. 2021) (finding identical language
defining mental abnormality as satisfying due process’s requirement for a
nexus between mental illness and dangerousness, “because it defines mental
abnormality to include a predisposition to commit sexually violent acts and
requires that this predisposition must be so prevalent that the respondent is
dangerous to others”); In re Commitment of Laxton, 647 N.W.2d 784, 794
(Wis. 2002) (finding due process satisfied where statute requires proof that
because of a mental disorder it is substantially probable that the person will

engage in acts of sexual violence).
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Proof of a recent overt act is not required to satisfy the dangerousness
that due process requires for commitment. Although Iowa courts, and now
Harlow, have acknowledged the Washington Supreme Court’s holding (i.e.,
In re Albrecht, 51 P.3d 73 (Wash. 2002)) that a recent overt act is required
to satisfy due process, it is intriguing that Harlow and this Court have not
grappled with the fact that Washington’s holding has been rejected by other
courts as mandating more than what due process requires. Washington’s
Albrecht decision was specifically analyzed and rejected by the Wisconsin
Supreme Court in State v. Bush, 699 N.W.2d 80, 113 (Wis. 2005), which
correctly held “that due process does not require a showing of a recent overt
act to prove current dangerousness when there has been a break in the
offender’s incarceration and the offender has been reincarcerated for
nonsexual behavior.” Yet, Wisconsin’s Bush opinion is glaringly absent from
this Court’s discussion in Wygle, especially when in the same opinion the
Court recognized that “the reasoning of out-of-state cases may inform our
analysis of the Iowa statute.” 910 N.W.2d at 615.

In essence, Washington’s approach—which, like Bush, Harlow
advocates for here—is premised on the concept that to prove current
dangerousness a recent overt act would be required for an offender released

because their dangerousness cannot be presumed without a recent overt act,
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while the presence of a recent overt act would “necessarily satisf[y] the
dangerousness element required by due process.” Albrecht, 51 P.3d at 78. But
as explained by the Wisconsin Supreme Court, this conclusion is flawed for
several reasons.

First, any presumption that a respondent’s dangerousness has
dissipated at the time they were released into the community rests on
speculation that release will occur because the offender’s dangerousness has
dissipated. But that is not necessarily so, and in fact, the legislature’s
implementation of chapter 903B special sentences for offenders like Harlow
shows that the legislature recognized sexual offenders in particular continue
to pose dangers that require intensive supervision, and the possibility of a
return to incarceration when rules are broken, even after their release from
their initial prison term. After all, if the purpose of chapter 903B special
sentences is to protect the public from sex offenses by sexual offenders, that
means the legislature and this Court have already recognized there are
continuing dangers from sex offenders even after they are released from
prison. See State v. Hess, 983 N.W.2d 279, 289—90 (Iowa 2022) (citing State
v. Wade, 757 N.W.2d 618, 628 (Iowa 2008)) (“We are mindful that the
purpose of the special sentence in section 903B.1is to protect the public from

sex offenders.”).
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Second, adopting a bright-line rule requiring the State to prove that a
recent overt act occurred while the offender was on parole or released into
the community exceeds what due process requires. Such a requirement is
also incompatible with this Court’s recognition that the inquiry of
determining whether a person is a sexually violent predator is an
“individualized” one that requires proof beyond a reasonable doubt that the
person’s mental abnormality and current risk of sexually reoffending in their
lifetime make them a danger to the public. In re Det. of Barnes, 689 N.W.2d
455, 460 (Iowa 2004); Pierce, 748 N.W.2d at 512—14. So limiting the
statute’s application and analysis in such a way would be to take an
“absolutist approach,” which the U.S. Supreme Court cautioned “is
unworkable” and “would risk barring the civil commitment of highly
dangerous persons suffering severe mental abnormalities.” Crane, 534 U.S.
at 870. Harlow is an ideal example of this concern.

It appears undisputed on appeal that on the elements, Harlow meets
the definition of a sexually violent predator, and thus that he is a current
danger to the public because he has been proven beyond a reasonable doubt
to have a mental abnormality that predisposes him to committing future acts
of sexual violence. Despite this, under Harlow’s proposed modifications to

the statute, even though the State already proved his current dangerousness,
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the State would still have to prove that he committed a new recent overt act
while he was released in the community. But recall that Harlow violated his
chapter 903B special sentence the day he was released back into the
community, and he was immediately arrested and returned to prison
because of the revocation. Thus, Harlow’s proposal would be exactly the
unworkable absolutist approach that both the United States Supreme Court
and the Wisconsin Supreme Court warned of, where a proven highly
dangerous person with a severe mental abnormality would be barred from
commitment because he non-sexually offended on day one of supervision.
Third, and similar to the above, it would be illogical to require a recent
overt act as the sole means of proving current dangerousness. A person’s
behavior over such a limited period is too narrow to evaluate their
dangerousness. As in Bush, Harlow’s “conduct during his [special sentence]
parole merely establishes that he had difficulty in conforming his behavior
to the law during his short release period.” 699 N.W.2d at 112. But there is
much more that must be considered beyond this short window. Mandating a
requirement that Harlow must have committed a recent overt act during his
one day of release overlooks his incredibly disturbing sexual misconduct
while in prison: “Harlow admitted [that], while imprisoned, he stalked

female correctional officers and committed other acts of indecent exposure.

30



He admitted having a history of fixating on female officers and committing
sexually motivated violations against them while in custody.” Do112 at 6.
Such behavior certainly speaks to Harlow’s current dangerousness, even if it
was not a recent overt act committed while in the community.48 And
Harlow’s history of sexual violence and other risk factors are relevant
evidence that can support proof of his current dangerousness. See Do105 at
25—27 (considering risk factors, including prior sexual violence, as
increasing current risk of sexual reoffending).

In all, the Washington approach of assuming current dangerousness
cannot be proven absent proof of a recent overt act is illogical and an
absolutist approach that risks barring the commitment of highly dangerous
persons suffering severe mental abnormalities like Harlow. Because due
process only requires proof of current dangerousness, and because the
elements the State must prove beyond a reasonable doubt already require
this, judicially rewriting the statute to incorporate a recent overt act as a
requirement is constitutionally unnecessary.

This conclusion is supported by jurisdictions beyond Wisconsin, too.
Other jurisdictions have considered whether due process requires proof of a

recent overt act and have found such a requirement unnecessary to establish

48 As discussed below, these are recent overt acts.
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current dangerousness for sustaining civil commitment. People v. Felix, 169
Cal. App. 4th 607, 619 (2008), as modified (Jan. 6, 2009) (collecting cases
and finding “a number of courts have held the due process clause does not
require proof of a recent overt act to establish dangerousness sufficient to
warrant a civil commitment” and rejecting recent overt act as required to
sustain sexually violent predator commitment); People v. G.A., 93 Cal. App.
5th 1126, 1136 (2023) (“[Clourts in California and elsewhere have rejected
the need for such proof [of a recent overt act] and have instead indicated that
due process is satisfied as long as there is evidence of current
dangerousness.”); Beasley v. Molett, 95 S.W.3d 590, 599 (Tex. App. 2002)
(“We reject the due process challenge to the [SVP] Act. Although the Act does
not require a ‘recent overt act,’” it does require that the person be a repeat
sexual offender and have a behavioral abnormality that makes the person a
menace to the health and safety of another person.”); Project Release v.
Prevost, 722 F.2d 960, 974 (2d Cir. 1983) (finding civil commitment statute
that requires sufficient showing of dangerousness “meets minimum due
process standards without the addition of an overt act requirement”).

Both Harlow and respondents across the country have pointed to this
Court’s opinion in In re Detention of Gonzales as an example of a case in

which a recent overt act was required. 658 N.W.2d 102, 103—06 (Iowa 2003).
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Gonzales was premised on this Court’s interpretation of chapter 229A’s use
of the words confined and confinement. Id. But now that the legislature has
clarified what it meant by “presently confined,” Gonzales does nothing to
support Harlow’s claim. That is, a person can continue to be “presently
confined” while they are subject to incarceration or detention as part of a
special sentence (imposed as part of a sentence for a sexually violent offense)
without invoking a requirement for a new recent overt act. As Gonzales
explained, “[t]he recent act would simply be deemed to be the act for which
the person is presently confined,” meaning the recent act is the sexually
violent offense for which the special sentence was imposed. Id. at 105.
Relying on a series of block quotes from Wygle, Harlow seeks to
demonstrate that Gonzales’s requirement that the present confinement be
for a sexually violent offense cannot apply to a 903B special sentence because
the special sentence does not begin until after the sentence itself has ended.
Harlow Br. at 32—35. But Harlow’s claim is fundamentally undermined by
his own argument when he acknowledges that his interpretation is based on
a reading that chapters 229A and 903B did not “mesh” or “operate in
harmony.” Harlow Br. at 33. Such an approach defies accepted canons of

statutory construction.
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Principles of statutory construction are well established:
The polestar of statutory interpretation is the intent
of the legislature. We seek to ascertain and effectuate
the true legislative intent. We must not only examine
the language of the statute, but also its underlying
purpose and policies, as well as the consequences
stemming from different interpretations. In doing so,
we must construe the statute in its entirety. If more
than one statute relating to the subject matter at
issue is relevant to the inquiry, we consider all the
statutes together in an effort to harmonize them.

Harmonization of the applicable statutes evidences
the true intent of the legislature.

State v. Carpenter, 616 N.W.2d 540, 542 (Iowa 2000) (emphasis added &
citations omitted).

Here, it is necessary to determine the interplay between chapters 229A
and 903B. The general intent of these two chapters has previously been
recognized by this Court. “[T]he purpose of the special sentence in section
903B.11is to protect the public from sex offenders.” Wade, 757 N.W.2d at 628.
While chapter 229A is both preventative and “to protect the public from a
‘small but extremely dangerous group of sexually violent predators’ by
‘address[ing] the risk these sexually violent predators pose to society.”” In re
Det. of Swanson, 668 N.W.2d 570, 576 (Iowa 2003) (alteration in original)
(citing Iowa Code § 229A.1).

To the extent that Wygle interpreted a special sentence as being

separate from the sentence itself, this too has been abrogated by the
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legislature’s definition of “presently confined.” That is because the legislature
specifically added that presently confined includes “placement at such a
facility as a condition of probation, parole, or special sentence following
conviction for a sexually violent offense.” Iowa Code § 229A.2(10). Thus,
contrary to Harlow’s claims, the elements for committing an individual as an
SVP in Iowa have appropriately “meshed” via the plain definitions provided
by our legislature. That is, following the 2019 amendment to “presently
confined” by defining the term, Iowa law is now harmonized, as required,
and plainly includes a special sentence imposed as a part of a respondent’s
sentence for a sexually violent offense. By doing so, the legislature already
built the statutory bridge between chapters 229A and 903B, in turn mooting
the concerns raised in Wygle and echoed by Harlow here. This also achieves
the goal of protecting the public from sex offenders and acts as a preventative
and protection from those sexual offenders like Harlow who have a mental
abnormality and are a current danger to the public. Therefore, as explained
above, under the amended statutory framework and consistent with
Gonzales (or at least reconcilable with that decision), the recent act is the
sexually violent offense for which the special sentence was imposed.

In contrast, Harlow’s interpretation that a special sentence cannot be

part of the present confinement for a sexually violent offense, and thus a new
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overt act is required, would ignore the statute’s plain language, bring the
statutes out of harmony, and undermine the purpose of both statutes,
increasing the risk to the public. His interpretation must fail.

The remaining discussion in Gonzales addresses the potential for
“serious constitutional issues” that could arise without an overt act
requirement. Id. at 105. But this discussion is dicta, not the Court’s holding,
so it is not controlling or dispositive here. See Judy v. Nat'l State Bank, 133
Iowa 252, 110 N.W. 605, 607 (1907) (stating “pure dicta, not necessary to the
decision,” is “not binding as a precedent”). Indeed, the fact that this is merely
dicta is confirmed by the Court’s own clarification earlier in the opinion: “We
do not address the constitutional questions raised in the second and third
issues . ...” Gonzales, 658 N.W.2d at 103.

Even so, Harlow tries to seize on the Court’s dicta and discussion in
Gonzales to argue that because a recent overt act is required for chapter 229
commitments, it somehow must be required for chapter 229A commitments
too, and in doing so, he relies on caselaw spanning decades before chapter
229A was even enacted. See Harlow Br. at 24—25. But this is at best a red
herring because a requirement for a recent overt act in one type of mental
health committal proceeding does not necessarily mean that due process

mandates that be the exclusive path to prove dangerousness in all types of
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civil commitment proceedings. Indeed, in State v. Post, the Wisconsin
Supreme Court considered and expressly rejected the assertion that their
chapter 229A equivalent was defective for failing to require a recent overt act
on the basis that their chapter 229 equivalent had such a requirement. 541
N.W.ad 115, 131 (Wis. 1995) (“We further conclude that the lack of a recent
overt act requirement in chapter 980’s definition of dangerousness does not
render this standard unconstitutional under equal protection. Various
mental conditions may receive different statutory treatment depending on
the state’s underlying interest in the commitment. The statutory criteria of
dangerousness sufficient to support involuntary commitments already varies
widely.”); see also State v. Feldmann, 730 N.W.2d 440, 443—45 (Wis. Ct.
App. 2007). While current dangerousness may be proven in a chapter 229
proceeding through a recent overt act, that does not preclude current
dangerousness from being proven through chapter 229A’s mental
abnormality and future risk of reoffending elements instead. In either case,
due process is satisfied by proof of current dangerousness. See Crane, 534
U.S. at 415 (citations omitted) (noting that “[I]t is often appropriate to say of
[dangerous sexual offenders], in ordinary English, that they are ‘unable to
control their dangerousness’” when addressing whether such individuals

“who find it particularly difficult to control their behavior”).
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More problematically for Harlow is that, since Gonzales, the “serious
constitutional issues” the Court was concerned could arise without an overt
act requirement have waned as courts have rejected the notion that due
process requires a recent overt act when proof of current dangerousness
already exists. E.g., Felix, 169 Cal. App. 4th at 619 (collecting cases). Indeed,
Harlow’s brief heavily relies on quoted language parsed from Lynch v.
Baxley, 386 F. Supp. 378 (M.D. Ala. 1974), while overlooking the fact that
Lynch was abrogated by statute, which resulted in a recent overt act no
longer being required in Alabama: “[T]he requirements of Lynch are no
longer binding. . . . Because a recent overt act is not required under this
section, the probate court is not required to find an overt act.” Garrett v.
State, 707 So. 2d 273, 27475 (Ala. Civ. App. 1997).

In sum, due process’s requirement of dangerousness is already
satisfied by the statute without reading in an additional element of a recent
overt act. This Court should decline Harlow’s invitation to rewrite the statute.

C. Under Iowa’s notice pleading standards, Harlow’s
prison misconduct was a recent overt act.

Harlow claims that the State cannot succeed because the petition it
filed seeking to commit him as a sexually violent predator pleaded only a
presently confined alternative, rather than a recent overt act, which he

argues is insufficient to make “a clear showing of a current individualized

38



danger sufficient” to distinguish him from other “ordinary recidivist[s].”
Harlow Br. at 22. But that’s wrong. The evidence proved Harlow committed
repeated sexually violent acts even while incarcerated on his chapter 903B
special sentence revocation. See Do112 at 4—6. And Iowa’s notice pleading
standards were satisfied to consider the State’s petition satisfactory to
succeed even under Wygle’s now statutorily replaced standard. So the State
would succeed even if this case were remanded to the district court.

A “recent overt act,” as defined by statute and reflected even in this
Court’s earlier decisions, is “any act that has either caused harm of a sexually
violent nature or creates a reasonable apprehension of such harm.” Iowa
Code § 229A.2(11). As the Iowa Supreme Court has recognized, actions that
can constitute a sufficient recent overt act are broad and take a practical
approach. See In re Det. of Swanson, 668 N.W.2d 570, 577 (Iowa 2003)
(concluding that calling a victim and sending them a letter, when considered
in context, was sufficient proof of a recent overt act under chapter 229A).

Knowing this, Harlow’s conduct in prison constituted several “recent
overt acts” within chapter 229A’s definition. See Do002, Prob. Cause
Statement at 3—5 (8/5/24); Do003, Pet. at 2, § 5. Harlow admitted to these
numerous violations at trial, and the record evidence proves his conduct

resulted in legal sanctions that show his conduct “caused harm of a sexually
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violent nature” or created “a reasonable apprehension of such harm.” See
Do112 at 4—6; see also Iowa Code § 229A.2(11). So the State’s petition and
incorporated documents (the probable cause statement) alleged sufficient
facts to put Harlow on notice that he, in fact, committed several recent overt
acts. And these pleadings were sufficient to comply with Iowa’s notice
pleading standards.

In Towa, petitions must “be simple, concise, and direct,” and “[n]o
technical forms of pleadings are required.” Iowa R. Civ. P. 1.402(2)(a).
Because SVP cases are civil actions, notice pleading “is all that is required.
Under notice pleading, a petition need only give notice of the incident giving
rise to the claim and the general nature of the claim. A plaintiff is not
required to set forth specific legal theories for recovery.” Cemen Tech., Inc.
v. Three D Indus., LLC, 753 N.W.2d 1, 12 (Iowa 2008) (citation omitted).
“[M]ore significantly, [a] petition [is] not required to identify a specific legal
theory; it is sufficient if the prima facie elements of a claim are stated, and
this statement is ‘fair notice’ to the defendant. Under such ‘notice pleading,’
[1it is sufficient if the petition apprises a defendant of the incident giving rise
to the claim and of the general nature of the action.” Soike v. Evan Matthews

& Co., 302 N.W.2d 841, 842 (Iowa 1981) (citations omitted).
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Put differently, a petition “need not allege ultimate facts that support
each element of the cause of action[;]” it just has to “contain factual
allegations that give the defendant fair notice of the claim asserted so the
defendant can adequately respond to the petition. The ‘fair notice’
requirement is met if a petition informs the defendant of the incident giving
rise to the claim and of the claim’s general nature.” U.S. Bank v. Barbour,
770 N.W.2d 350, 354 (Iowa 2009) (citations and quotations omitted)
(alteration in original). Courts should therefore only grant a motion to
dismiss if the petition “on its face shows no right of recovery under any state
of facts.” Id. at 353 (quoting Trobaugh v. Sondag, 668 N.W.2d 577, 580
(Iowa 2003) (internally quoting Ritz v. Wapello County Bd. of Superuvisors,
595 N.W.2d 786, 789 (Iowa 1999))).

Here, the State’s petition more than sufficiently pleaded facts to
withstand Harlow’s motion to dismiss under Iowa’s notice pleading
requirements. Again, the State’s petition fully incorporated its probable
cause statement, which addressed several instances of Harlow’s conduct that
qualify as “recent overt acts.” See Do002 at 3—5. And because Iowa law only
requires petitions to contain adequate “factual allegations that give” “fair
notice of the claim asserted so [they] can adequately respond to the petition,”

Barbour, 770 N.W.2d at 354 (citations omitted), the State’s petition was

41



sufficient. This is especially true, given motions to dismiss should only be
granted when a petition shows “no right of recovery under any state of facts;”
legal conclusions and magic words (like “recent overt act,” for example) are
not required. See id. at 353 (citations and quotations omitted).

At bottom, even if this Court were to judicially override the legislature’s
definition of “presently confined” and somehow hold that Wygle’s standard
and recent overt act language is somehow still good law, the State’s petition
alleged sufficient facts to satisfy Iowa’s notice pleading standards and survive
a motion to dismiss if this case were remanded for further proceedings before
the district court.

CONCLUSION

Because the statutory definition of “presently confined” comports with

due process, Harlow’s arguments fail. This Court should therefore affirm.

42



REQUEST FOR ORAL SUBMISSION
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