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ROUTING STATEMENT 

 Pursuant to Iowa R. App. P. 6.903(2)(d) and 6.1101(2)(c) and (f), this matter 

presents substantial issues of first impression involving statutory changes and 

substantial questions of enunciating or changing legal principles under Iowa Code 

123.92.  Accordingly, this case should be retained by the Iowa Supreme Court. See 

Iowa R. App. P. 6.1101(2).  

STATEMENT OF THE CASE 

Nature of the Case and Procedural History  
 

 Plaintiffs Rhonda Boelkes, Individually, and as the Administrator of the 

Estate of Madison Jade Boelkes and David Grooters, Esq. as Guardian Ad Litem for 

minor child RLD filed suit on April 9, 2024.  [D0002, Petition; 4/9/24].  In their 

four-count Petition, Plaintiffs asserted claims of (i) loss of consortium under Iowa 

Code § 123.92 (“the Dram Shop Act”) against Defendant Franklin County 

Agriculture and Fair Association (“FCAFA”), (ii) wrongful death and loss of 

consortium against Defendant Michael Parno (“Parno”), (iii) negligence per se 

against Michael Parno, and (iv) an uninsured motorist claim against Defendant 

Progressive Northern Insurance Company (“Progressive”).  Id. at 27–74.  Plaintiffs 

alleged they were entitled to compensatory damages for these claims.  Id. at 51, 60, 

70, 74. 
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Progressive moved for summary judgment on Plaintiffs’ uninsured motorist 

claim alleged against it on April 10, 2025.  [D0069, Mot. Summ. J; 4/10/25].  The 

District Court granted Progressive’s motion for summary judgment.  [D0103, Order 

Granting Progressive Mot. Summ. J; 8/25/25].  Similarly, FCAFA moved for 

summary judgment on June 12, 2025.  [D0085, Mot. Summ. J; 6/12/25].  In a Ruling 

entered on December 2, 2025, the district court granted FCAFA’s motion for 

summary judgment dismissing Plaintiffs’ dram shop claim against FCAFA.  

[D0110, Order Granting MSJ; 12/2/25]. 

STATEMENT OF THE FACTS 

Although Appellants provide their own Statement of Facts, it contains 

misstatements and omissions.  As such, FCAFA posits a more thorough and accurate 

Statement of Facts.  

 This case arises from the death of Madison Boelkes (“Madison”) after a night 

out with her boyfriend, Michael Parno, on July 14, 2023.  That evening, the two 

attended a concert at the Franklin County Fair (the "Fair"), which is held annually 

by FCAFA, a self-funded domestic nonprofit entity that owns the Franklin County 

Fairgrounds.  [D0086, MSJ App – FCAFA APP 004, 013-014; 6/12/25]. 

Before arriving at the Fair, Parno and Madison consumed alcohol.  [D0086, 

MSJ App – FCAFA APP 004, 007, 040; 6/12/25].  At approximately 4:30 pm, they 

purchased a bottle of vodka and Michelob Ultra from Casey’s and consumed that 
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alcohol during their thirty-minute drive to Hampton, Iowa.  Id.  Madison consumed 

two or three beers during the drive.  Id.  The two then stopped at Pit Row, a bar in 

Hampton, between 5:30 pm and 6:00 pm, where they each consumed a shot and a 

drink before departing sometime after 7:40 pm for the Fair. [D0086, MSJ App – 

FCAFA APP 004, 007, 021-022, 041-042; 6/12/25]. 

Alcohol sales at the Fair are confined to the beer garden in the grandstand 

area, which operates through a controlled three-step system: (1) hired security 

checks identification and issues wristbands to patrons over 21; (2) patrons with 

wristbands purchase tokens at a separate booth; and (3) patrons exchange tokens for 

beer or seltzer only – no hard liquor or wine is sold.  [D0086, MSJ App – FCAFA 

APP 014, 017; 6/12/25].  A two-drink rule limits a patron’s ability to exchange only 

two tokens for two drinks at a time.  [D0086, MSJ App – FCAFA APP 017; 6/12/25]. 

On July 14, 2023, alcohol service did not begin until 7:00 pm, an hour and a half 

before the concert started.  [D0086, MSJ App – FCAFA APP 019; 6/12/25]. 

After arriving at the Fair sometime after 7:40 pm, Parno and Madison each 

purchased $20 worth of tokens.  [D0086, MSJ App – FCAFA APP 008, 011; 

6/12/25].  Parno exchanged his tokens for two Twisted Teas and Madison exchanged 

her tokens for two Michelob Ultras.  [D0086, MSJ App – FCAFA APP 008; 

6/12/25].  They then moved to stand in front of the stage.  [D0086, MSJ App – 

FCAFA APP 008-009; 6/12/25].  As the concert continued Madison returned to the 
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beer tent for additional drinks and purchased additional tokens, while Parno 

remained near the stage.  [D0086, MSJ App – FCAFA APP 008, 011-012; 6/12/25]. 

Parno knew Madison was continuing to purchase alcohol because “every time she 

came back, she had more beer” and additional tokens.  [D0086, MSJ App – FCAFA 

APP 011; 6/12/25].  Parno estimated that Madison consumed approximately twelve 

drinks and he consumed around eight drinks while they were at the Fair.  [D0086, 

MSJ App – FCAFA APP 040; 6/12/25].   

The beer garden was staffed that evening by unpaid volunteers: Alex Berding, 

Maci Berding, Di Dohlman, Zach Griemann, Allie Griemann, Taylor Greimann, and 

Alli Borcherding (collectively the “Franklin County bartenders”).  [D0086, MSJ 

App – FCAFA APP 018-019, 035; 6/12/25].  None of the Franklin County 

bartenders recall selling or serving alcohol to Parno or Madison or even seeing them 

at the Fair that evening.  [D0086, MSJ App – FCAFA APP 025, 028-029, 031-032, 

035; 6/12/25].  It is also uncontradicted that no one volunteering at the beer garden 

that evening recalls any patron, including but not limited to Madison, appearing 

visibly intoxicated.  Id.  In fact, Charlane Janssen, a volunteer who was selling 

tokens, was the only person who remembers seeing Madison at the Fair, and she did 

not believe that Madison was intoxicated. [D0091, Plfs MSJ App– PLAPPX031; 

6/27/25] 
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At approximately 11:00 pm, Parno and Madison left the Fair to drive to their 

home in Allison, Iowa.  [D0086, MSJ App – FCAFA APP 005; 6/12/25].  While 

driving, the two began arguing.  Id.  As Parno continued to drive, Madison jumped 

out of the vehicle near the intersection of Highway 3 and Spruce Avenue.  [D0086, 

MSJ App – FCAFA APP 006; 6/12/25].  Madison died as a result of exiting the 

vehicle.  [D0086, MSJ App – FCAFA APP 043; 6/12/25]. 

ARGUMENT 

I. The District Court Correctly Interpreted the 2018 Amendment 
to Iowa Code Section 123.92(1) as Requiring Evidence of 
Observable Indicators of Intoxication at the Time of Sale and 
Service.  

 
Error Preservation: Agreed that Appellants preserved error on this issue.   

Standard of Review: Agreed that the Court should review for correction of errors 

at law.  

At the heart of this appeal is the proper interpretation and application of the 

2018 amendment to Iowa Code § 123.92(1).  Appellants' argument on appeal rests 

on a mischaracterization of the District Court’s ruling.  Contrary to Appellants’ 

assertion, the District Court did not hold that circumstantial evidence is categorically 

insufficient to establish visible intoxication under Iowa’s Dram Shop Act.  Rather, 

the Court drew a critical and correct distinction: while circumstantial evidence may 

be used, it must establish what indicators of intoxication were actually “seen, 
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perceived, or noticed” by the person selling or serving alcohol at the time of the 

transaction.  [D0110, Order Granting MSJ, p. 4-5; 12/2/25]. 

The Court’s distinction comes directly from the statute.  The 2018 amendment 

to Iowa Code § 123.92(1) fundamentally altered dram shop liability in Iowa.  A 

comparison of the pre-and-post amendment statutory language demonstrates the 

magnitude of this change.   

Prior to the 2018 amendment, Iowa Code § 123.92(1) provided, in relevant 

part: 

Any person who is injured in person or property or means of support 
by an intoxicated person . . . has a right of action . . . against any licensee 
or permittee . . . who sold and served any beer, wine, or intoxicating 
liquor to the intoxicated person when the licensee or permittee knew or 
should have known the person was intoxicated, or who sold to and 
served the person to a point where the licensee or permittee knew or 
should have known the person would become intoxicated.  
  

Iowa Code § 123.92(1) (2017).  Under this constructive knowledge framework, 

plaintiffs could rely on after the fact indicators and circumstantial evidence, such as 

blood alcohol concentration or post-incident behavior, to support an inference that a 

patron’s intoxication should have been apparent, which allowed juries to infer 

liability.  See Banwart v. 50th Sports, L.L.C., 910 N.W.2d 540 (Iowa 2018); Smith v. 

Shagnasty’s, Inc., 668 N.W.2d 67 (Iowa 2004).   

In 2018, the Iowa Legislature deliberately revised and replaced that 

framework.  The statute now provides:  
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Every person who is injured in person or property or means of support 
by an intoxicated person . . . shall have a right of action . . . against any 
licensee or permittee . . . who sold or served any alcoholic beverage 
directly to the intoxicated person, provided that the person was visibly 
intoxicated at the time of sale or service.  
 

Iowa Code § 123.92(1) (2018).  The textual shift is unmistakable.  The Legislature 

removed the subjective, constructive knowledge “knew or should have known” 

standard and replaced it with an objective, observational “visibly intoxicated at the 

time of sale or service” requirement.  This change eliminates liability based on 

hindsight and requires proof tied to contemporaneous, observable manifestations of 

intoxication.   

The District Court did not reject circumstantial evidence outright, but properly 

recognized that, under the statute, only evidence bearing on what was observable at 

the time of sale or service is relevant.  Evidence that merely establishes intoxication, 

without connecting that condition to visibly observable signs at the point of sale or 

service, is insufficient as a matter of law to state a claim under the new statutory 

framework of Iowa Code § 123.92(1).  

The circumstantial evidence offered by Appellants, including Madison’s post-

death BAC, estimate of the volume of alcohol consumed, and expert testimony that 

a person at that BAC “would have” exhibited signs of intoxication, shows, at most, 

that Madison was intoxicated.  As the District Court correctly observed, such 

evidence “is compelling evidence about Madison’s level of intoxication … but it is 
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not sufficient to establish that she was showing any visible indicators of intoxication 

at the time of the sale or service.”  [D0110, Order Granting MSJ, p. 5; 12/2/25].  

The Court’s conclusion is consistent with persuasive authority interpreting 

similar statutory language.  In Reed v. Breton, the Michigan Supreme Court held that 

while circumstantial evidence may be used to prove visible intoxication, it must 

constitute actual evidence of observable manifestations, not merely inferential proof 

based on alcohol levels or drinking patterns.  475 Mich. 531, 542, 718 N.W.2d 770, 

776 (2006).  The court explained that evidence such as BAC or expert extrapolation 

“cannot … alone demonstrate that a person was visibly intoxicated because it does 

not show what behavior, if any, the person actually manifested to a reasonable 

observer.”  Id.  

Appellants’ reliance on general principles that circumstantial evidence may 

be as probative as direct evidence misses the point.  The issue is not admissibility, 

but sufficiency—whether the evidence establishes the specific statutory element of 

visible intoxication at the time of service.  It does not.  Further, Appellants’ policy 

argument, that requiring proof of visible intoxication will make dram shop claims 

more difficult to prove, cannot override the statutory text.  The Legislature made a 

deliberate choice to narrow liability.  Where evidence of observable intoxication 

exists, claims may proceed.  The deficiency here lies in the absence of such evidence. 

II. The District Court Correctly Determined That Franklin County 
Agriculture and Fair Association Was Entitled to Summary 
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Judgment Because There Was No Evidence that Madison 
Boelkes was Visibly Intoxicated at the Time She Was Sold or 
Served Alcohol by Franklin County.  

 
Applying the statutory framework set forth above, Appellants argue that the 

District Court erred in determining that no reasonable trier of fact could conclude 

that Madison was sold or served alcohol by FCAFA while visibly intoxicated.  

Appellants’ theory rests on a single, fatal flaw: there is no evidence from any source 

that Madison was visibly intoxicated at the time of sale or service of alcohol by 

FCAFA to her.  Instead, Appellants rely on speculation and hindsight—precisely the 

type of inference the Iowa Dram Shop Act and other Iowa law forbids.  As the court 

in Godfrey v. State made clear, an inference is not legitimate if it is based on 

“suspicion, speculation, conjecture, surmise, or fallacious reasoning.” 962 N.W.2d 

84, 102 (Iowa 2021). 

As set forth above, the dispositive question under the Iowa Dram Shop Act is 

not whether Madison was intoxicated, but whether she was visibly intoxicated at the 

time of sale or service.  Iowa Code § 123.92(1).  This is a temporal and observational 

standard, not a retrospective or inferential one.  While the evidence relied on by 

Appellants at summary judgment no doubt establishes alcohol consumption by 

Madison throughout the evening of July 14, 2023, the District Court correctly 

determined that Appellants’ evidence failed to establish visible intoxication at the 
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time of sale or service of alcohol by FCAFA, as required by the 2018 amendment to 

Iowa Code 123.92(1).  [D0110, Order Granting MSJ, pp. 4-6; 12/2/25].  

In support of their argument of visible intoxication, Appellants rely on the 

following categories of evidence: (1) Parno’s testimony that Madison was "highly 

intoxicated" and "slurring"; (2) Charlane Janssen’s observations that Madison was 

"giggling" and "leaning on the table"; (3) Madison's post-death BAC of .217; (4) 

estimates of the quantity of alcohol Madison consumed; and (5) expert opinion that 

at a BAC of .217, Madison's intoxication would have been visibly discernible.  

[D0089, Plfs MSJ Resistance Brief, p, 11; 6/27/25].  Even considered collectively, 

this evidence fails to generate a genuine issue of material fact. 

Parno’s testimony is both subjective and legally insufficient to establish 

visible intoxication.  He was drinking with Madison throughout the evening, knew 

her well, and admitted that individuals less familiar with her would have only 

“possibly” perceived her intoxication and that she could “play it off”.  [D0091, Plfs 

MSJ App – PLAPPX 011; 6/27/25].  That concession alone defeats any claim that 

Madison’s condition would have been visibly apparent to FCAFA servers who were 

unfamiliar with her.  Moreover, as the District Court correctly noted, Parno “though 

himself determining that Madison was visibly intoxicated, failed to set out the 

observations leading him to that conclusion or describing any indicators that would 

have demonstrated her intoxication to others.”  [D0110, Order Granting MSJ, p. 5; 
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12/2/25].  His personal assessment, based on his familiarity with Madison, does not 

establish what a reasonable server observed.  Finally, Parno’s testimony was that he 

bought drinks once, then Madison left him and bought the next rounds of beers 

without him.  He therefore could not provide any testimony about her interaction 

with the Franklin County bartenders, which he admits he did not observe.  [D0086, 

MSJ App – FCAFA APP 009; 6/12/25].  Charlane Janssen’s testimony not only fails 

to support Appellants’ claim but affirmatively undermines it.  Although she 

described Madison "giggling" and "leaning on the table," she expressly stated that 

she "could not determine [Madison's] level of intoxication."  [D0091, Plfs MSJ App 

– PLAPPX 032; 6/27/25].  Clearly, if a direct observer was not able to identify 

intoxication, no reasonable juror could conclude that Madison’s intoxication was 

“visible” within the meaning of the statute.  Further, Charlane Janssen was a ticket 

seller, not a bartender, therefore, her observations are not tied to any sale or service 

of alcohol.  See Pangburn v. Rookies, Inc., No. 20-1353, 2021 WL 4890988, *2 fn. 

6 (Iowa Ct. App. Oct. 20, 2021)(“The act now explicitly requires a direct sale and 

service.  Iowa Code § 123.92(1) (2018) (imposing liability on establishments that 

“sold and served any alcoholic beverage directly to the intoxicated person, provided 

that the person was visibly intoxicated at the time of the sale or service”)).  

Critically, there is no testimony from any Franklin County bartender that 

Madison exhibited visible signs of intoxication at the time of service.  The Franklin 
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County bartenders do not recall serving Madison and do not recall any patron 

appearing visibly intoxicated that evening.  [D0086, MSJ App – FCAFA APP 025, 

028-029, 031-032, 035; 6/12/25].  This complete absence of any observational 

evidence is dispositive to the issue herein. 

Appellants’ reliance on Madison’s post-death BAC of .217 and expert 

toxicology opinion also fall short of the standard required to create a genuine issue 

of material fact.  This circumstantial evidence invites the Court to reason backward, 

from intoxication levels after death to visibility at service, but the statute does not 

permit this type of hindsight reconstruction.  As the District Court noted, the statute 

requires contemporaneous, observable indicators at the time of service, none of 

which are present here.  [D0110, Order Granting MSJ, p. 5; 12/2/25].  Courts 

addressing analogous statutory frameworks have rejected precisely the type of 

reasoning Appellants attempt to rely on here.  As one court explained, “proof of a 

high blood alcohol count alone . . . does not establish ‘visible’ intoxication” for two 

reasons.  McGilveary v. Baron, 4 A.D.3d 844, 844, 772 N.Y.S.2d 775, 776 (2004).  

First, allowing BAC alone to establish visible intoxication would undermine the 

Legislature’s intent to require actual observation or notice of a patron’s condition at 

the time of sale.  Id.  Second, “it is well known that the effects of alcohol 

consumption may differ greatly from person to person,” and tolerance is subject to 

wide individual variation.  Id.  
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Those principles apply herein.  A BAC reading obtained after Madison’s 

death may establish that Madison was intoxicated at some point, but it does not 

establish what, if anything, was observable to the Franklin County bartenders at the 

time of a particular transaction with her.  Nor does Plaintiffs’ expert’s generalized 

opinion that a person would have exhibited signs of intoxication at a given BAC 

bridge that gap.  Such testimony necessarily relies on assumptions about how 

intoxication manifests, ignoring the individualized and variable nature of alcohol’s 

effects—precisely the concern identified by the New York court in McGilveary.  

Accordingly, neither Madison’s BAC nor the expert testimony creates a genuine 

issue of material fact as to whether she was visibly intoxicated at the time FCAFA 

sold or served her alcohol. 

Finally, Appellants’ reliance on the quantity of alcohol consumed by Madison 

is futile. An estimate of consumption proves only that Madison drank alcohol, not 

what she looked like while doing so.  There is no evidence tying her alleged level of 

intoxication to any specific transaction or point of service.  Given that Madison made 

multiple separate purchases under the Fair’s two-drink rule, the statute requires proof 

of visible intoxication at each transaction.  Appellants offer none. 

Because Appellants failed to produce any evidence that Madison was visibly 

intoxicated at the time of any sale or service of alcohol, they failed to generate a 



 
 

18 
 

genuine issue of material fact on an essential element of their claim. The District 

Court correctly granted summary judgment, and its decision should be affirmed. 

CONCLUSION 

In sum, the District Court correctly interpreted and applied the “visibly 

intoxicated” standard under Iowa Code § 123.92.  Because Appellants failed to 

produce evidence – direct or circumstantial - that Madison exhibited observable 

signs of intoxication at the time of any sale or service of alcohol, they failed to 

generate a genuine issue of material fact.  The District Court’s ruling should be 

affirmed.  

STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Iowa R. App. P. 6.908(1), counsel for Appellee respectfully 

requests to be heard in oral argument upon submission of this case.   

 
 

/s/ Katie E. Gral     
Michael C. Richards AT0010828 
Katie E. Gral AT0013357 
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Email: mike.richards@dentons.com 
Email: katie.gral@dentons.com  
 
ATTORNEYS FOR DEFENDANT-
APPELLEE FRANKLIN COUNTY 
AGRICULTURE AND FAIR 
ASSOCIATION  

mailto:mike.richards@dentons.com
mailto:katie.gral@dentons.com


 
 

19 
 

CERTIFICATE OF FILING AND SERVICE 

 
 The undersigned hereby certifies that the foregoing Appellees’ Proof Brief on 

April 9, 2026 was electronically filed with the Clerk of the Iowa Supreme Court, by 

using the Iowa Judicial Branch electronic filing system, which will send notice of 

electronic filing to all parties and attorneys of record. 

 
/s/ Katie E. Gral     April 9, 2026     
       Date 

 
 

CERTIFICATE OF COMPLIANCE  

 
This brief complies with the typeface requirements and type-volume 

limitation of Iowa Rules of Appellate Procedure 6.903(1)(g)(1) or (2) and 

6.903(1)(i)(1) or (2) because this brief has been prepared in a proportionally spaced 

typeface using Word 2023 in Times New Roman 14 font and contains 3,098 words, 

excluding the parts of the brief exempted by Iowa R. App. P. 6.903(1)(i)(1).   

 
/s/ Katie E. Gral     April 9, 2026     
       Date 

 

  



 
 

20 
 

ATTORNEY’S COST CERTIFICATE 

 
 I hereby certify that the cost of printing the foregoing Appellee’s Brief was 

the sum of $0.00. 

 
/s/ Katie E. Gral     April 9, 2026     
       Date 
 


	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	STATEMENT OF ISSUES PRESENTED FOR REVIEW
	I. The District Court Correctly Interpreted the 2018 Amendment to Iowa Code Section 123.92 as Requiring Evidence of Observable Indicators of Intoxication at the Time of Sale or Service.

	ROUTING STATEMENT
	STATEMENT OF THE CASE
	STATEMENT OF THE FACTS
	ARGUMENT
	I. The District Court Correctly Interpreted the 2018 Amendment to Iowa Code Section 123.92(1) as Requiring Evidence of Observable Indicators of Intoxication at the Time of Sale and Service.

	CONCLUSION
	STATEMENT REGARDING ORAL ARGUMENT
	CERTIFICATE OF FILING AND SERVICE
	CERTIFICATE OF COMPLIANCE
	ATTORNEY’S COST CERTIFICATE

