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STATEMENT OF ISSUES PRESENTED FOR REVIEW
Whether a successive tortfeasor, in this case a medical provider, is
entitled to have the jury allocate liability to the released initial tortfeasors
where Plaintiff-Appellants are alleging an indivisible injury?
ROUTING STATEMENT
Timothy Gibbons, Chad Boyer, Jared Knowles, and Mason City Clinic,
P.C. [hereinafter Defendant-Appellees] argue that this appeal should be
transferred to the Court of Appeals. No substantial issues of first impression,
fundamental and urgent issues of broad public importance requiring ultimate
determination by the lowa Supreme Court, nor a substantial question of
enunciating or changing legal principles are at play here. lowa R. App. P.
6.1101(2)(c-d, f).
NATURE OF THE CASE
This medical malpractice case arises from a jet-ski accident that
occurred in 2018, where Ellie Shimp’s (“Ellie”) knee was crushed between
two jet skis. After settling with the families of the owners and operator of the
jet-ski, Plaintiff-Appellants filed a medical malpractice action seeking a
further recovery from her medical providers for what Plaintiff-Appellants
claim are exacerbations of the original injuries caused by medical negligence,

namely the failure to diagnose a dissection of Ellie’s left femoral popliteal



artery. Defendant-Appellees moved to confirm the applicability of the
comparative fault statutes, including an allocation of fault by the jury to the
released tortfeasors. Plaintiff-Appellants resisted Defendant-Appellees’
motion, arguing that comparative fault simply does not apply in medical
negligence cases such as this. For the reasons discussed below, Plaintiff-
Appellants’ arguments are mistaken, do not comport with lowa’s comparative
fault statutes, and are inconsistent with lowa public policy. Accordingly, the
District Court’s Order should be affirmed, and the jury must be permitted to
allocate fault to all parties alleged to have caused Plaintiff-Appellants injuries
arising out of the jet ski accident.
STATEMENT OF THE FACTS

On July 6, 2018, Ellie Shimp injured her left lower extremity in a jet
ski accident. D0020, Defs.” Answer { 14 (8/24/2020). An On December 18,
2018, Ellie Shimp, a Minor, by Kerri L. Shimp and Zachary W. Shimp, Her
Parents and next Friends and Kerri L. Shimp and Zachary W. Shimp,
Individually, filed their petition suing the owners and driver of the jet-ski
seeking to recover past and future pain and suffering, mental anguish, past and
future loss of function of mind and body, past lost income and future loss of
earning capacity as well as medical expenses and loss of parental consortium.

D0001 (Cerro Gordo LACV071458), Petition (12/18/2018). On October 16,



2019, the Plaintiff-Appellants settled with these defendants and dismissed
their lawsuit with prejudice. D0020 (Cerro Gordo LACV071458), Dismissal
with Prejudice (11/13/2019).

On June 23, 2020, Ellie Tatum Shimp, Zach Shimp, and Kerri Shimp
filed this lawsuit against the Defendant-Appellees alleging injury to Ellie’s
left lower extremity and seeking the same damages claimed against the
released defendants. DO0001, Petition at Law and Jury Demand at 7
(6/23/2020). Plaintiff-Appellants claim Defendant-Appellees failed to timely
diagnose and treat a popliteal artery injury. Id. at § 32. Plaintiff-Appellants
further allege that because of the delay in diagnosis and treatment, Ellie
suffered a loss of muscle and soft tissue to her left lower extremity. Id. In
their Answers, the Mason City Clinic and the Mercy Defendants both raised
Comparative Fault as a defense and filed motions in the District Court to
confirm its application to this case. The District Court subsequently confirmed
the application in a ruling filed November 9, 2023. D0127, Order on
Defendants’ Motion to Confirm Applicability et al (11/9/23).

ARGUMENT
l. The District Court Correctly Concluded DeMoss v. Hamilton Does
Not Apply to These Facts; Chapter 668 Requires the Factfinder

Assign Proportional Fault in Cases of Third-Party Negligence
Followed By Medical Negligence.



A. Error Preservation.

An 1ssue is preserved if the “court’s ruling indicates that the court
considered the issue and necessarily ruled on it, even if the court’s reasoning
is ‘incomplete or sparse’ the issue has been preserved.” Lamasters v. State,
821 N.W.2d 856, 864 (lowa 2012) (quoting Meier v. Senecaut, 641 N.W.2d
532, 540 (lowa 2002)). Error has been preserved on whether on the question
of the applicability of Chapter 668 by D0095, Resistance to Defs.” Motion to
Confirm Applicability of Comparative Fault Act (4/28/23) and Pls.’
Supplemental Resistance to Joint Motion to Confirm Applicability of
Comparative Fault Act (8/4/23).

B. Standard of Review.

Parties agree: whether a medical provider can use the Comparative
Fault Act to reduce liability for medical malpractice is a legal question that is
reviewed for correction of errors at law. Hagen v. Texaco Ref. & Mktg., Inc.,
526 N.W.2d 531, 534 (lowa 1995).

C. DeMoss Does Not Control Here.

Chapter 668—Iowa’s Comparative Fault statute—is broadly
applicable, and certainly applies to cases of third-party negligence followed
by medical negligence. Chapter 668 applies to “acts or omissions that are in

any measure negligent or reckless toward the person or property of the actor



or others, or that subject a person to strict tort liability.” See lowa Code §
668.1.

Notwithstanding this statutory language, Plaintiff-Appellants argue that
notions of comparative fault do not apply in this case because “[t]he lowa
Supreme Court has routinely dismissed attempts to compare fault, i.e.
apportion negligence, between health care providers sued for malpractice and
others whose actions may have caused the plaintiff to seek medical care in the
first place.” Appellants” Amended Brief at 2 (9/30/24). Plaintiff-Appellants
further claim any conduct prior to the medical care necessitating the need for
care “is not legally significant relative to the alleged negligence of the medical
providers.” Id. For support, they cite DeMoss v. Hamilton, 644 N.W.2d 302
(lowa 2002).

To some extent Plaintiff-Appellants are correct: a medical provider
generally cannot get an allocation of fault based on the plaintiff-patient’s
conduct that necessitated the medical treatment in the first instance. That was
the Supreme Court’s holding in DeMoss. But see Mulhern v. Catholic Health
Initiatives, 799 N.W.2d 104 (lowa 2011) (holding in suicide case that if the
patient is capable of being responsible for his own care, an allocation of fault
is appropriate in a medical malpractice action). However, neither of these

cases apply to the present facts. These cases addressed whether the plaintiff-



patient’s fault can be compared to that of the medical provider. In those
instances, the law is reticent to permit the patient’s fault to be considered
because “[t]hose patients who have negligently injured themselves are
nevertheless entitled to subsequent non-negligent medical treatment and to an
undiminished recovery if such subsequent non-negligent treatment is not
afforded.” Martin v. Reed, 409 S.E.2d 874, 877 (Ga. Ct. App. 1991).

But the law does not afford the same protection to someone other than
the patient when that other person caused or contributed to the injury
necessitating the medical treatment. To the contrary, “[u]lnder lowa law,
tortfeasors are responsible for the natural and foreseeable consequences of
their acts. This Court has repeatedly held that the tortious conduct of others
can be natural and foreseeable in the context of medical negligence which
results after a plaintiff is injured.” Jahn v. Hyundai Motor Co., 773 N.W.2d
550, 559-560 (lowa 2009).

In any event, DeMoss does not apply because Defendant-Appellees are
not seeking an allocation against Ellie, the plaintiff-patient. Rather, they seek
an allocation of fault against the third-party tortfeasors who paid Plaintiff-
Appellants approximately $1.2 million in order to discharge their liability; and

lowa law has long held a tortfeasor liable for any subsequent medical
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malpractice. See Smith v. Conn, 163 N.W.2d 407 (1968). Thus, Plaintiff-
Appellants’ entire opposition is premised on a mistaken approach to the law.

Instead of having the jury allocate a percentage of fault to the settled
parties, as prescribed by section 668.7, Plaintiff-Appellants argue any
judgment against Defendant-Appellees should be “reduced by the court by the
proper credit due from the prior settlement” so as to avoid a “double
recovery.” Appellants’ Amended Brief at 35. There are several flaws in
Plaintiff-Appellants’ position. First, if it is Plaintiff-Appellants’ contention
that the injuries and damages as between the initial jet-ski accident and the
alleged malpractice cannot be compared, because they involve claims that are
distinct from the original tortfeasor’s (Appellants” Amended Brief at 11), then
arguably there would be no need for a set-off or credit against the judgment
at all. If the jury is only determining the fault and damage caused by the
alleged malpractice, there would no need for a reduction since arguably there
is no overlap between the released parties’ culpability and Defendant-
Appellees culpability.

Recognizing the absurd result this would lead to, Plaintiff-Appellants
urge the Court otherwise, i.e., to give a pro tanto (or dollar-for-dollar)
reduction. But the fact that Plaintiff-Appellants urge any reduction at all

shows that even Plaintiff-Appellants recognize the extent to which the
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damages and injuries in this case cannot be so easily separated. Indeed,
Plaintiff-Appellants have alleged the same damages against Defendant-
Appellees as Plaintiff-Appellants alleged in their suit against the released
parties. Plaintiff-Appellants also seek all of their medical expenses in this
case. Yet under Plaintiff-Appellants’ theory, some of the medical care would
only be attributable to the initial accident and not the subsequent treatment to
remedy the alleged malpractice. Nevertheless, Plaintiff-Appellants seek them
all — because Plaintiff-Appellants know there is only a single, indivisible
injury. Itis precisely because of the indivisible nature of Plaintiff-Appellants’
injuries that the jury must be allowed to allocate a percentage of fault to the
released parties rather than Defendant-Appellees simply getting a credit for
the amount the released parties paid.

Second, and perhaps more importantly, Plaintiff-Appellants’ position
is contrary to lowa law. In Thomas v. Solberg, 442 N.W.2d 73, 73 (lowa
1989), the lowa Supreme Court considered — and then rejected — the pro tanto
rule Plaintiff-Appellants now ask this Court to adopt. In Thomas, an accident
victim was injured in a three-car collision. The plaintiff settled with two
defendants for $75,000. The jury assigned 49 percent of the fault to the settling
defendants, 51 percent to the non-settling defendant, and fixed the victim's

damages at $ 108,117.31. The district court entered judgment against the non-
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settling defendant for $55,139.83, consistent with her 51% allocation of fault.
Citing the comparative fault statutes, the non-settling defendant tried to satisfy
this judgment by paying $43,994.28, thus attempting to apply a dollar-for-
dollar credit for the settlement against the total damages. The lowa Supreme
Court held that the language “equitable share of the obligation” referenced in
section 668.7 “is the percentage of fault assigned to the settling defendant by
the trier of fact.” Thomas, 442 N.W.2d at 76 (emphasis added). The court
reached this result even though doing so ultimately overcompensated the
plaintiff for her injuries. 1d. at 78.
Under § 668.7 and Thomas, then, the jury must be permitted to allocate
a percentage of fault to the released parties in this case. That is the only way
to give effect to the lowa Legislature’s use of the phrase “equitable share of
the obligation” in lowa Code 8§ 668.7. It is also the result demanded by fairness
and justice since Defendant-Appellees were not involved in and had no
control over Plaintiff-Appellants settlement with the jet ski owners and
operator. For these reasons, the District Court’s decision should be affirmed.
D. Notably, the Precise Same Damages Were Claimed Against
the Jet-Ski Defendants as Are Now Claimed Against
Defendant-Appellees.

This is a case where a factfinder must assign proportional fault because

the alleged damages are indivisible. The same alleged loss of function is at
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issue. The same economic and noneconomic damages are claimed. For
example, compare the Petition in the present case with the Petition filed
against the jet ski defendants:

Petition against jet ski defendants, paragraph 13:

13. As a direct result of his incident, Plaintiff-Appellant Ellie T.
Shimp was seriously, painfully, and permanently injured; she
sustained injuries and scarring, which injuries are permanent in
nature and duration; she has in the past and will sustain in the
future severe pain, suffering and mental anguish, past and future
loss of function of mind and body, past lost income and future
loss of earning capacity. (D0001 at 3 (Cerro Gordo
LACV071458), Petition (12/18/2018).

Petition in present case, paragraph 34:

34. As a result of the negligence of Defendants, Plaintiff-

Appellant Ellie Tatum Shimp has suffered severe personal

injuries and damages, to-wit: a. Past medical expenses; b. Future

medical expenses; c. Past mental and physical pain and suffering;

d. Future mental and physical pain and suffering; e. Past loss of

full mind and body; f. Future loss of full mind and body; g. Loss

of earnings; h. Loss of future earning capacity. (D0001, Petition

at Law and Jury Demand at 7 (6/23/2020).

While Plaintiff-Appellants assert the damages from the jet ski accident
are different than those asserted here, this is very much in dispute. Even
Plaintiff-Appellants’ experts have asserted that the popliteal injury at issue
was caused by the jet ski accident. In addition, defense experts have offered
causation opinions that the damages of Ms. Shimp were a natural and expected

consequence of the accident and are not due to any negligent care by
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Defendant-Appellees. Mercy’s orthopedic expert—Dr. Matthew Weresh—
described the injury as follows:

This is an extremely rare and unique injury, and for the most part,
the fate and ultimate function of Ellie‘s left leg was determined
at the time that other Jet Ski impacted into their Jet Ski. A large
percentage of these complex injuries, in some studies up to 50%,
which include a tibia fracture and an arterial vascular injury, end
up as amputation. The situations where the leg is salvaged, and
there is no amputation, will frequently end up with some
impairment to that extremity. | do not feel that the residual
impairment to Ellie’s left leg could be blamed, or even made
worse by the care delivered to her from the staff at Mercy
Hospital. To the contrary, I think that the excellent and frequent
neurovascular checks in the postoperative area by Lori Nordman,
and continued by nurse Dolette Flugrad on the floor, immediately
after her postop recovery, were the keys in preventing this case,
from becoming a left lower extremity amputation. Without their
observation and quick response, Ellie would be an amputee at
this point in time. The loss of pulses noted by Ms. Flugrad
following surgery was the first indication of the vascular injury.

Opinion of Matthew Weresh, M.D. Attachment 4, D0115 (8/4/2024).
Plaintiff-Appellants have argued the alternative: that the medical
Defendant-Appellees—and not the jet-ski defendants—caused loss of
function in her left leg. The factfinder must determine the outcome. Pursuant
to Chapter 668, the way for a factfinder to apportion fault is by assigning a
percentage fault to each alleged tortfeasor in a special jury interrogatory. In
analogous cases, lowa courts have consistently held that damages are
inseparable and lowa courts are able to instruct juries about allocation of fault,

even where different standards of care are alleged by plaintiff. In Kathy Pierce
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v. State of lowa, et. al., Johnson County Case No. LACV080467, the plaintiff
suffered from advanced neuroendocrine disease and asserted two separate
negligence claims against different medical providers. First, the plaintiff
alleged negligence related to treatment of the neuroendocrine disease. Second,
the plaintiff alleged negligent treatment of the patient’s elevated ammonia and
potassium levels, which were caused by the advancing neuroendocrine
disease. This is identical to the present case: one claim alleging that a
tortfeasor caused injury, and another claim alleging negligence in the
treatment of that injury.

The Pierce plaintiff resisted consolidation of the two cases, arguing that
the damages were divisible. Like the Plaintiff-Appellants here, the Pierce
plaintiff asserted “there would be two separate standards of care applicable to
two separate defendants relating to two separate timeframes resulting in two
differing [damages] based on each of the fact patterns.” The Pierce plaintiff
further claimed there were “no common questions of fact or law” and argued
“that the fact that someone else may have been negligent in creating the
circumstances that brought [the patient] to the emergency room is irrelevant
to the determination of whether the [hospital] staff properly cared for [the

patient].” Attachment 4, D0115 at 4 (8/4/2024) (Order Granting Motion to
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Consolidate, Kathy Pierce v. State of lowa, et. al., Johnson County Case Nos.
LACV080467, LACV088330).

In granting the motion to consolidate, the Pierce court agreed with the
defendants that there were common questions of law and fact, that the interests
of fairness and justice should prevent plaintiff from obtaining double recovery
against separate defendants in multiple cases, and that plaintiff’s concerns
about confusion of the issues is misplaced, and the court is capable of properly
instructing the jury on the issues. The plaintiff later renewed her arguments in
a subsequent motion to sever, brought before another judge, who also rejected
the plaintiff’s arguments, “particularly where, as Defendants point out, the
parties and the Court can work to craft jury instructions that address the
complex issues of the case.” Attachment 6, D0O115 at 4 (8/4/2024) (Order
Denying Motion to Sever, Kathy Pierce v. State of lowa, et. al., Johnson
County Case No. LACV080467. The analysis of the Motion to Consolidate
(and subsequent Motion to Sever) in the Pierce case is parallel to the analysis
of the applicability of comparative fault. Because the instant Plaintiff-
Appellants allege inseparable injuries and damages, the jury must (and
certainly can) resolve the question of comparative fault. A pro tanto reduction
is improper in light of Chapter 668. See Thomas, 442 N.W.2d at 77 (holding

Chapter 668 replaced pro tanto credit rule with proportionate credit rule).
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The purpose of citing the progress of district court cases is to illustrate
that application of the Comparative Fault laws is workable and not some
Kafkaesque nightmare Plaintiff-Appellants conjure up. Their parade of
horribles is simply not borne out by real-world application of this law.

Il. Defendant-Appellees Are Not Seeking DeMoss’s Overruling.
A. Error Preservation.

It is difficult to perceive how error could have been preserved on this
issue as it is imaginary. The Defendant-Appellees have never suggested
DeMoss should be overruled. Accordingly, Plaintiff-Appellants did not resist
any such nonexistent suggestions. Accordingly, the District Court has ruled
on nothing related to the continued viability of DeMoss. Error preservation
here is questionable at best.

B. Standard of Review.

It is difficult to articulate what a standard of review would be to
something that is unreviewable. The District Court has never ruled on the
continued viability of DeMoss. Accordingly, the Plaintiff-Appellees cannot
here articulate a standard of review as nothing as been decided for an appellate

court to review.
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C. DeMoss Can Be Confined to Its Facts and Easily
Distinguished from Present Facts.

Defendant-Appellees are not addressing Plaintiff-Appellants
voluminous briefing on the why this Court should save DeMoss. Quite simply,
the Defendant-Appellees are not making any such play here, and, therefore,
will not seek to denigrate a case that they believe is still good law, when
applied to fact patterns dissimilar from the present facts (namely, plaintiff’s
own liability vs. third-party tortfeasors.).

CONCLUSION

“In general, the purpose of section 668.3 is to make defendants pay in
proportion to their fault.” Godbersen v. Miller, 439 N.W.2d 206, 208 (lowa
1989). See, also, Kinseth v. Weil-Mclain, 913 N.W.2d 55, 77 (lowa 2018).
This is accomplished through special jury verdict interrogatories requiring the
jury to allocate a percentage of fault to anyone who has settled with the
plaintiff. Here, lowa law requires that the jury allocate fault to the jet ski
owners and operator. Otherwise, the Defendant-Appellees will assuredly be
forced to pay more than their fair share of any fault; and they will do so
without the benefit of contribution. If the released parties are entitled to the
complete protection afforded by lowa code section 668.7, including protection
against contribution claims by the medical defendants, it necessarily follows

that the Defendant-Appellees are entitled to the legislative trade-off: a special
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interrogatory to the jury allocating fault as to all parties against whom
Plaintiff-Appellants had or have a viable claim, including the released jet ski
owners and operator.

Accordingly, for all these reasons Defendant-Appellees respectfully
request that the Court affirm the District Court’s ruling that the Comparative
Fault Act applied to the present facts.

REQUEST FOR ORAL ARGUMENT

Defendant-Appellees request oral argument in the event the same is
granted to the Plaintiff-Appellants, who have not requested oral argument at

present.
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