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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 
 

I. Iowa’s Comparative Fault Act applies in cases alleging medical malpractice 

following an injury caused by a third-party original tortfeasor.  
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ISSUE PRESENTED 

 This lawsuit involves a leg injury Plaintiff Ellie Shimp suffered in a Jet Ski 

collision. Plaintiffs previously filed a separate suit against the Jet Ski operator seeking 

recovery for permanent damages. After obtaining a settlement in that case, Plaintiffs 

pursued the same damages for Ellie’s injuries in a medical malpractice action.   

The Defendant medical providers sought to apply basic principles of Iowa’s 

Comparative Fault Act as applied in Jahn v. Hyundai Motors Co., 773 N.W.2d 550 (Iowa 

2009. 

 Plaintiffs attempt to deviate from these well-established legal principles, arguing 

that the jury in this case cannot consider the comparative fault of the original tortfeasor 

under DeMoss v. Hamilton. 644 N.W.2d 302 (Iowa 2002). But the Court in DeMoss 

focused on the question of whether plaintiff’s own fault justified a comparative fault 

jury instruction. That issue is different than the one presented here: in this case, the 

defendant medical providers seek an instruction comparing their alleged fault with that 

of the Jet Ski tortfeasor whose fault Plaintiff has litigated to achieve a seven-figure 

settlement. The District Court’s order confirming the applicability of the Comparative 

Fault Act should be affirmed.  

 The issue presented in this appeal is: Whether the jury should be instructed 

to compare the fault of an original tortfeasor to medical providers who allegedly 

committed medical malpractice following the original injury that either involves the 

same indivisible injury or “enhanced” injury. 
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ROUTING STATEMENT 
 

Defendant-Appellee Mercy Health Services-Iowa, Corp d/b/a MercyOne North 

Iowa Medical Center and Mercy Medical Center-North Iowa (collectively “Mercy”) 

believes the Iowa Supreme Court should retain this appeal. See Iowa R. App. P. 

6.1101(2). The parties have a significant disagreement regarding the proper scope and 

application of the published Iowa Supreme Court cases Jahn v. Hyundai Motors Co., 773 

N.W.2d 550 (Iowa 2009) and DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa 2002) to 

situations involving the comparative fault of an original tortfeasor to subsequent alleged 

medical malpractice. See Iowa R. App. P. 6.1101(2)(b). This appeal also involves 

changing principles regarding Iowa’s recent adoption of the “scope of liability” analysis 

from the Restatement (Third) of Torts: Liability for Physical and Emotional Harm 

[hereinafter Restatement (Third): Liability]. See Iowa R. App. P. 6.1101(2)(f). The 

Court’s guidance regarding these issues would substantially advance the development 

and clarity of Iowa law. See id.   
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STATEMENT OF THE CASE AND FACTS 

 Plaintiff-Appellant Ellie Shimp suffered a tragic and significant injury to her left 

leg on July 6, 2018, as the result of a Jet Ski collision caused by original tortfeasor Kyle 

Oderding. D0001, Pet. at Law and Jury Demand at ¶ 14 (6/23/2020). Ellie received 

medical treatment and care from the Defendants-Appellees (collectively “Medical 

Provider Defendants”). See generally id.  

 Ellie and her parents, Zach and Kerri Shimp, sued Oderding and the owners of 

the Jet Ski (collectively “Jet Ski Defendants”) under a negligence theory. See D0001 

(LACV071458), Pet. at Law and Jury Demand (12/18/18); see also Attachment to 

D0115, Suppl. Br. in Supp. of Defs.’ Mot. to Confirm Applicability of Comparative 

Fault Act to the Released Persons Pursuant to Iowa Code Section 668.7, Exh. 2 

(8/4/2023) (providing amended petition). In their petition against the Jet Ski 

Defendants, Plaintiffs alleged that:  

As a direct result of [t]his incident, Plaintiff Ellie T. Shimp was seriously, 
painfully, and permanently injured; she sustained injuries and scarring, 
which injuries are permanent in nature and duration; she has in the past 
and will sustain in the future severe pain, suffering and mental anguish, 
past and future loss of function of mind and body, past lost income and 
future loss of earning capacity.  

 
Id. Ellie also sought past and future medical bills. Id.  The Plaintiffs eventually settled 

with the Jet Ski Defendants.  

 About a year after filing their lawsuit against the Jet Ski Defendants, Plaintiffs 

filed this separate suit against Mercy and other medical care providers who provided 
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her care following the Jet Ski collision. See generally D0001. In this case, Plaintiffs allege 

Ellie “was diagnosed with and treated for a left tibial plateau fracture” and, a day later, 

“was diagnosed with a left popliteal artery occlusion and was emergently transferred to 

the Mayo clinic for treatment.” Id. at ¶ 15. The Plaintiffs claim medical negligence 

during Ellie’s care “includ[ing] the failure to timely diagnose and treat Plaintiff Ellie 

Shimp’s left popliteal artery injury and occlusion.” Id. at ¶ 32. Ellie claimed, similar to 

her lawsuit against the Jet Ski Defendants, that she suffered severe injury, disfigurement 

and disability, to her leg. Id. The Plaintiffs asked for past and future medical expenses, 

past and future mental and physical pain and suffering, past and future loss of full mind 

and body, and loss of earnings and future earning capacity. Id. at ¶ 34.  

Mercy filed an answer on July 16, and specifically raised comparative fault as a 

defense. D0015, Answer and Jury Demand at ¶¶ 2–3 (7/16/20) (Defenses section).  

 The Medical Provider Defendants filed a joint motion to confirm the 

applicability of the Comparative Fault Act on April 23, 2020. See generally D0090, Defs.’ 

Joint Mot. to Confirm Applicability of Comparative Fault Act to The Released Persons 

Pursuant to Iowa Code section 668.7 (04/20/23).1 The Medical Provider Defendants 

 
1 Mercy agrees with Plaintiffs that the settlement agreement with the Jet Ski Defendants 
is not specifically in the District Court record. Typically, it is the Appellants’ burden to 
establish error, which would include ensuring that the record is complete prior to 
appeal. See Mumm v. Jennie Edmundson Mem’l Hosp., 924 N.W.2d 512, 520 (Iowa 2019); see 
also Iowa R. App. P. 6.801. However, as conceded by the Plaintiffs, the absence of the 
settlement agreement is immaterial. All parties agree that the settlement agreement 
exists and that a legal conclusion regarding whether the Comparative Fault Act applies 
can be made from this undisputed fact subject to whether the settlement sufficiently 
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first argued that the Plaintiffs previously settled with the Jet Ski Defendants for the 

exact same damages claimed in this case. See id. at ¶ 6. Alternatively, the Medical 

Provider Defendants argued that Ellie suffered an “enhanced injury” for which the 

Comparative Fault Act should apply under principles set forth by Jahn v. Hyundai Motor 

Co., 773 N.W.2d 550 (Iowa 2009). See D0090 at ¶¶ 7–8. 

Plaintiffs resisted, arguing that an original tortfeasor’s conduct could never be 

compared under the Comparative Fault Act, citing DeMoss v. Hamilton, 644 N.W.2d 302 

(Iowa 2002). See generally D0095, Plfs.’ Resistance to Defs.’ Joint Mot. to Confirm 

Applicability of Comparative Fault Act – Hearing Requested (04/28/23). The Plaintiffs 

argued that any potential award against the Medical Provider Defendants would 

properly be reduced by the amount of their settlement, or a pro tanto reduction in that 

amount, rather than comparing the fault of the original tortfeasors to that of the Medical 

Provider Defendants in this case. Id. at ¶ 17.  

The Medical Provider Defendants replied explaining that DeMoss v. Hamilton was 

inapplicable here, as the question of fault in this case addresses allocation of fault to an 

original tortfeasor (and one whom the Plaintiffs also sued) rather than the Plaintiff. 

 

covers the alleged damages. Moreover, the Appellate Court can simply take judicial 
notice of the filings in the Plaintiffs’ lawsuit against the Jet Ski Defendants to complete 
its analysis of this appeal, to the extent this is necessary. See Iowa R. Evid. 5.201; State 
v. Washington, 832 N.W.2d 650, 655 (Iowa 2013) (“Judicial notice may be taken on 
appeal.”); see also Luman v. Luman, No. 17-0223, 2018 WL 1099198 at *1 n.1 (Iowa Ct. 
App. Feb. 21, 2018) (explaining judicial notice can be taken from documents filed with 
the district court).  
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D0099, Reply Br. in Supp. of Defs.’ Mot. to Confirm Applicability of Comparative 

Fault Act to the Released Persons Pursuant to Iowa Code section 668.7 at 6–7 

(05/05/23). The Medical Provider Defendants further trace the Iowa caselaw 

underlying the pinning of Jahn regarding the enhanced injuries and original tortfeasors 

to explain how it was applicable to this case. Id. at 10–16. 

The parties filed extensive supplemental briefing following a hearing in August. 

In particular, Mercy filed supplemental briefing explaining that experts for both sides 

had concluded that the injury was caused by the Jet Ski Defendants, and that Mercy’s 

expert had concluded that “the fate and ultimate function of Ellie’s left leg was 

determined at the time that other Jet Ski impacted into their Jet Ski.” D0115, 

Supplemental Br. in Supp. of Defs.’ Mot. to Confirm Applicability of Comparative Fault 

Act to the Released Persons Pursuant to the Released Persons Pursuant to Iowa Code 

section 668.7 at 3 (08/04/23). Mercy further argued that principles of consolidation 

supported their position that the comparative fault act would be applicable considering 

the similar transaction and occurrence. Id. at 6–8.  

After providing the parties an ample opportunity to present their arguments 

through initial motion practice, a hearing, and supplemental briefing, the District Court 

concluded that the Defendants’ argument was correct. See D0127, Order on Defs.’ Mot. 

to Confirm the Applicability of the Comparative Fault Act to the Released Person 

Pursuant to Iowa Code section 668.7 (11/09/23).  

Plaintiffs subsequently applied for interlocutory review which was granted. 
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ARGUMENT 
 

I. Iowa’s Comparative Fault Act applies in cases alleging medical 
malpractice following an injury caused by a third-party original tortfeasor. 

 
a. Mercy agrees that error has been preserved on this issue. 

 
“It is fundamental doctrine of appellate review that issues ordinarily be raised 

and decided by the district court before we will decide them on appeal.” Meier v. Senecaut, 

641 N.W.2d 532, 537 (Iowa 2002). Mercy generally agrees that error has been preserved 

on whether the Comparative Fault Act is applicable to an original tortfeasor.  

b. The standard of review is for errors at law. 
 

Mercy agrees that the standard of review is for errors at law. See Mulhern v. Cath. 

Health Init., 799 N.W.2d 104, 113 (Iowa 2011) (explaining that whether the comparative 

fault act applies is a matter of statutory interpretation).  

c. The Comparative Fault Act applies as Plaintiffs have not established 
that the injuries are divisible.  

 
Iowa’s Comparative Fault Act provides for the allocation of fault among 

defendants. See Mulhern, 799 N.W.2d at 113. “[T]he legislative intent underlying chapter 

668 . . . is to make defendants pay in proportion to their fault.” Id. (internal citations 

omitted). “Fault” is defined as “one or more acts . . . in any measure negligent or reckless 

toward the person or property of the actor or others . . . .”  Iowa Code § 668.1(1). “In 

a trial of a claim involving the fault of more than one party to the claim . . . the court, 

unless otherwise agreed by all parties, shall instruct the jury on” a) the amount of 

damages, b) and the total percentage of fault. Id. § 668.3(3).  
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Plaintiffs sued and obtained a settlement from the Jet Ski Defendants. It is 

undisputed that the Jet Ski Defendants were negligent toward the Plaintiff and thus at 

“fault” for purposes of Iowa Code section 668.1(1). It is also undisputed that the Jet 

Ski Defendants are a released party pursuant to Iowa Code section 668.2(3).  

The parties have a significant dispute on whether the injuries suffered by Ellie 

for her popliteal artery injury are “indivisible.” An injury is indivisible when “it is not 

reasonably possible to make a division of damage caused by the separate acts of 

negligence.” Treanor v. B.P.E. Leasing, Inc., 158 N.W.2d 4, 6 (Iowa 1968) (quoting Ruud 

v. Grimm, 110 N.W.2d 321, 324 (Iowa 1961)).2 As applied in this case, the question for 

the factfinder will be whether the damages for Ellie’s popliteal artery injury can be 

separated from the Jet Ski collision and the alleged medical malpractice.  

Although Plaintiffs strenuously argue that the injuries suffered by Ellie are 

divisible, this is incorrect. First, the Medical Provider Defendants have shown that the 

Plaintiffs have requested the same permanent damages for Ellie’s popliteal artery injury 

by virtue of the identical petitions. Compare Attachment to D0115, Ex. 2 at ¶¶ 13–14 

(alleging that Ellie suffered, unqualified, permanent injuries to her leg from the Jet Ski 

Defendants’ negligence) with D0001 at ¶¶ 33–34 (alleging that Ellie suffered severe, 

 
2 Plaintiffs’ appellate brief incorrectly cites to section 17 of the Restatement (Third) of 
Torts: Apportionment of Liability (2000) [hereinafter Restatement (Third): 
Apportionment] for their arguments on divisible and indivisible injuries. Rather, their 
quotations appear to be from sections 7 and 26 of the Restatement (Third): 
Apportionment.  
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disfigurement and disability injuries to her leg). Second, the Medical Provider 

Defendants have provided competent expert testimony stating that the Defendant 

medical care was all reasonable and proper and that “the fate and ultimate function of 

Ellie’s left leg was determined at the time that other Jet Ski impacted into their Jet Ski.” 

Attachment to D0115, Ex. 4 (Expert Report from Dr. Weresh) (emphasis added). In 

fact, Plaintiffs provide no expert testimony to the contrary, that the injury was not 

determined at the time of the Jet Ski collision, as part of their resistance papers or 

briefed on appeal that establishes causation.   

Regardless, this dispute on whether the injury is indivisible engenders a fact 

question. That fact question is reserved to the factfinder to make. See Jahn, 773 N.W.2d 

at 560; see also Restatement (Third): Apportionment § 26 (explaining that the factfinder 

must determine whether the injuries are indivisible). And if the factfinder finds that 

there is an indivisible injury, then the Comparative Fault Act is applicable by Plaintiffs’ 

admission. See Jahn, 773 N.W.2d at 560.  

But even if Plaintiffs can establish that the injuries from the Jet Ski collision and 

the subsequent alleged medical malpractice are “divisible,” it is inconsequential. Iowa’s 

Comparative Fault Act still allows the jury to compare the fault of the Jet Ski defendants 

for the “divisible” or “enhanced” injuries suffered by the Plaintiff by virtue of the 

original tortfeasor doctrine.   

d. The Comparative Fault Act requires comparison of fault between the 
original tortfeasor and a subsequent medical provider when a plaintiff 
alleges an “enhanced” injury. 
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Iowa law is well-established that “tortfeasors are responsible for the natural and 

foreseeable consequences of their acts.” Jahn, 773 N.W.2d at 560; see also Thompson v. 

Kaczinski, 774 N.W.2d 829, 838 (Iowa 2009) (adopting the Restatement (Third): 

Liability’s definition regarding scope of liability to be that “an actor’s liability is limited 

to those physical harms that result from the risks that made the actor’s conduct 

tortious.”). One of the most common invocations of this rule is “that the tortious 

conduct of others can be natural and foreseeable in the context of medical negligence 

which results after a plaintiff is injured”, commonly known as the original tortfeasor 

rule.3 Jahn, 773 N.W.2d at 560; see also Collins v. City of Council Bluffs, 32 Iowa 324, 329 

(1871) (providing the original tortfeasor rule’s first application in Iowa). The 

Restatement (Second) of Torts explains that if the original tortfeasor negligently causes 

injuries that require medical treatment, “he should also recognize this as a risk involved 

in the other’s forced submission to such services, and having put the other in a position 

to require them.” Restatement (Second) of Torts § 457 cmt. b (1965) The Restatement 

(Third) of Torts continues to recognize this rule, explaining that “if the rule were 

different for negligently enhanced injury, defendants would have a strong incentive 

 
3 The original tortfeasor rule does not apply if the “treatment . . .  is extraordinary or 
the harm is outside the risks incident to medical treatment.” Weems v. Hy-Vee Food Stores, 
526 N.W.2d 571, 574 (Iowa Ct. App. 1994). This exception has oftentimes been argued 
as a superseding cause. See id.  
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regularly to claim that enhanced harm was due to medical malpractice.” Restatement 

(Third): Liability § 35 cmt. b.  

The question, then, is whether an original tortfeasor’s fault should be compared 

to a subsequent medical providers’ fault in an alleged medical malpractice claim, i.e. 

“enhanced injury” under Iowa Code section 668.3(2). The answer is undoubtedly yes 

under Iowa precedent.  

1. Mercy’s argument aligns with this Court’s precedent regarding “enhanced” injuries.  
 
The Court applied the Comparative Fault Act for “enhanced injuries” in Jahn v. 

Hyundai Motor Co., 773 N.W.2d 550 (Iowa 2009). In Jahn, a driver, Burke, hit a plaintiff, 

Jahn, whose airbag subsequently failed to deploy. Id. at 552. The plaintiff settled with 

the driver and then sued the manufacturer of the airbag, Hyundai. Id. The question 

presented on appeal was “whether Burke’s fault may be compared by the jury when 

evaluating Jahn’s products liability claim against Hyundai.” Id.  

The Court noted that under Reed v. Chrysler Corp., 494 N.W.2d 224 (Iowa 1992) 

overruled by Jahn, 773 N.W.2d at 560, the plaintiff’s and driver’s intoxication in a car 

accident was inadmissible for the enhanced injury case and thus that comparative fault 

principles did not apply. Jahn, 773 N.W.2d at 559. The Jahn Court reversed Reed on two 

grounds. First, the Court identified the fundamental principle that “tortfeasors are 

responsible for the natural and foreseeable consequences of their acts.” Id. at 559–60. 

Based on this fundamental principle, the Court explained that “it is hard to see” that an 

original tortfeasor should not be liable for “a product defect in an automobile.” Id. at 
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560. The Court also noted that “whether fault should be apportioned in enhanced injury 

cases is no longer solely a question of common law development”, as the broad 

definition of “fault” in the Comparative Fault Act in section 668.1(1) and Iowa Code 

section 668.3(3) provided for the Act’s application to enhanced injury cases. Id. 

Consequently, Jahn establishes that a co-defendant’s comparative fault must be assessed 

in an enhanced injury case irrespective of whether the injuries are divisible or indivisible. 

Id.   

The United States District Court for the Northern District of Iowa applied Jahn’s 

holding to a medical malpractice case in Lee v. Small. 829 F.Supp.2d 728 (N.D. Iowa 

2011). In Lee, the plaintiff asserted negligence claims against two defendants involved 

in an automobile collision. Id. at 736. The plaintiff sought to exclude evidence and 

argument that his collision injuries “were caused or worsened by his medical providers 

and, consequently, his medical providers’ negligence was a superseding cause of most 

of his injuries.” Id. at 746. Defendants argued that certain medical consequences (a 

staphylococcus infection) after the collision were not foreseeable, and that comparative 

fault may apply. Id. at 747.   

The court in Lee excluded the evidence on both superseding cause and 

comparative fault grounds. Id. at 747–51. While the court declined to provide an 

instruction on comparative fault because there was no applicable party under Iowa 

Code section 668.2, he acknowledged that “the Iowa Supreme Court likely would apply 
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comparative fault principles” to this fact pattern. Id. at 750. The court provided the 

following rationale: 

In Jahn, the Iowa Supreme Court reiterated, “We have repeatedly held that 
the tortious conduct of others can be natural and foreseeable in the 
context of medical negligence which results after a plaintiff is injured.” 
Jahn, 773 N.W.2d at 560 (citing Casey, 323 N.W.2d at 197; Smith v. Conn, 
163 N.W.2d 407, 410 (Iowa 1968), and opining, “It is hard to see how a 
different approach should apply to a case involving a product defect in an 
automobile.”). The court held, however, that its rule that “comparative 
fault concepts of Iowa Code chapter 668 do not apply in enhanced injury 
cases” should be overruled and that the comparative fault and joint and 
several liability provisions of the Comparative Fault Act should apply to 
parties liable for divisible and indivisible injuries. Thus, it appears likely that 
the comparative fault concepts of the Comparative Fault Act would also apply to the 
issue of whether or not a physician’s or hospital’s malpractice or negligence increased a 
plaintiff’s injuries from conduct of an original tortfeasor.  
 

Id. at n.8 (emphasis added). Thus, it follows from Jahn and Lee that in cases where there 

is an enhanced injury, the jury should be instructed to compare the fault of the original 

tortfeasor and the subsequent medical provider.   

Notably, several states have explained that the original tortfeasor and the 

subsequent medical providers are effectively “joint tortfeasors” for the “enhanced 

injury” despite the successive nature of the injuries. See, e.g., Republic Silver State Disposal 

v. Cash, 478 P.3d 362, 365 (Nev. 2020) (“[B]oth the original tortfeasor and the physicians 

are liable for the injuries caused by malpractice and are ‘joint tortfeasors in this regard.’ 

” (internal citations omitted)); Shadden v. Valley View Hosp., 915 P.2d 364, 368 (Okla. 

1996) (“[T]he physician and original wrongdoer caused a ‘single’ injury, and were, 
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therefore, jointly liable to the victim. This is so even though the physician can be said 

to be a successive tortfeasor, rather than a joint or concurrent one.”).  

More generally, states have held that the original tortfeasor’s fault can be assessed 

in comparative fault schemes. Henry v. Sup. Ct., 160 Cal. App. 4th 440, 445 (Cal. Ct. 

App. 2008) (“The Henrys, if they were negligent, are solely responsible for the initial 

injury; liability for the indivisible enhanced or aggravated injury, however, is properly 

apportioned between the Henrys and the Kaiser physicians in accordance with the rules 

of comparative fault . . . .”); Cramer v. Slater, 204 P.3d 508, 515 (Id. 2009) (“Idaho has 

adopted comparative fault, the Restatement (Second) of Torts § 457 operates as a 

general foreseeability rule for any subsequent medical negligence and does not impute 

liability from all subsequent negligent acts onto the original negligent actor. Any liability 

that is the result of subsequent medical negligence may be reduced by the percentage 

of fault attributable to each party.”); Dumas v. State, 828 So.2d 530, 537 (La. 2002) (“The 

fault of both the State and the allegedly negligent healthcare providers should be 

determined . . . .”). 

Plaintiffs attempt to limit Jahn to crashworthiness cases and argue that its holding 

should not apply to professional negligence. Appellants Amended Br. at pgs. 33–34 

[hereinafter Plfs.’ Br.]. The argument is unavailing. Jahn, very clearly, compared its facts 

to the scope of liability an original tortfeasor has for subsequent medical malpractice, 

stating “it is hard to see how a different approach should apply to a case involving a 

product defect in an automobile.” 773 N.W.2d at 560. Jahn further quoted an Alaska 
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Supreme Court case which identified that “it is just as foreseeable to an original 

tortfeasor that equipment in a car may act negligently in treating the plaintiff’s injuries.” 

Id. (quoting General Motors Corp. v. Farnsworth, 965 P.2d 1209, 1218 (Alaska 1998)). 

Essentially, the basis for Jahn’s ultimate holding comes by an analogy from the original 

tortfeasor rule. Plaintiffs’ argument suggesting that a basis of Jahn’s holding does not fit 

in the comparative fault regime is illogical. See, e.g., Lee, 829 F.Supp.2d at 747–51.  

Plaintiffs argue that because medical malpractice cases involve professional 

negligence and not general negligence, the claim should always be considered 

“divisible.” Plfs.’ Br. at pg. 25. But Iowa’s Comparative Fault Act broadly defines “fault” 

to include “one or more acts or omissions that are in any measure negligent.” See Iowa 

Code § 668.1(1); see also State v. Ross, 941 N.W.2d 341, 347 (Iowa 2020) (explaining that 

the legislature is entitled to act as its own lexicographer). The Act’s definition of “fault” 

is broad enough to include the negligence of an original tortfeasor and subsequent 

medical malpractice. See Waterloo Sav. Bank v. Austin, 494 N.W.2d 715, 717 (Iowa 1993) 

(explaining that fault is broadly defined); see also Asher v. OB-Gyn Specialists, P.C., 846 

N.W.2d 492, 498 (Iowa 2014) overruled on other grounds by Alcala v. Marriott Intern. Inc., 880 

N.W.2d 699 (Iowa 2016) (“Although sometimes labeled ‘medical malpractice’ actions, 

a claim that a professional has failed to meet the applicable standard of care is essentially 

a negligence cause of action.”). “While an exception to the application of comparative 

fault principles for [the original tortfeasor rule] might be supported on policy grounds, 

the legislature has not provided for such an exception.” Jahn, 773 N.W.2d at 560.  
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2. Plaintiffs’ interpretation is contrary to contribution law under Iowa Code section 668.5. 
 
Plaintiffs’ interpretation would also greatly hinder the Iowa Comparative Fault 

Act, particularly as applied to contribution issues. Under Iowa’s Comparative Fault Act, 

“A right of contribution exists between or among two or more persons who are liable 

upon the same indivisible claim for the same injury, death, or harm, whether or not 

judgment has been recovered against all of them.” Iowa Code § 668.5(1). If this section 

is applicable, then “the basis for contribution is each person’s equitable share of the 

obligations, including the share of fault of a claimant, as determined in accordance with 

section 668.3.” Id.  

Iowa Courts “have construed section 668.5(1) to require the party seeking 

contribution to have ‘common liability’ with the contributor.” Estate of Ryan v. Heritage 

Trails Assocs, Inc., 745 N.W.2d 724, 730 (Iowa 2008). “Common liability exists when the 

injured party has a legally cognizable remedy against both the party seeking contribution 

and the party from whom contribution is sought.” McDonald v. Delhi Savings Bank, 440 

N.W.2d 839, 841 (Iowa 1989). Notably, “[c]ommon liability exists  . . . even though 

their liability may rest on different grounds.” Chicago Cent. & Pacific R. Co. v. Union Pacific 

R. Co., 558 N.W.2d 711, 716 (Iowa 1997) (quoting Federated Mut. Implement & Hardware 

Ins. Co. v. Dunkelberger, 172 N.W.2d 137, 142 (Iowa 1969)).  

Based on Iowa precedent, “common liability” existed. Cf. Jones v. Glenwood Golf 

Corp., 956 N.W.2d 138, 145 (Iowa 2021) (explaining the settlement, to the extent it 

covered the alleged injuries, extinguished a contribution claim under Iowa Code section 
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668.7). As the injured party, Ellie, had the option to pursue causes of action against 

both the Medical Provider Defendants and the Jet Ski Defendants for the same injury: 

a devastating and permanent leg injury. Ellie had a direct cause of action against the 

Medical Provider Defendants for alleged medical malpractice (though they deny any 

negligence). And no one disputes Ellie could have plausibly pled that the Jet Ski 

Defendants were liable under the original tortfeasor rule. See Ichelson v. Wolfe Clinic, P.C., 

576 N.W.2d 308, 310 (Iowa 1998). Other courts agree with Mercy’s assessment that 

“common liability” exists under their comparative fault regimes to justify a comparative 

fault instruction. See, e.g., Shadden, 915 P.2d at 369 (Okla. 1996) (applying comparative 

fault statute “because a common liability would exist among the original tortfeasor 

driver and Valley View [the medical provider]”); Carmichael v. Beller, 914 P.2d 1051, 1055 

(Okla. 1996) (same).  

Without citing or acknowledging any of the above, binding Iowa caselaw, 

Plaintiffs argue section 668.5(1) cannot apply that because the Medical Provider 

Defendants and the Jet Ski Defendants are not “joint tortfeasors,” but are “successive 

tortfeasors.” See Plfs. Br. at pgs. 24–25. But Iowa law does not require that the 

Defendants need be “joint tortfeasors” for section 668.5(1) to be applicable. Chicago 

Cent. & Pacific R. Co., 558 N.W.2d at 715 (“Contribution rests on common liability, not 

on joint negligence or joint tort.” (internal citation omitted)); see generally Jeffrey A. 

Stone, The Law of Contribution and Tort-Based Indemnity in Iowa, 55 Drake L. Rev. 113, 133 

(2006) (“Whether the parties are joint tortfeasors is not relevant to determining whether 
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the parties share common liability.”). All that matters under Iowa law is whether 

“common liability” exists for purposes of Section 668.5(1), which no party disputed. 

And it would simply not make sense that comparative fault does not apply when it is 

clear under Iowa law that the Medical Provider Defendants and the Jet Ski Defendants 

have a contribution claim against each other for whatever enhanced injury exists.4  

To conclude, Iowa caselaw and sister state caselaw supports the notion that the 

jury should be instructed on the issue of comparative fault, even in cases of “enhanced” 

injury under the rationale of the original tortfeasor doctrine. As such, the proportionate 

credit rule applies rather than the pro tanto rule. See Thomas v. Solberg, 442 N.W.2d 73, 

77 (Iowa 1989). The proportionate credit rule requires that “the plaintiff’s recovery 

against nonsettling defendants is reduced by the percentage of fault allocated to settling 

defendants.” Id. at 76–77. Application of the proportionate credit rule as applied in the 

original tortfeasor context is well illuminated by section 35 of the Restatement (Third): 

Liability.  

e. Restatement (Third): Liability section 35 supports Mercy’s position.  
 

 
4 Although Iowa law does not require Plaintiffs to bring a joint lawsuit against both the 
Medical Provider Defendants and the Jet Ski Defendants, it certainly would be 
beneficial for fundamental fairness and judicial efficiency. See Hyde v. Buckalew, 393 
N.W.2d 800, 804 (Iowa 1986) (“[T]he modern and enlightened trend is to combine in 
one action for all trial all claims and action involving several persons in a single 
incident.”); see also Selchert v. State, 420 N.W.2d 816, 821 (Iowa 1988) (explaining the 
intersection of the Comparative Fault Act and the indispensable party rule).   
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 Iowa Appellate Courts often refer to the Restatement for guidance on legal 

questions. See generally Barker v. Capotosto, 875 N.W.2d 157, 166 (Iowa 2016) (“We often 

look to the Restatements for guidance.”). Of relevance to this appeal is the Restatement 

(Third): Liability, from which the Iowa Appellate Courts have adopted the “scope of 

liability” or its proximate cause analysis from. Thompson, 774 N.W.2d at 839 (“We find 

the drafters’ clarification of scope of liability sound and are persuaded by their 

explanation of the advantages of applying the risk standard as articulated in the 

Restatement (Third), and, accordingly adopt it.”). The scope of liability formulation in 

the Restatement Third: Liability applies to medical malpractice cases. Asher, 846 N.W.2d 

at 498 (“Nothing in the Restatement (Third) suggests its approach to factual causation 

and scope of liability does not apply to a claim of medical negligence.”). Plaintiffs’ 

appellate briefing wholly ignores the Restatement (Third): Liability, as well as its 

comments, and illustrations. The Restatement (Third): Liability completely undermines 

Plaintiffs’ appeal position.  

Section 35 of the Restatement (Third): Liability restates the original tortfeasor 

rule: 

An actor whose tortious conduct is a factual cause of harm to another is 
subject to liability for any enhanced harm the other suffers due to the 
efforts of third persons to render aid reasonably required by the other’s 
injury so long as the enhanced harm arises from a risk that inheres in the 
effort render aid.  
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Comment a of this section “reiterates [the Restatement Second § 4575], which retains 

virtually unanimous acceptance, and expands it to cover other tortious conduct.” Id. 

cmt. a. Comment a also explains that “negligence in medical treatment of a tortiously 

caused injury is the most common invocation of the rule.” Id. cmt. a. Notably, the 

primary illustration in this section illustrates the common invocation: 

Harriet, a diabetic, required special orthopedic shoes. Walter, the 
podiatrist who fitted Harriet for her shoes, did so negligently. The 
improperly fitted shoes caused blistering on Harriet's feet. Harriet saw 
Yael, her physician, about the blistering, but Yael decided nothing need 
be done. Because of her diabetic condition, Harriet developed gangrene 
and had to have her leg amputated. Harriet sued Walter for negligence, 
seeking to recover damages for her amputation. Walter contends that if 
Yael had not been negligent in failing to take prompt action to treat 
Harriet's blistering, she would not have lost her leg. Whether Yael's 
treatment was negligent or not, Harriet's amputation is within the scope 
of Walter's liability for his negligence in fitting Harriet for special shoes. 
 

Id. cmt. a illus. 1; see also Johnson v. Humboldt Cty., 913 N.W.2d 256, 263 (Iowa 2018) 

(utilizing Restatement illustrations for its holding). Under this illustration, the blistering 

is the factual cause of harm from the original tortfeasor while the amputation is the 

enhanced harm from the subsequent medical provider.  

Comment d of Section 35 is of particular applicability to the question presented 

in this appeal. Comment d contains an extensive discussion on how the original 

 
5 The Restatement Second states “If the negligent actor is liable for another's bodily 
injury, he is also subject to liability for any additional bodily harm resulting from normal 
efforts of third persons in rendering aid which the other's injury reasonably requires, 
irrespective of whether such acts are done in a proper or a negligent manner.” 
Restatement (Second) of Torts § 457 (1965).   
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tortfeasor rule has been impacted by statutory adoption of comparative responsibility 

and modifications to joint and several liability. Restatement (Third): Liability § 35 cmt. 

d. Comment d expressly states that “the rule in this Section does not narrow the scope 

of liability of a tortfeasor; indeed it does quite the opposite, by declaring that subsequent 

negligence of one rendering assistance to an injured person is not a superseding cause 

of any enhanced harm, thereby including such harm within the initial tortfeasor’s scope of liability.” 

Id. (emphasis added). “Indeed, the advent of comparative contribution, a derivative of 

comparative responsibility, permits a more refined apportionment of liability between the initial 

tortfeasor and a subsequent tortious actor who is a cause of enhanced harm.” Id. 

(emphasis added). “When two or more defendants are liable for the enhanced harm 

suffered by a plaintiff . . . and the governing law imposes several liability, each of the 

defendants is held liable for the amount of damages reflecting the harm discounted by 

the comparative share of responsibility assigned by the factfinder to that defendant.” 

Id.  

Comment d provides another illustration showing how an enhanced injury in the 

medical malpractice context is subject to a comparative fault instruction:  

Same facts as Illustration 1, except Harriet sues both Walter and Yael. The 
jury finds Walter liable for Harriet's blistering and Walter and Yael liable 
for Harriet's amputation. The jury awards $300,000 in damages to Harriet 
for her amputation and finds that Walter is 10 percent and Yael is 90 
percent comparatively responsible for the amputation. In a jurisdiction in 
which several liability is the applicable rule, the judgment against Walter 
would be $30,000 for the amputation and $270,000 against Yael. Walter 
would also be liable for all the damages awarded for Harriet's blistering. 
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Id. § 35 cmt. d illus. 4.  

The illustration fits well within the confines of the facts of this case. In this case, 

the factual cause of harm is the injury to the left popliteal artery from the negligent jet 

ski collusion by Kyle, which replaces the blistering from the negligent shoe fitting by 

Walter. The enhanced harm, what Plaintiffs allege as the further injury requiring 

emergency transport to Mayo from the alleged delayed diagnosis by Mercy, replaces the 

amputation from the inaction by Yael.  

Same facts as Illustration 1, except Ellie sues6 both Kyle and Mercy. The 
jury finds Kyle liable for her left popliteal artery injury and Walter and 
Yael liable for Ellie’s further injury to her leg requiring emergency 
transport to Mayo. The jury awards $300,000 in damages to Ellie for 
further injury to her leg requiring emergency transport of Mayo and finds 
that Kyle is 10 percent and Mercy is 90 percent comparatively responsible 
for the further injury to her leg requiring emergency transport to Mayo. In 
a jurisdiction in which several liability is the applicable rule, the judgment 
against Kyle would be $30,000 for the further injury to her leg requiring 
emergency transport to Mayo and $270,000 against Mercy. Kyle would 
also be liable for all the damages awarded for Ellie's left popliteal artery 
injury. 

 
It is evident from the illustration that 1) comparative fault applies to “enhanced 

harm” in medical malpractice contexts, contrary to what Plaintiffs suggest, and 2) the 

application of comparative fault principles do not require that the enhanced harm occur 

simultaneously, contrary to what Plaintiffs suggest.  

 
6 While Ellie is not suing Kyle in this action, no party disputes that Kyle would qualify 
as a released party pursuant to Iowa Code section 668.2(3) for purpose of this appeal.  
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Several states have adopted and applied the Restatement Third: Liability section 

35 in similar cases. For example, the Arizona Supreme Court adopted the Third 

Restatement’s rationale in Cramer v. Starr. 375 P.3d 69 (Ariz. 2016). In Starr, “a car driven 

by Courtney Cramer rear-ended a vehicle in which Tammy Munguia was a passenger” 

leading to injuries in Munguia’s back in November 2010. Id. at 71. “Approximately eight 

months after the accident, John Ehteshami, M.D., examined Munguia and 

recommended spinal surgery to relieve her back pain. In September 2011, Dr. 

Ehteshami performed that operation, which did not cure Munguia’s symptoms and 

might have exacerbated her condition.” Id.  

Munguia filed a personal injury action against Cramer. Id. An independent 

medical examiner concluded that Munguia’s spinal injuries were not from the car 

accident but rather from a spinal fusion surgery. Id. Armed with this information, 

Cramer filed a notice naming Dr. Ehteshami as nonparty at fault to invoke Arizona’s 

Uniform Contribution Among Tortfeasors Act. Id. Much like in this case, Munguia 

resisted on the grounds that the enhanced injury principle was one of causation; not a 

question of comparative fault. Id. at 72; see also Plfs.’ Br. at pg. 25 (arguing that the 

enhanced injury principle is a causation defense).  

The Arizona Supreme Court rejected Munguia’s argument, citing to Section 35 

of the Restatement (Third): Liability, particularly its analysis in comment d explain that 

“several-only liability statutes like UCATA does not require or imply any change to the” 

original tortfeasor rule. Starr, 375 P.3d at 75. The original tortfeasor rule “provides 
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guidelines only regarding when a defendant may be subject to liability for future, 

enhanced harm that stems from the original negligent conduct.” Id. at 76. “But the 

Third Restatement makes clear that the [original tortfeasor rule] yields to a state’s law 

governing the apportionment of fault (and consequently, damages) based on the 

factfinder’s determination of each potential tortfeasor’s comparative share of 

responsibility.” Id. The Arizona Supreme Court concluded that “These fault-related 

issues, including causation, generally are questions of fact for a jury to resolve.” See id. 

(emphasis added). 

The Tennessee Supreme Court in Banks v. Elks Club Pride of Tennessee 1102, 301 

S.W.3d 214 (Tenn. 2010) reached a similar result. In this case, Banks attended a social 

event at Elks Lodge where a seat collapsed causing injuries to Banks’ back. Id. at 216. 

The medical provider, Dr. Boyce, mistakenly conducted surgery on the wrong vertebrae 

in response to her fall requiring a second surgery. Id. Banks suffered further injury, a 

staphylococcus infection, at a nursing home while recovering from the second surgery. 

Id. Banks sued both Elks Lodge and Dr. Boyce for her injuries. Id. Elks Lodge and Dr. 

Boyce attempted to assert a comparative fault defense against the nursing home, which 

the district court denied. Id. at 217.  

The Tennessee Supreme Court explained that it was an error to deny the 

defendants’ request for a comparative fault defense. The Court explained that the 

advent of comparative fault “did not alter the common-law rules for determining when 

tortfeasors are liable for the harm they cause.” Id. at 221. Citing the Restatement Third: 
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Liability section 35, the Court identified that application of the comparative fault 

provided a different and easier method for apportioning liability. Id. at 224.  

 The tenets of the Restatement (Third): Liability clearly establish that any 

“enhanced harm” suffered by the Plaintiffs are subject to comparative fault principles. 

Consistent with Iowa’s recent adoption of the Restatement (Third)’s interpretation of 

regarding scope of liability, the Iowa Appellate Court should adopt section 35 of the 

Restatement (Third) and apply its principles to this case.  

f. DeMoss v. Hamilton is inapplicable to this fact pattern and can be 
easily reconciled with the original tortfeasor rule.  

 
Plaintiffs heavily, and almost exclusively, rely on DeMoss v. Hamilton. 644 N.W.2d 

302 (Iowa 2002). In DeMoss, the parties struggled with the question of whether a 

patient’s conduct seeking medical treatment should be considered under the 

comparative fault scheme. Id. at 305–06. The Iowa Supreme Court explained that “a 

patient who suffers a self-inflicted injury is entitled to non-medical treatment.” Id. at 

305. Therefore, a medical provider cannot compare the fault of the patient that 

occasioned the medical malpractice in the first place, although it may compare a 

patient’s fault after the alleged medical malpractice occurred. Id.; cf. Mulhern, 799 N.W.2d 

at 106 (determining comparative fault principles applied to a situation where plaintiff 

who committed suicide following discharge from a mental healthcare provider for 

suicidal ideations).  
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DeMoss did not hold that an original tortfeasor’s fault could not be compared in 

assessing subsequent medical malpractice. DeMoss did not even mention the original 

tortfeasor rule. Plaintiffs claim that DeMoss bars the comparison of fault between the 

original tortfeasor and the medical provider for the “enhanced injury” is incorrect.  

In fact, DeMoss’s holding can be easily reconciled with the original tortfeasor 

doctrine. The rationale from DeMoss arises from the Eggshell Plaintiff rule: “patients 

who have negligently injured themselves are nevertheless entitled to subsequent 

nonnegligent medical treatment.” Martin v. Reed, 409 S.E.2d 874, 877 (Ga. Ct. App. 

1991) (emphasis added). But the original tortfeasor rule is designed for the benefit of 

the plaintiff, to reduce the “administrative costs of litigant the collateral issue of medical 

malpractice every time a defendant might claim such enhanced injury.” Restatement 

(Third): Liability § 35 cmt. b.  

The Tennessee Supreme Court reconciled these dueling issues in Banks. The 

Tennessee Supreme Court noted that it previously “declined to extend comparative 

fault to patients who sue their physicians for negligence because doing so would prevent 

any recovery for injured patients who were found to be more than fifty percent at fault.” 

Banks, 301 S.W.3d at 226 (citing Mercer v. Vanderbilt University, Inc., 134 S.W.3d 121 

(Tenn. 2004)). Despite similar arguments that the principle espoused in Mercer (and thus 

DeMoss) prevented application of comparative fault between defendants, the Tennessee 

Supreme Court rejected this argument on two grounds. First, the application of 

comparative fault between the medical providers and the original tortfeasor for the 
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enhanced injury “will simply enable the trier of fact to apportion the fault between the 

defendants whose conduct caused or contributed to the plaintiff’s injuries.” Banks, 301 

S.W.3d at 226. Second, “holding that original tortfeasors will not be liable for the 

enhanced injuries caused by efforts of physicians or other healthcare providers . . . 

would be contrary to the basic tenets of Tennessee tort law, more than one century of 

Tennessee common-law precedents, and the general principles of liability reflected in 

the Restatement of Torts.” Id. The same analysis applies to this case.  

Plaintiffs further dedicate an entire argument section of their brief to the 

argument that DeMoss was correctly decided and should not be overturned. Again, 

Plaintiffs’ claim that DeMoss should receive benefit of venerable stare decisis principles 

for a proposition, that the original tortfeasor’s fault in a subsequent medical malpractice 

clam is not subject to the comparative fault act, is simply not factually and legally 

supported in that opinion.7 Cf. In re Rude’s Estate, 10 N.W.2d 536, 539 (Iowa 1943) 

(explaining that dicta is not entitled to stare decisis). The Appellate Court should reject 

the Plaintiffs’ attempt at appellate posturing.  

But even if the Court somehow concludes from DeMoss that its holding 

establishes that the original tortfeasor’s fault cannot be compared against the medical 

providers in a subsequent medical malpractice case, the Court should overrule that 

 
7 Arguably, it is Plaintiffs that seek to abandon well-established precedent of Iowa tort 
law, and significantly deviate from the Restatement (Third): Liability. See Banks, 301 
S.W.3d at 226.  



 

39 
4906-0413-3122, v. 1 

portion of the opinion. “The principles of stare decisis and legislative acquiescence in 

combination ‘are not absolute’ and we may overrule prior decisions ‘when error is 

manifest including error in the interpretation of statutory enactments.’ ” Myers v. City of 

Cedar Falls, 8 N.W.3d 171, 181 (Iowa 2024) (quoting Bd. of Water Works Trs. v. Sac Cty. 

Bd. of Supervisors, 890 N.W.2d 50, 61 (Iowa 2017)). The Iowa Supreme Court did as much 

in Jahn when it overruled a seventeen-year-old case, Reed, in determining whether 

comparative fault could be applied to an enhanced injury in order to align Iowa with 

“the Restatement (Third), the evolving caselaw from other jurisdictions, and our duty 

to interpret Iowa Code chapter 668 in accordance with the legislative intent revealed by 

its language.” 773 N.W.2d at 560. Each of those factors exists in this case under 

Restatement (Third): Liability section 35 (which post-dates DeMoss), several out-of-state 

jurisdictions supporting application of comparative fault to an original tortfeasor for 

the subsequent medical malpractice, and the plain text of Iowa’s Comparative Fault Act.  

II. Mercy joins any applicable arguments raised by co-defendants Mason 
City Clinic, Gibbons, Boyer, and Knowles.  
 

CONCLUSION 
 
 Iowa’s Comparative Fault Act was enacted to ensure that all parties pay their 

fair share of damages. It is highly debatable whether there is a divisible injury in this 

fact pattern that the jury can separate in this matter. Regardless, the Comparative Fault 

Act does not abandon the original tortfeasor doctrine, nor does it prevent the 

assessment and allocation of fault between the original tortfeasor and the medical 



 

40 
4906-0413-3122, v. 1 

provider for an alleged enhanced injury. Mercy’s interpretation finds support by several 

Iowa cases, Section 35 of the Restatement (Third): Liability, and multiple sister states. 

The District Court’s ruling should be affirmed and the case remanded for further 

proceedings.  
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