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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. Whether the deputy lawfully searched Noll incident to
arrest.

II. Whether the pat down of Noll unreasonably prolonged the
stop.




ROUTING STATEMENT

The State agrees transfer to the Court of Appeals is appropriate.
Appellant’s Br. at 7; lowa R. App. P. 6.1101(3).

NATURE OF THE CASE

Richard Eugene Noll appeals the district court’s denial of his motion
to suppress evidence on remand from the Iowa Court of Appeals. Following
a bench trial on the minutes of testimony, the court found Noll guilty of
count I, possession of a controlled substance (third offense), a class “D”
felony in violation of Iowa Code section 124.401(5), and not guilty of count
II, operating a motor vehicle while intoxicated (second offense), an
aggravated misdemeanor in violation of sections 321.2(1)(a) and (c).
D0049, Order Setting Hearing at 1—2 (07/10/2023). It imposed, but
suspended, a term of incarceration not to exceed five years, placed Noll on
probation for two years, and ordered he pay a $1,025 fine. Do061, Order of
Dispo. at 1 (11/09/2023); D0062, Order of Dispo. at 1 (11/09/23).

STATEMENT OF THE FACTS

Around 11:20 p.m. on May 3, 2022, a Muscatine County sheriff’s
deputy observed a pickup truck driving along the center line of the
roadway. D0070, Mot. to Suppress Tr. at 6:2—25, 21:12—23:6 (11/17/2022).
The truck was traveling ten miles per hour under the speed limit and

weaving within its lane. D0070 at 7:1—5; D0o087, State’s Exh. 1, DVD of
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Officer Dashcam at 00:00—02:15 (04/11/2024). Its rear license plate was
also not properly illuminated. Doo70 at 7:9—10. The factory lights were not
functioning; instead, “a loose wire with an open light bulb [] was seated on
the bumper in the center of the license plate.” Doo70 at 7:13—17; Do087
(Exh. 1) at 02:15—02:20. The bulb “obstructed the county portion of the
registration plate as well as the two center characters” and was so bright
that it obscured the plate. Do070 at 7:17—23. The deputy was not able to
read the characters on the plate until the truck “slowed to make the turn”
and he was “nearly on the rear bumper.” Do070 at 7:9—13.

The deputy initiated a traffic stop after the truck turned left into a
long gravel driveway on a property owned by Julie Moore. Do070 at 8:24—
9:3; Do087 (Exh. 1) at 02:00—02:15. He made contact with the driver, Noll.
Do0070 at 8:2—10:13; D0087, State’s Exh. 2, DVD of Officer Bodycam at
00:15—00:25 (04/11/2024). He explained that he stopped Noll for the
license plate violation and on suspicion that Noll was impaired. Doo70 at
8:2—-10:13 (explaining reasons for stop at suppression hearing); Doo87
(Exh. 2) at 00:25—-01:05 (explaining reasons for stop to Noll). In his
experience, the minor lane violation, the weaving within the lane, the late
hour, and the traveling ten miles per hour under the speed limit can all

signal impaired driving. Doo70 at 8:2—23.



Upon initial contact, the deputy smelled an odor of marijuana coming
from the vehicle. Do070 at 10:8-13; Do087 (Exh. 2) at 01:35—02:00. The
deputy also noticed Noll had an open container of alcohol in the front cup
holder. Do087 (Exh. 2) at 01:20—01:35, 03:50—04:00. Noll denied drinking
alcohol and disagreed the truck smelled like marijuana, instead suggesting
that the deputy “was probably smelling cow manure.” Doo70 at 10:7-13;
Do0087 (Exh. 2) at 01:20—2:00, 03:50—04:00. The deputy conducted a
driving status check, which revealed that Noll was required to have an
ignition interlock device in the vehicle. Do070 at 10:15—22; see Do087
(Exh. 2) at 02:00—03:10. Noll did not have one in the truck. Doo70 at
10:15—22.

The deputy asked Noll to step out of the truck. Doo70 at 10:23-11:2;
Do0087 (Exh. 2) at 04:05—04:55. Noll complied and asked the deputy, “why,
what’s wrong?” Do070 at 10:23—11:2; Do087 (Exh. 2) at 04:05-04:55. The
deputy explained that he already told him he smelled marijuana. Do087
(Exh. 2) at 04:20-05:00. He patted Noll down and instructed him to stay
put while he searched the truck. Doo70 at 10:23-11:9; Do087 (Exh. 2) at
04:40—05:50. Noll again complained that he “does not smoke marijuana”
or “touch marijuana” and accused the deputy of lying about smelling

marijuana. Doo87 (Exh. 2) at 04:30—05:50. The search of the truck did not



reveal further contraband, although the deputy did smell marijuana
throughout. Do070 at 10:23—11:2. The deputy searched Noll and
discovered methamphetamine in the pocket of Noll’s jeans. Doo70 at 11:2—
8; Do087 (Exh. 2) at 13:15—17:15. The deputy then informed Noll that he
was under arrest. Do070 at 11:2—9; Do087 (Exh. 2) at 17:45—-18:35; see
D0095, Second Supp. Order Denying Mot. to Suppress at 2 (12/18/2024).
“While [the deputy] was searching [Noll’s] person placing him under arrest
[Noll] made several utterances and mutters under his breath that [the
deputy] could not understand for the most part.” Doo70 at 11:10—13. He
was fidgety throughout the entire encounter and shifted in tone between
verbally combative, compliant, and apologetic. Do070 at 9:22-10:3, 11:5—
8, 11:10—13, 11:20—23; D0087 (Exh. 2) at 00:20-02:00, 03:15—-05:50,
13:20—-19:35. Noll “remained showing signs of impairment” and “continued
muttering to himself” “all the way to the jail.” Do070 at 11:10—23.

ARGUMENT
I. The deputy lawfully searched Noll incident to arrest.
Preservation of Error

The State does not contest error preservation. See State v. Noll, No.
23-1853, 2024 WL 4370603, at *3—*4 (Iowa Ct. App. Oct. 2, 2024) (“Under
our case law, Noll preserved error on [the search of his person] issue by

filing the motion to expand and informing the court it had failed to resolve
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his claim.”). Noll, however, argues the State waived reliance on the search
incident to arrest exception by failing to raise it below. Appellant’s Br. at
13—14.

Indeed, the search-incident-to-arrest doctrine was not advanced by
the State in the district court. See Noll, No. 23-1853, 2024 WL 4370603, at
*3. But that does not make it a “legally unavailable” ground to affirm on
appeal. Appellant’s Br. at 14; see State v. Janes, No. 22-0748, 2023 WL
4104113, at *4 (Iowa Ct. App. June 21, 2023). This Court may affirm a
suppression ruling on any ground that appears in the record, even if it was
not urged below. See Janes, No. 22-0748, 2023 WL 4104113, at *4; State v.
Boll, No. 19-0487, 2020 WL 4200838, at *2, n.2 (Iowa Ct. App. July 22,
2020) (finding the State did not waive a suppression argument when raised
for the first time on appeal); State v. Rave, No. 09-0415, 2009 WL
3381520, at *2—3 (Iowa Ct. App. Oct. 21, 2009) (“[T]he court’s ruling on the
motion to suppress was an evidentiary ruling” so the appellate court “may
affirm on any ground appearing in the record”).

Here, Noll moved to suppress the methamphetamine, citing several
constitutional violations including the search of his person. Doo17, Mot. to
Suppress at 15—17 (07/15/2022); D0o030, Def. Post Hearing Brief at 5—-6

(12/01/22). Following an evidentiary hearing, the court denied his motion.
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Do0031, Order Denying Mot. to Suppress (12/05/2022). Noll twice
requested the court expand its ruling to include the search of his person but
the subsequent rulings “never addressed the full search of [his]person.”
Noll, No. 23-1853, 2024 WL 4370603, at *3; Do032, Mot. for Expanded
Ruling (12/06/2022); D0033, Supp. Order on Mot. to Dismiss
(12/14/2022); D0034, Second Mot. for Expanded Ruling (12/15/2022);
Do0035, Second Supp. Order (12/16/2022). On appeal, the court of appeals
determined it “lack[ed] a ruling or the necessary fact-findings to evaluate
the lawfulness of the search of Noll’s person leading to the discovery of
methamphetamine” so it “reverse[d] and remand[ed] to the district court
with directions to promptly decide that issue by written ruling[.]” Noll, No.
23-1853, 2024 WL 4370603, at *4. It added that “[t]he ruling must include
analysis of whether the search of Noll’s person was lawful as a search
incident to arrest.” Id.

On remand, the district court considered the search-incident-to-
arrest doctrine and made relevant fact and credibility findings based on the
record already developed by the parties. D0095 at 1—4. Because the search
incident to arrest issue is developed and appropriate for resolution, this
Court should address the suppression ruling on the merits and, as

discussed below, find the search of Noll’s person was a valid search incident
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to arrest. See Boll, No. 19-0487, 2020 WL 4200838, at *2 n.2, *4; see also
Janes, No. 22-0748, 2023 WL 4104113, at *4, n.7.

Standard of Review

This Court “review[s] claims challenging the denial of a motion to
suppress evidence on constitutional grounds de novo.” State v. Stevens,
970 N.W.2d 598, 601 (Iowa 2022). It “look[s] to the entire record and
make[s] an independent evaluation of the totality of the circumstances.”
State v. McClain, 20 N.W.3d 488, 494 (Iowa 2025) (citations omitted)
(quotations marks omitted). In doing so, it “give[s] deference to the district
court’s fact findings due to its opportunity to assess the credibility of the
witnesses, but [it is] not bound by those findings.” Id.

Merits

“[W]arrentless searches of a person by a police officer are per se
unreasonable, and therefore unconstitutional, unless the search falls under
one of the ‘few carefully drawn exceptions’: ‘consent, plain view, probable
cause coupled with exigent circumstances, searches incident to arrest, and

b

those based on the emergency aid exception.”” Stevens, 970 N.W.2d at 602
(citations omitted). “In determining whether an exception to the warrant
requirement applies, we assess the officers’ conduct using an objective

standard. Therefore, the officers’ subjective motivations for conducting the
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search are irrelevant.” State v. Scullark, -- N.W.3d --, No. 23-1218, 2025
WL 1717213, at *3 (Iowa June 20, 2025); State v. Hofmann, 537 N.W.2d
767, 770 (Iowa 1995) (“So long as the officer is legally permitted and
objectively authorized to do so, an arrest is constitutional.”).

Iowa Code section 804.7(1)(c) allows a peace officer to make an arrest
without a warrant “[w]here the peace officer has reasonable ground for
believing that an indictable public offense has been committed and has
reasonable ground for believing that the person to be arrested has
committed it.” Iowa Code § 804.7(1)(c). “[R]easonable ground for belief”
here means probable cause. State v. Harris, 490 N.W.2d 561, 563 (Iowa
1992). “If there is probable cause to arrest a person, then a search of the
person arrested and the area within the person’s immediate control is

lawful.” State v. Freeman, 705 N.W.2d 293, 298 (Iowa 2005).! “[T]he

1 Jowa courts “generally interpret article I, section 8 of the Iowa
Constitution to track with the Fourth Amendment of the United States
Constitution.” State v. Cox, No. 23-1811, 2024 WL 3887240, at *3 n.2 (Iowa
Ct. App. Aug. 21, 2024) (citations omitted). Although Noll suggests a
different (and narrower) result under the Iowa Constitution’s search and
seizure provisions than its federal constitutional counterpart, State v.
Scullark teaches otherwise, at least for type of search at issue here—
searches of one’s person incident to arrest. Scullark, No. 23-1218, 2025 WL
1717213, at *5—*6 (“Gant did not modify the rule pertaining to searches of
the arrestee’s person and the items immediately associated with him.
Robinson still governs these searches. . . . Like Gant, Gaskins did not
change the standard for searches of the arrestee’s person incident to
arrest.”); see Appellant’s Br. at 23—24. This Court should “apply the general

13



greater power to arrest necessarily includes the lesser power to search.”
Scullark, No. 23-1218, 2025 WL 1717213, at *4 (citations omitted)
(quotation marks omitted). “Even though a search incident to arrest
typically occurs after an arrest, ‘the timing of the formal arrest is not fatal to
the search.” The search can precede a ‘formal arrest if it is substantially
contemporaneous with it, provided probable cause for the arrest existed at

29

the time of the search.” Stevens, 970 N.W.2d at 604 (citations omitted)
(emphasis in original); State v. Canas, 597 N.W.2d 488, 492 (Iowa 1999)
(noting “[a] search incident to an arrest must be substantially
contemporaneous with the arrest”), abrogated on other grounds by State v.
Turner, 630 N.W.2d 601, 606 n.2 (Iowa 2001).

Probable cause means “the totality of the circumstances as viewed by
a reasonable and prudent person would lead that person to believe that a
crime has been or is being committed and that the arrestee committed or is
committing it.” State v. Bumpus, 459 N.W.2d 619, 624 (Iowa 1990);

Stevens, 970 N.W.2d at 604. “The standard for finding probable cause is

not subject to a precise definition because whether it exists depends on the

standards as outlined by the United States Supreme Court for addressing a
search and seizure challenge under the Iowa Constitution.” Cox, No. 23-
1811, 2024 WL 3887240, at *3 n.2 (citations omitted).
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specific facts of each case.” Stevens, 970 N.W.2d at 604. “In assessing
probable cause to make a warrantless arrest, the grounds for the reasonable
‘belief of guilt must be particularized with respect to the person to be
searched or seized.”” Id. at 605. “To sustain a finding of probable cause, the
facts must rise above mere suspicion but need not be strong enough to
sustain a guilty conviction.” Harris, 490 N.W.2d at 563.

Here, the deputy had probable cause to stop Noll for the license plate
violation, but he also had reasonable suspicion to stop Noll for operating
while intoxicated based on his traveling well below the speed limit, crossing
the center line, and weaving within his lane at 11:20 p.m. Do070 at 8:2—
10:13; Do087 (Exh. 1) at 00:00—02:15; see State v. Mclver, 858 N.W.2d
699, 702—03 (Iowa 2015); Noll, No. 23-1853, 2024 WL 4370603, at *2, n.3
(finding “the initiation of the traffic stop was supported by not only
reasonable suspicion but even probable cause” for a minor traffic violation,
display of plates under section 321.37, and therefore declining to consider
“Noll’s alleged impairment as [an] additional justification[]” for the stop).
That reasonable suspicion ripened into probable cause when the deputy
immediately smelled the odor of marijuana coming from Noll’s truck upon
making contact. D0070 at 10:8—13; Do087 (Exh. 2) at 01:35—02:00; see

State v. Watts, 801 N.W.2d 845, 854 (Iowa 2011) (“[A] trained officer’s
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detection of a sufficiently distinctive odor, by itself or when accompanied by
other facts, may establish probable cause.”). The odor of marijuana, taken
together with the deputy’s earlier observations of Noll’s driving, established
probable cause to arrest Noll for operating while intoxicated and possession
of a controlled substance. See Watts, 801 N.W.2d at 854; see Do087 (Exh.
1) at 00:00—02:15; see also D0070 at 4:7-6:1, 8:2—23, 9:22-10:13, 13:21—
14:2, 26:6—27:9, 31:23—32:1.

Noll complains that the search of his person was an invalid search
incident to arrest because the search preceded his arrest and it failed to
meet the underlying justifications for such searches. Appellant’s Br. at 18—
24. His complaints are not grounds to disturb the district court’s
suppression ruling.

The search may precede the formal arrest so long as probable cause
existed for the arrest at the time of the search. Stevens, 970 N.W.2d at 604
(citations omitted). Although the deputy “did not inform Noll he was under
arrest until after the narcotics were found on his person,” probable cause
existed for the arrest at the time of the search and the arrest was
substantially contemporaneous with the search. Doo9gs at 2, 3; Doo70 at
8:2—10:13; D0070 at 11:10—23 (explaining that “[w]hile [he] was searching

[Noll’s] person placing him under arrest . . . ”); Doo87 (Exh. 1) at 00:00-
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02:15; see Scullark, No. 23-1218, 2025 WL 1717213, at *8 (explaining search
was contemporaneous with arrest where “officers searched the fanny pack
while still at the scene and within minutes of Scullark’s arrest”). And “[i]t is
well-settled that a search incident to an arrest requires no additional
justification.” See, e.g., State v. Peterson, 515 N.W.2d 23, 24 (Iowa 1994);
see also Scullark, No. 23-1218, 2025 WL 1717213, at *8 (“The fanny pack
was an extension of his person, much like his pockets, the search of which
requires no additional justification beyond lawful arrest.”).

Noll also takes issue with the district court’s findings, claiming they
are “detached from the record.” Appellant’s Br. at 1518, 24—26. He
contends the record “contains no evidence of intoxication, no corroborated
evidence of marijuana or its metabolites, and no testimony establishing that
the open container had recently held alcohol.” Appellant’s Br. at 18. These
arguments are not grounds to disturb the district court’s suppression
ruling, either.

The district court made the following factual findings:

On May 3, 2022, at about 11:21pm, Deputy Walker of
the Muscatine Sherrif’'s department was on routine
patrol. He observed Defendant Noll driving his
pickup on a two-lane blacktop road. Deputy Walker
observed that Noll’s pickup had an obscured license
and he was driving erratically. The Deputy stopped

Noll and questioned him briefly. Noll was the
pickup’s sole occupant. The deputy observed an open

17



container of alcohol in the vehicle within Noll’s
reach. The Deputy also smelled marijuana emanating
from the pickup. During the verbal exchange while he
was in the driver’s seat, Nol[l] was sometimes calm
responsive and sometimes erratic and hostile.
Although occasionally verbally combative, Noll did
comply with the officer’s commands after some
additional encouragement. He was not physically
combative.

After this initial investigation and because the
Deputy observed an open beer can in the passenger
compartment and smelled marijuana emanating
from the truck, Noll was directed to exit. He was not
placed in restraints or cuffs at that time.

At 11:27pm, Noll consented to a search of the vehicle.
No drugs were found. At 11:35pm, the investigating
officer searched Noll’s person without a warrant.
Noll was wearing jeans and a tee shirt covered by a
one-piece zip-up coverall. Nothing of evidentiary
interest was found in the coveralls and Nol[l] was
directed to remove them. A search of his jeans
disclosed illicit narcotics on Noll’s person.

The officer did not inform Noll he was under arrest
until after the narcotics were found on his person.
After the narcotics were discovered, Noll was placed
in cuffs and transported to the Muscatine County jail.
Noll was charged with Possession of a Controlled
Substance, 3rd offense in violation of 124.401(5),
Operating While Intoxicated, 2nd offence, in
violation of 321J.2(2)b and Violation of Probation in
violation of 908.11. Noll moves to suppress the
results of the search of his person due to the
warrantless nature of that search.

Do0095 at 1—2. It also made the following credibility findings:

[Tlhe Court FINDS the arresting officer to be
credible. He is a trained and certified peace officer

18



and graduate of the Iowa law enforcement academy.
He had no reason to be untruthful in his statements.
His statements were supported by his body worn
camera as well as the dash camera of his squad car.

Doo095 at 4.
These findings are supported by the record and are entitled to
deference. The deputy explained he “completed the Iowa Law Enforcement

2 <«

Academy and the department field training program,” “attended a six week
K9 dual purpose handler’s course,” and “completed the Sherriff’s Office
field training program.” Do070 at 4:25—5:9. Over his five years of
experience between the Muscatine County Sheriff’s Office and Muscatine
Police Department he became familiar with individuals impaired by alcohol
and drugs. D0070 at 4:25—6:1. He also explained that his training and
experience as a peace officer allowed him to distinguish the smell of
marijuana from other smells, like manure, and explained residual odor in a
vehicle in response to questioning on how the smell of marijuana could be
present in a vehicle even if no marijuana is ultimately found. Doo70 at
10:8-13, 32:2—15. In his experience, the minor lane violation, the weaving
within the lane, the late hour, and the traveling ten miles per hour under
the speed limit, can all signal impaired driving. Doo70 at 8:2—23; Do087

(State’s Exh. 1) at 00:00—02:15; Do087 (Exh. 2) at 00:00—00:20. This is

sufficient evidence to permit the district court to conclude the deputy knew

19



how to recognize the distinctive odor of marijuana and signs of impaired
drivers, and to credit his testimony as true. See State v. McMullen, 940
N.W.2d 456, 461 (Iowa Ct. App. 2019). Noll offers no persuasive argument
for this Court to reject the district court’s credibility findings.

Even if this Court were to decline to defer to the district court on the
testimony concerning the smell of marijuana, the deputy had probable
cause to arrest Noll for another reason. Iowa Code section 321.284
prohibits a “driver of a motor vehicle upon a public street or highway” from
possessing “in the passenger area” an unsealed container of alcohol. Noll
had an open container of alcohol in the front cup holder. Doo87 (Exh. 2) at
01:24—01:35. Iowa law permits an arrest for this offense. See Iowa Code
§8 804.7(1)(a), (b). Noll’s complaints about whether the beer can was empty
or not do not move the probable-cause-to-arrest needle. Appellant’s Br. at
18; see State v. Tyler, 830 N.W.2d 288, 293 (Iowa 2013) (“Probable cause
is not the same standard as beyond a reasonable doubt.”).

II. The pat down of Noll did not unreasonably prolong the stop.
Preservation of Error

The State does not contest error preservation. Doo17 at 16; Do031;

Do0032; Do033 at 3; Lamasters v. State, 821 N.W.2d 856, 864 (Iowa 2012).
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Standard of Review

This Court “review[s] claims challenging the denial of a motion to
suppress evidence on constitutional grounds de novo.” Stevens, 970
N.W.2d at 601. It “look[s] to the entire record and make[s] an independent

<

evaluation of the totality of the circumstances,” “giv[ing] deference to the
district court’s fact findings” although not bound by them. McClain, 20
N.W.3d at 494.

Merits

Again, the deputy had probable cause to stop Noll for the license plate
violation, but he also had reasonable suspicion to stop Noll for operating
while intoxicated. “There is no time limit on traffic stops.” State v. Arrieta,
998 N.W.2d 617, 622 (Iowa 2023). “For instance, when complications arise
while carrying out the original purposes of the stop, law enforcement may
reasonably detain a driver for a longer duration than when a stop is strictly
routine.” Id. at 622—23. “We do not ask law enforcement to ignore evidence
they can see, hear, or smell because it [may be] unrelated to the specific
reason for the traffic stop.” State v. Brown, No. 22-0023, 2023 WL
8803450, at *2 (Iowa Ct. App. Dec. 20, 2023) (citations omitted).

The deputy suspected Noll was impaired, and that suspicion turned

into probable cause upon initial contact because of the smell of marijuana
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and the open container. See Brown, No. 22-0023, 2023 WL 8803450, at
*2: see also Cox, No. 23-1811, 2024 WL 3887240, at *3 (“[IInformation the
officer obtained immediately after making contact with Cox justified
continued investigation.”); State v. Thompson, No. 22-2015, 2024 WL
1295615, at *5 (Iowa Ct. App. Mar. 27, 2024) (noting probable cause to
search “would of course be above the mere reasonable suspicion required to
continue the seizure beyond the initial purpose of the stop.”). So the deputy
asked Noll to step out of the truck and patted him down before searching
his truck and, ultimately, his person. Doo70 at 10:23—11:8; Do087 (Exh. 2)
at 04:05—-05:50, 13:15—17:15. These searches did not prolong the stop
beyond what was reasonably necessary to complete the mission of the stop.
See State v. Salcedo, 935 N.W.2d 572, 578—81 (Iowa 2019); In re Pardee,
872 N.W.2d 384, 395—97 (Iowa 2015).

CONCLUSION

This Court should affirm because the district court correctly denied

Noll’s motion to suppress.
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REQUEST FOR NONORAL SUBMISSION

The State requests that this case be submitted without oral argument.
While Noll requests oral argument (Appellant’s Br. at 32), the State believes

the issues do not require further elaboration at oral argument.

Respectfully submitted,

BRENNA BIRD
Attorney General of Iowa
"m_.‘ .
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OLIVIA D. BROOKS
Assistant Attorney General
Hoover State Office Bldg., 2nd Fl.
Des Moines, Iowa 50319

(515) 281-5976
Olivia.Brooks@ag.iowa.gov
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