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QUESTION PRESENTED FOR REVIEW

L. Is Defendant Lynae D. McMillan Dickey Tesdall a borrower entitled to
notice and an opportunity to cure the default on the underlying debt prior
to foreclosure of her mortgage pursuant to the terms of her mortgage and
Iowa foreclosure law?
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STATEMENT SUPPORTING FURTHER REVIEW

Under Iowa R. App. P. 6.1103, there are several bases for further review that
are applicable in this case. To begin, under lowa R. App. P. 6.1103(1)(b)(2), further
review is merited if “[t]he court of appeals has decided a substantial question of
constitutional law or an important question of law that has not been, but should be,
settled by the supreme court.” Here, the Court of Appeals has decided “...an
important question of law...” regarding homeowner rights in mortgage foreclosure
cases. The Iowa Court of Appeals decision denied fundamental property rights to
mortgagors who have not signed the notes secured by their mortgages. Under the
Iowa Court of Appeals decision, any mortgagor who has not also signed the
secured note would no longer be considered a “borrower on a deed of trust or
mortgage on a homestead,” although the mortgagor is explicitly named as a
borrower in the mortgage. Furthermore, such mortgagors would be denied all rights
and opportunities to cure defaults on loans secured by their homesteads, even when
the mortgage that waived the mortgagor’s homestead rights explicitly gives the
mortgagor the right to cure the default.

Second, under Iowa R. App. P. 6.1103(1)(b)(3), further review is merited if
“[t]he court of appeals has decided a case where there is an important question of
changing legal principles.” The Iowa Court of Appeals has found that homeowners

who sign mortgages without accepting personal liability on the underlying debt



lack rights as borrowers on the mortgage, despite the explicit terms of their
mortgages providing that the homeowners are borrowers on the mortgage with
substantial contractual rights. By displacing the previous “plain meaning” that
“borrowers on the mortgage” meant those who signed the mortgage as borrowers
and adding the requirement that all “borrowers on the mortgage” must also have
accepted personal liability on the note in order to be afforded statutory rights, the
Iowa Court of Appeals has substantially limited the statutory rights of all lowa
homeowners who have pledged their homes as “borrowers on the mortgage” to
secure notes which they did not sign. Effectively, the lowa Court of Appeal’s
decision has resulted in a significant change to homestead rights in the state of
Iowa.

Finally, under Iowa R. App. P. 6.1103(1)(b)(4), further review is merited if
“[t]he case presents an issue of broad public importance that the supreme court
should ultimately determine.” The present case raises questions related to
homestead rights and home mortgages in the state of lowa. All lowa mortgagors
who have not signed the secured notes have had their rights negatively affected by
the ruling of the lowa Court of Appeals. Homestead rights are very important
property rights that lowa has long protected. The lowa Supreme Court should

ultimately determine whether lowa mortgagors may rely on the plain language of



their mortgages describing them as borrowers to be entitled to the protections
afforded by a notice of right to cure any default.
BRIEF
Lynae Tesdall signed a mortgage to buy her home in 2019. D0019, Mortgage.
Her home purchase mortgage explicitly named Ms. Tesdall as a “Borrower.”
D0019, Mortgage, Definitions, § B, p. 2. The mortgage, which is a Fannie
Mae/Freddie Mac form used routinely by lenders, provided that she as a borrower
would have a right to cure most defaults that might lead to foreclosure of the
mortgage. D0019, Mortgage, 4 19 and 21, p. 13 and 15. At the time of her
mortgage signing, lowa Code § 654.2D also provided that “a borrower on a deed of
trust or mortgage on a homestead” was entitled to an opportunity to cure most
defaults that would lead to foreclosure of the mortgage. lowa Code § 654.2D.
However, the lowa Court Appeals has now found that Ms. Tesdall lacks not only a
statutory right to cure the default as a mortgage borrower but also the contractual
right to cure the default. The result endangers countless lowans who have assumed
that they have the rights of “a borrower on a deed of trust or mortgage on a
homestead” based on the agreement of the parties that they were in fact borrowers
as explicitly designated in the mortgage itself.
L. DEFENDANT LYNAE D. MCMILLAN DICKEY TESDALL IS A
BORROWER ENTITLED TO NOTICE AND AN OPPORTUNITY

TO CURE THE DEFAULT ON THE UNDERLYING DEBT PRIOR
TO FORECLOSURE OF HER MORTGAGE PURSUANT TO THE
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TERMS OF HER MORTGAGE AND IOWA FORECLOSURE
LAW.

A.  Ms. Tesdall is a Borrower Under the Plain Meaning of that
Term in the Mortgage and the Foreclosure Statutes.

The mortgage being foreclosed in this case represents the agreement of the
parties, and the parties are both bound by the parties’ written mortgage contract.
The mortgage being foreclosed provides specifically that the “Borrower” is “Lynae
D. McMillen Dickey Tesdall” and that “Borrower 1s the mortgagor under this
security interest.” D0019, Mortgage, Definition, § B, p. 2. There is no dispute that
Ms. Tesdall is both the borrower and the mortgagor pursuant to the terms of the
mortgage being foreclosed in this case. The mortgage further provides that the
borrower is entitled to notice and an opportunity to cure the default. D0019,
Mortgage, § 19 and 22, p. 13 and 15.

The plain language of the parties’ contract provides that Ms. Tesdall is a
borrower on the mortgage. “[W]here the language of a contract is clear there is no
room for construction.” Frenzel v. Frenzel, 260 Iowa 1076, 1078, 152 N.W.2d 157,
159 (Iowa 1967). Here, the mortgage states clearly that Ms. Tesdall is a borrower.
“Ambiguity may be said to appear when, after the application of pertinent rules of
interpretation to the face of the instrument, a genuine uncertainty results as to
which one of two or more meanings is the proper one. Hubbard v. Marsh, 241 lowa

163, 165, 40 N.W.2d 488, 490; Pedersen v. Bring, 254 lowa 288, 294, 117 N.W.2d
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509, 513. By ‘interpretation of language’ we determine what ideas that language
induces in other persons. 3 Corbin on Contracts, s 534.” Morris Plan Leasing Co.
v. Bingham Feed & Grain Co., 259 lowa 404, 415, 143 N.W.2d 404, 412 (1966). In
the present case, the plain language of the statute induces one to believe that Ms.
Tesdall is a borrower on the mortgage as clearly stated in the mortgage. To the
extent that there is ambiguity in the mortgage, the lowa Supreme Court has “often
held ambiguities appearing in written contracts are to be construed against the
author of the instrument. Freese v. Town of Alburnett, 255 lowa 1264, 1269, 125
N.W.2d 790, 793; Huntsman v. Eldon Miller, Inc., 251 lowa 478, 481, 101 N.W.2d
531, 533; Wenthe v. Hospital Service, Inc., 251 lowa 765, 768, 100 N.W.2d 903,
905. See also 17A C.J.S. Contracts s 324, 17 Am.Jur.2d Contracts, section 275.”
Mod. Heat & Power Co. v. Paul, 261 lowa 1319, 1323, 158 N.W.2d §, 10 (1968).
When interpreting statutes, lowa courts “determine legislative intent from
the words chosen by the legislature, not what it should or might have said.” Auen v.
Alcoholic Beverages Div., lowa Dept. of Com., 679 N.W.2d 586, 590 (Iowa 2004).
Courts “give words used by the legislature their ordinary and common meaning by
considering, among other things, the context in which they are used” when the law
lacks a statutory definition. State v. Tarbox, 739 N.W.2d 850, 853 (Iowa 2007).
Courts cannot “extend, enlarge, or otherwise change the meaning of a statute.” /d.

“When the statute’s language is plain and its meaning is clear, [lowa courts] look
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no further.” Est. of Ryan v. Heritage Trails Assocs., Inc., 745 N.W.2d 724, 730
(Iowa 2008).

In the present case, lowa’s mortgage foreclosure statute provides rights of
notice and an opportunity to cure the default to any “borrower on a mortgage.”
D0019, Mortgage, q 19 and 22, p. 13 and 15. Iowa’s foreclosure statute specifically
provides a right to cure to “a borrower on a deed of trust or mortgage on a
homestead. lowa Code § 654.2D. In the present case, no one disputes that Ms.
Tesdall is a borrower as that term is used in the mortgage that is being foreclosed.
D0019, Mortgage, Definition, § B, p. 2. The mortgage also provides such a
borrower with the right to notice and an opportunity to cure any default prior to
foreclosure of the mortgage. D0019, Mortgage, 9 19 and 22, p. 13 and 15. There is
no reason to look at outside definitions or any other secondary sources to determine
the “plain meaning” of the statute and/or the mortgage. Est. of Ryan, 745 N.W.2d at
730 (Iowa 2008). Given the specific terms used in the mortgage document,
combined with the statute’s clear language, there exists no reason to look at outside
definitions or any other secondary sources to determine the “plain meaning” of the
statute and/or the mortgage. For that reason, the Iowa Court of Appeals should
have found that Ms. Tesdall is a borrower as that term is used in the mortgage
being foreclosed, and she was therefore entitled to both a contractual and statutory

right to notice and an opportunity to cure the default prior to foreclosure.
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Plaintift argues that Ms. Tesdall is not “a borrower on a deed of trust or
mortgage on a homestead” for purposes of lowa’s mortgage foreclosure statutes,
because she is also not personally liable as “borrower on the note.” Plaintiff points
to Black’s Law Dictionary as support for the idea that Ms. Tesdall is not a
“borrower on a deed of trust or mortgage” despite the explicit language of the
mortgage providing the opposite. Based upon this extraneous reading, Plaintiff
seeks to excuse its failure to strictly abide by its statutory obligations.

There 1s no ambiguity in the mortgage itself nor in the statute as written. The
statute says “borrower on a deed of trust or mortgage” without reference to any
note or personal liability. lowa Code § 654.2D. Only by consulting outside sources
does Plaintiff begin to find ambiguity in the statute. Plaintiff inappropriately looks
to outside sources to conclude that a borrower must have a personal interest, not
just a security interest in the loan, to be deemed a borrower on the mortgage.
Having allegedly found a narrower definition of borrower than that used by the
legislature, both Plaintiff and the Court of Appeals argue that the legislature did not
mean “borrower on the mortgage” and instead meant only “borrower on the
mortgage” if “that borrower is also personally liable as the borrower on the note
secured by the mortgage.” Appellee’s Brief, p. 18-19. Newrez, LLC. v. Tesdall,
2025 WL 3654146, 8 (Iowa Ct. App. 2025) (Unpublished). Put simply, the

interpretation of the lowa Code adopted by both Plaintiff and the lowa Court of
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Appeals is inconsistent with the plain language of both the statute and the
mortgage. Est. of Ryan, 745 N.W.2d at 730 (Iowa 2008). By the agreement of the
parties and the terms of the mortgage being foreclosed, Ms. Tesdall is a borrower
on the mortgage. Where the agreement of the parties in a written contract is not
ambiguous, there is no justification for the court to look to outside sources to
change the rights of the parties as agreed by the parties. /d.

In this case, the mortgage contract not only provides that Ms. Tesdall is a
Borrower on the mortgage; it also provides that Ms. Tesdal has the right to notice
and an opportunity to cure most mortgage defaults before Plaintiff may accelerate
the loan balance and elect foreclosure of the mortgage. D0019, Mortgage, 9 19 and
22,p. 13 and 15. Even if Plaintiff can successfully argue that lowa’s foreclosure
statute should be read to mean “Borrower on both the note and mortgage” rather
than “borrower on the mortgage,” Plaintiff can make no such argument as to Ms.
Tesdall’s contractual right to notice and an opportunity to cure the default prior to
acceleration and foreclosure of the mortgage.

Ignoring the terms of the mortgage it seeks to foreclose, Plaintiff asks the
court to find that the “plain meaning” of “borrower on a mortgage™ limits the
protections of lowa’s foreclosure statute to those borrowers on a mortgage that
have also accepted personal liability on the debt by signing as a borrower on the

Note that is secured by the Mortgage. D0018 Note, D0O019 Mortgage. Since Ms.

13



Tesdall is admittedly not personally liable as a borrower on the Note, Plaintiff
argues she is also not a borrower on the mortgage even though the mortgage that
binds the parties defines her as a borrower.

Plaintiff’s argument fails to recognize that the mortgage itself provides for
the fact that there can be borrowers on the mortgage that are not also personally
liable as borrowers on the note. For example, the mortgage provides for a
“Borrower who co-signs this Security Instrument but does not execute the Note (a
“co-signor”)...” D0019, Mortgage, 9 13, p. 11-12. That is precisely the position of
Ms. Tesdall in this case. As written, the mortgage itself makes clear that a party
may be a “borrower on the mortgage” without the necessity of accepting personal
liability on the secured note. That is the consistent outcome under the “plain
meaning” of lowa’s foreclosure statute (which says “borrower on the mortgage™),
the mortgage (which defines Ms. Tesdall and all mortgagors are borrowers), and
even dictionary definitions of borrowers that clearly include guarantors as
borrowers.

It is worth noting that the rights provided to mortgagor borrowers in the
Fannie Mae/Freddie Mac Iowa form mortgage that Ms. Tesdall signed in this case
closely track the rights of “borrowers on the mortgage” in the lowa mortgage
foreclosure statute. D0019, Mortgage. The mortgage itself explicitly provides that

mortgagors are borrowers. The lowa statute refers to “borrowers on the mortgage.”
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Iowa Code §654.2D(2). Only by unnecessary reference to outside sources do
Plaintift or the Court of Appeals reach any alternative interpretations of “borrowers
on a deed of trust or mortgage” that limit the rights of “borrowers on a deed of trust
or mortgage” only to those who are also borrowers on the note. Presumably, the
Iowa legislature was aware that many lowa homeowners who are “borrowers on a
deed of trust or mortgages” are not also personally liable as borrowers on the
underling notes. Neither Plaintiff nor the Court of Appeals offers any justification
for ignoring the legislature’s specific language and adding a distinct requirement of
personal liability for the underlying notes. As far as the “plain language” of lowa’s

99 ¢¢

foreclosure statute, the terms “borrower,” “mortgagor,” and “borrower on
mortgage” are used interchangeably in the statute as they are in the Fannie

Mae/Freddie Mac Iowa form mortgage.

B. In Addition to the Plain Language of the Statute, Public Policy
Supports Protecting Homestead Rights.

“Homestead rights are jealously guarded by the law. Wright v. Flatterich,
225 lowa 750, 756, 281 N.W. 221, 223 (1938). “Homestead laws are creatures of
public policy, designed to promote the stability and welfare of the state by
preserving a home where the family may be sheltered and live beyond the reach of
economic misfortune. 40 Am.Jur.2d Homestead s 4, at 118 (1968).” Merchants

Mut. Bonding Co. v. Underberg, 291 N.W.2d 19, 21 (Iowa 1980). “Recognizing the
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important public purpose of the protections established for the homestead interest,
we construe our homestead statute broadly and liberally to favor homestead
owners. In re Estate of Tolson, 690 N.W.2d 680, 682 (Iowa 2005); Elliott v. Till,
219 Iowa 649, 656, 259 N.W. 460, 464 (1935); Hunt, Hill & Betts v. Moore, 219
Iowa 451, 453,258 N.W. 114, 115 (1934).” In re Est. of Waterman, 847 N.W.2d
560, 567 (Iowa 2014). In the present case, Ms. Tesdall has waived her homestead
rights to pledge her home as security for a loan to Plaintiff. As Ms. Tesdall has
waived her homestead rights, public policy requires that Ms. Tesdall be treated as a
borrower on the mortgage. If Ms. Tesdall is not found to be a borrower as
designated by her mortgage, then she will be deprived of her right to cure default in
order to protect her homestead rights.

The Court of Appeals ruling, however, contradicts this principle that seeks to
protect homestead rights. Rather than strictly construing the forfeiture provisions
here, the Court of Appeals has allowed the Plaintiff to proceed with taking an
individual’s property interest based on the haphazard notice to whomever Plaintiff
decided, despite Plaintiff’s clear knowledge from the mortgage documents
identifying the borrowers. Such an interpretation upends the long-standing burden
of proof imposed on parties seeking forfeiture. In support of its decision, the lowa
Court of Appeals relies upon the lowa Supreme Court’s decision in Haddon.

Christiana Bank & Trust Co. v. Haddon, 2009 WL 1219321 (Iowa Ct. App. 2009)
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(unpublished). However, Haddon is distinguishable from the present case, because
Ms. Haddon never signed a mortgage and never claimed to be a borrower on the
mortgage being foreclosed. /d. at 3. In the present case, Ms. Tesdall signed the
mortgage and was named on the mortgage as a borrower. D0019, Mortgage,
Definition, § B, p. 2.

C.  Ms. Tesdall was Prejudiced by Plaintiff’s Failure to Allow Her
to Cure the Default.

Even if prejudice is required, summary judgment must be denied. Ms.
Tesdall has alleged under penalty of perjury that she would have cured the default
if given notice and an opportunity. At the summary judgment stage, the facts must
be viewed in the light most favorable to Ms. Tesdall. Tenney v. Atlantic Assocs.,
594 N.W.2d 11, 14 (Iowa 1999). Put simply, Ms. Tesdall alleges that she would
have cured the default in this case but for plaintiff’s failure to comply with their
statutory and contractual duty to provide her with notice and an opportunity to
cure. D0088, Affidavit in Support of Defendant’s Motion for Summary Judgment.
D0092, Affidavit in Resistance to Plaintiff’s Motion for Summary Judgment.
Having been denied the opportunity to cure the default, Ms. Tesdall now faces the
loss of her home.

Even if Ms. Tesdall were not prejudiced in this situation where Plaintiff makes

no attempt to serve a party with proper notice as required by the statute, the
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Plaintiff may not claim safe harbor pursuant to lowa’s foreclosure statutes. BAC
Home Loan Servicing, LP v. Drew, 820 N.W.2d 191, 2013 WL 541414 (Iowa Ct.
App. 2013). In the present case, Plaintiff has consistently admitted that it has not
provided Ms. Tesdall with notice and opportunity to cure any default on the
mortgage. D0094, Exhibit C. Having intentionally refused to provide proper
statutory notice, Plaintiff may not claim safe harbor to excuse its failure. To allow
the creditor to claim the safe harbor of §654.2B for sending technically accurate
notices where the notice has no chance of reaching the debtor would make a
mockery of the protections afforded by statute. BAC Home Loans Servicing, LP v.
Drew, 829 N.W.2d at 3 (Iowa Ct. App. 2013).

CONCLUSION

For the reasons above, Ms. Tesdall respectfully requests the court grant

further review of this matter pursuant to I.C.A. Rule § 6.1103.
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