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Questions Presented 
 

1) Did the Iowa Court of Appeals decide an important 

question of law by creating an exception to the statute of limitations 

for a will contest that should be settled by this Court? 

2) Did the Iowa Court of Appeals misapply the rules of 

statutory interpretation in allowing a will contest to proceed as an 

“equitable solution” after the statute of limitations for such a 

contest ran—an issue of broad public importance this Court should 

ultimately determine? 
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Statement Supporting Further Review 
 

Appellants seek further review of an Iowa Court of Appeals 

opinion creating an exception to the statute of limitations for a will 

contest, detailed in Iowa Code § 633.309, that is not included in 

the statute.  Further review is warranted for two distinct and 

important reasons.  

First, the Court of Appeals decided an important question of 

law in creating an exception to the statute of limitations for will 

contests that should be settled by this Court.  As detailed below, 

there are no exceptions to the statute of limitations for a will 

contest in the Iowa Code Chapter 633 or anywhere else.  Prior to 

the Court of Appeals opinion in this matter, the only will contests 

proceeding after the passing of the limitations period were upon a 

showing the contestant did not receive the mailed notice required 

by the statute.  The Court of Appeals opinion effectively amends 

the statute judicially and creates a new exception to the limitation 

period for a will contest. 

Second, the Court of Appeals misapplied the rules of 

statutory interpretation in creating an exception to the limitation 
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period, an issue of broad public importance this Court should 

ultimately determine.  The Court of Appeals, in its words, created 

an “equitable solution” to the issue presented in this matter and in 

doing so violated well known rules of statutory interpretation.  The 

Applicants respectfully submit this Court should grant further 

review on this issue of broad public importance. 

Statement of the Case 

This appeal is the second in this estate, which was opened by 

order of the district court filed on January 29, 2019.  A will signed 

by Lorraine Schultz on July 9, 2003, was admitted to probate by 

the district court in 2019.  The Executor also filed a purported 

family settlement agreement (“FSA”) when filing the 2003 will.  The 

FSA was never court approved. Administration of the estate 

proceeded and the Executor filed a final report seeking to distribute 

estate assets pursuant to the FSA and not the 2003 will.  

Applicants Katrina Moreland, Keyli Kiefer, and Krista Nebendahl 

(collectively “Applicants”), beneficiaries in the estate, objected to 

the final report for, among other reasons, distributing assets 

according to the FSA and not the 2003 will.  The issue of 
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enforceability of the FSA was ultimately determined in the first 

appeal in this matter by the Iowa Court of Appeals on March 6, 

2024, holding the FSA was unenforceable. 

Upon remand to the district court after the first appeal, the 

Plaintiffs, Executor, L. Annette Deering (“Executor”), Jacquelyn 

Wilson, Jason Hager, and Joshua Hager (collectively “Resisters”) 

filed a petition contesting the 2003 will on June 6, 2024.  

Applicants filed a pre-answer motion to dismiss on the basis the 

statute of limitations for contesting the will had run several years 

prior.  The district court denied the motion and the Applicants 

appealed.  On January 28, 2026, the Court of Appeals filed an 

opinion affirming the district court denial of the motion to dismiss 

and holding there is an “equitable solution” to the issue presented 

in this matter, which is to allow a will contest to proceed when the 

contest is initiated well after the statute of limitations period has 

run if the contestants believed there may be a distribution of assets 

other than what is detailed in the will admitted to probate.  

Applicants now apply for further review. 
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Statement of Facts 

Lorraine Schultz (“Decedent”) died testate on January 11, 

2019, and the Executor filed a petition to open this estate, appoint 

herself as Executor, and admit a 2003 will to probate on January 

29, 2019. (D001, Petition to Open Probate (01/29/2019)). The will, 

signed July 9, 2003, distributes four specific farms, to Decedent’s 

son, C. Blaine Schultz, three specific farms equally to Decedent’s 

three daughters, and one specific farm equally to all four of 

Decedent's children. (D0003, Will (01/29/2019)). The district court 

entered an order admitting the 2003 will to probate and appointing 

Executor. (D0007, Order Admitting Will (01/29/2019)). On the 

same day the will was filed, Executor filed the FSA executed by 

Decedent’s four children in 2014, while Decedent was still alive, 

purporting to make an agreement to distribute all of Decedent’s 

real estate equally. (D0010, Settlement Agreement (01/29/2019)). 

Prior to Decedent’s death, her son, C. Blaine Schultz, died 

testate December 16, 2017, survived by a spouse, Sherry, and 

three children, the Applicants. (D0077, Defendants’ Trial Brief 

(07/14/2022)). Decedent’s daughter, Deborah, died in 2015 and 
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survived by two children, Jason Hager and Joshua Hager, two of 

the Resisters. (D0077, Defendants’ Trial Brief (07/14/2022)). 

 The Executor mailed the 2003 will, the 2014 family settlement 

agreement, and the notice of appointment of probate of will, all 

pursuant to Iowa Code § 633.304 on February 11, 2019, to all 

estate beneficiaries. (D0012, Affidavit of Mailing (02/21/2019)). The 

Resisters were all included in the mailing. Notice to creditors, notice 

of probate of will and appointment of Executor was published in the 

Postville Herald with the date of the second publication being 

February 13, 2019, and an affidavit of publication was filed in the 

estate proving the same. (D0010, Publication Notice (02/19/2019)). 

No petition contesting the 2003 was filed by Resisters or any other 

party within the later to occur of thirty days after the direct mailing 

or four months following the date of second publication. 

 The estate proceeded with administration throughout 2019 

and 2020. The Executor filed a final report, subsequently amended 

on April 8, 2021, seeking to distribute real estate pursuant to the 

FSA and not the 2003 will. (D0026, Final Report (04/08/2021)). 

Applicants objected to the final report, and the subsequent 
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amended reports, claiming, among other issues, the real estate 

should be distributed pursuant to the 2003 will and not the family 

settlement agreement. (D0034, Objection (05/05/2021)). Following 

an evidentiary hearing on July 21, 2022, the district court entered 

a ruling regarding the objections and status of the final report on 

August 26, 2022. (D0093, Order Regarding Objections 

(08/26/2022)). 

 Applicants appealed from the August 26, 2022, ruling. 

(D0097, Notice of Appeal (01/07/2022)). The Iowa Court of Appeals 

filed an opinion on March 6, 2024 affirming in part, reversing in 

part, and remanding the case to the district court. (D0129, Court 

of Appeals Opinion (04/11/2024)). Specifically, the Court of 

Appeals expressly held the FSA was invalid and Executor could not 

distribute assets pursuant to that agreement’s provisions. (D0129, 

Court of Appeals Opinion (04/11/2024)). The Court of Appeals 

briefly addressed what should happen on remand regarding the 

proper distribution of assets. The Court stated, “the contest to the 

2003 will is a question that needs answered” because “the district 

court did not expressly rule on the will’s validity or any issues 
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relating to timeliness.” (D0129, Court of Appeals Opinion, p. 9 

(04/11/2024)).  

Following a status hearing in April 2024, after procedendo had 

issued and the case remanded to district court, the district court 

entered an order on May 9, 2024, approving a certain procedure 

suggested by Executor, which included re-filing the 2003 will, 

sending all beneficiaries a probate notice advising the 2003 will was 

re-filed and providing the parties thirty days to challenge the will. 

(D0139, Order Following Status Hearing (05/09/2024)). The 

Executor then re-filed the 2003 will on May 14, 2024, and sent a 

probate notice to all beneficiaries in accordance with the May 9, 

2024, order. (D0140, Will Re-filed (05/14/2024)). Resisters then 

filed a petition to set aside the 2003 will on June 6, 2024. (D0154, 

Petition 06/06/2024)). Applicants filed a pre-answer motion to 

dismiss the petition on July 8, 2024. (D0159, Motion to Dismiss 

(07/08/2024)).  

The district court held a hearing on August 28, 2024, 

regarding the motion to dismiss the petition. Despite being filed 

more than five years after the statute of limitations ran and there 
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being no exception to the statute of limitations cited, the district 

court denied the motion to dismiss by order filed August 28, 2024. 

(D0165, Order Denying Motion (08/28/2024)). Applicants then 

sought approval for an interlocutory appeal, which the Iowa 

Supreme Court Granted by order filed January 3, 2025. (D0173, 

Order Regarding Appeal (01/03/2025)) 

The Iowa Court of Appeals affirmed the denial of the motion to 

dismiss in its January 28, 2026, opinion.  Specifically, the Court of Appeals 

held “the filing of the FSA effectively served as notice of anticipated contest 

of the 2003 will” and after the FSA was filed “those wishing to contest the 

will but accepting the FSA resolution had no obligation to file a contest.” 

(Court of Appeals Ruling, pp. 6-7).  Ultimately, the Court of Appeals held 

the FSA in this matter “tolled the statute of limitations under Iowa Code § 

633.309.” (Court of Appeals Ruling, pp. 7). 
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ARGUMENT IN SUPPORT OF FURTHER REVIEW 
 

I. THE COURT OF APPEALS ERRED IN CREATING AN 
EXCEPTION TO THE PLAIN LANGUAGE OF IOWA CODE 
SECTION 633.309 AS AN “EQUITABLE SOLUTION” TO 
THE ISSUE PRESENTED IN THIS CASE. 
 

 Any person seeking to contest or set aside a will admitted to 

probate “must” do so within four (4) months from the date of second 

publication of the notice of admission of the will or one (1) month 

from the date of mailing the said notice to an interested person 

entitled to notice, whichever is later to occur.  IOWA CODE § 633.309 

(2025) (emphasis added). This code section sets the statute of 

limitations for any will contest and states in full: 

An action to contest or set aside the probate of a will must be 
commenced in the court in which the will was admitted to 
probate within the later to occur of four months from the date 
of second publication of notice of admission of the will to 
probate, or one month following the mailing of the notice to all 
heirs of the decedent and devisees under the will whose 
identities are reasonably ascertainable, at such persons last 
known address. 
 
IOWA CODE § 633.309 (2023). 

 
The Iowa Code does not, by its plain language, list exceptions 

to this particular code section nor is there any stated “equitable 

solution” exception to the code section itself.  Afterall, “[t]he case is 
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in probate, not equity.” In re Swanson’s Est., 31 N.W.2d 385, 389 

(Iowa 1948). Will contests are expressly law actions. IOWA CODE § 633.309 

(2025). The will contest at issue here is not grounded in other aspects of the 

code or rules of civil procedure. In effect, the tolling exception created by the 

Court of Appeals effectively amends the pertinent statute of limitations; a 

significant change that should have be resolved by this Court or the Iowa 

Legislature.  

 Many of the reported cases addressing § 633.309 involve 

issues relating to who may be entitled to a mailed notice as an heir-

at-law or whether the Executor mailed the notice to a proper 

address. See Estate of Beck, 557 N.W. 2d 270 (Iowa 1996) 

(determining a party was an heir-at-law entitled to written notice); 

Rasmussen v. Tuhn, 561 N.W. 2d 43 (Iowa 1997) (holding an 

Executor with actual notice of a creditor’s identity must mail notice 

to the creditor and the limitation period to file a claim did not begin 

to run until the notice was mailed); Liddle v. Liddle, Number 12-

1597, 2013 Iowa App. Lexis 696; 2013 WL 3458242 (Iowa Ct. App., 

June 26, 2013) (affirming dismissal of late filing of petition 

challenging will regarding where notice was sent); Bacon v. Bacon, 
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Number 16-1270, 2017 Iowa App. Lexis 302; 2017 WL 1088112 

(Iowa Ct. App., March 22, 2017) (affirming dismissal of petition 

contesting will filed late regarding address question); In Re Estate 

of Darrah, Number 21-1082, 2022 Iowa App. Lexis 681; 2022 WL 

3906754, (Iowa Ct. App., Aug. 31, 2022) (allowing will contest to 

proceed because of minor heirs-at-law not provided notice through 

a representative). 

 The Darrah case is one of the rare cases where an appellate 

court reversed an order dismissing an untimely filed petition. There, 

decedent, divorced and survived by minor children, died and an 

estate was opened by decedent’s father. Estate of Darrah, 2022 Iowa 

App. Lexis 681, at *3-4. Notice was mailed to the minor children 

personally without appointment of a guardian ad litem or other 

representative to receive notice on behalf of the minor children. Id. at 

*4-5. Ultimately a conservator was appointed for the minor children 

and the conservator moved to set aside the prior order admitting a 

lost will to probate on the basis the minor children could not be 

served notice personally. Id. at *7-8. The Court of Appeals affirmed 

the district court order allowing the minor children’s challenge to 
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proceed because they were never served through an adult 

representative. Id. at *11. Thus, the limitation period never began 

running as to their interest.   

 There is no similar circumstance here. By statute, the period of 

time to contest the will began running when the probate notice was 

published and mailed to Resisters. Contrary to the conclusion of the 

Court of Appeals, the FSA did not repudiate the 2003 will. The one 

sentence FSA altered only one of four articles of the 2003 will. Once 

the Executor decided to follow the FSA instead of the will she offered 

to probate, thereby getting herself appointed as Executor, she should 

have applied for district court approval of the FSA with notice to all 

parties. Any change in the distribution of assets detailed in the will 

would need court approval. See IOWA CODE §§ 633.350 and 633.355 

(2025). 

The Court of Appeals improperly relies on In re Estate of Ditz, 

125 N.W.2d 814, 819 (Iowa 1964) for the proposition the statute of 

limitations may be tolled or restarted. Ditz held the failure to serve 

interested persons was a jurisdictional defect requiring dismissal. In 

reaching this result, this Court relied on other procedural rules. Id. 
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at 818-19. Here, there is no question regarding either identification 

of interested parties entitled to notice of probate of the 2003 will or 

whether said notice was sent. All of the Resisters were properly given 

notice under Iowa Code § 633.304. It is undisputed no petition 

contesting the 2003 will was filed until more than five years after 

admission of the will to probate.  

This Court has previously discussed, and upheld, the 

“prompt, efficient, centralized way of resolving issues” concerning 

an estate and distribution of the estate assets.  Youngblut v. 

Youngblut, 945, N.W.2d 25, 35 (Iowa 2020).  The need for efficiency 

and promptness is “one reason for the tight deadlines in probate.” 

Id.  In discussing whether a claim for tortious interference with an 

inheritance should be brought at the same time as a will contest, 

this Court quoted a prior case to state “the primary motivation for 

litigants in will contest challenges is dissatisfaction with the 

contents of a will, a circumstance which can ordinarily be relied 

upon to trigger any existing challenge within the statutory period.” 

Id. (citing In Re Estate of Thompson, 346 N.W.2d 5, 8 (Iowa 1984)).  

This Court went on to state “there is a benefit in knowing that if 
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the statutory deadline passes without event, the testamentary plan 

of distribution will not be disturbed either by a will contest or by 

an action that seeks equivalent damages on equivalent ground.” 

Id. at 36. 

This sound reasoning applies here. The Court of Appeals 

creation of the exception to the statute of limitation defeats 

efficiency and prompt resolution of probate matters, a policy 

adopted by the legislature.  Allowing will contests to proceed after 

the limitations period for filing such a contest has run, cuts against 

the “tight deadlines” detailed in the probate code and is contrary 

to the basis of the Youngblut holding.1 

The Applicants respectfully submit the Court of Appeals erred 

in creating an exception to the statute of limitations for a will 

contest as a “equitable solution” to the issue presented in this 

matter.  Such an important question of law has not been, but 

should be, settled by this Court.  Applicants respectfully submit 

this Court should grant further review to address the significant 

 
1  If this matter is remanded for litigation of a will contest, trial, 
and possible appeal following trial, it is entirely possible this estate 
will be open more than ten years. 
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and substantial change the Court of Appeals made with its opinion 

in this matter. 

II. THE COURT OF APPEALS IGNORED RULES OF 
STATUTORY CONSTRUCTION IN HOLDING A WILL 
CONTEST COULD PROCEED AFTER THE STATUTE OF 
LIMITATIONS FOR SUCH A CONTEST HAD RUN. 
 
The rules of statutory interpretation are well developed by this 

Court.  “As with all cases involving statutory interpretation, we start 

with the language of the statute to determine what the statute 

means.  Our first step is determining whether the meaning of the 

provision is ambiguous; if it is not, we go no further and apply the 

unambiguous meaning of the language used in the provision.”  

Beverage v. Alcoa, Inc. 975 N.W.2d 670, 680 (Iowa 2022).  If a 

statute is ambiguous “we apply canons of statutory construction to 

determine what the ambiguous language of the statute means.” Id.  

“Ambiguity my arise in two ways: (1) from the specific 

language used in the statute or (2) when the provision is 

considered in the context of the entire statute or other related 

statutes.” Id.  Here, the statute at issue, Iowa Code § 633.309, is 

not ambiguous.  At no point in this litigation has there been any 

claim by Resisters of any ambiguity in the statute. 
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With no ambiguity in the statute, the “unambiguous meaning 

of the language used in the provision” should be applied.  The Iowa 

Court of Appeals did not follow these well developed rules of 

statutory construction and did go further than applying the 

unambiguous meaning of the statue at issue. Instead, the Court of 

Appeals created an “equitable solution.”  This was legal error and 

a violation of the rules of statutory interpretation. 

When faced with a chance to employ equitable principles to 

toll the statute of limitations for a will contest, this Court has 

declined to do so. See In re Estate of Weidman, 476 N.W.2d 357, 

365 (Iowa 1991). In Weidman, this Court declined to exercise 

equitable discretion in a will contest filed two years after the 

section 633.309 statute of limitations had expired. There, the 

plaintiff claimed his ongoing mental illness constituted “peculiar 

circumstances” thereby allowing equitable relief. Id.  This Court 

disagreed and affirmed the dismissal of the will contest as 

untimely. Id. 

More broadly, the issue of family settlement agreements in 

probate matters are of public importance.  Despite the allowance 
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of family settlement agreements to alter will provisions, family 

settlement agreements are not mentioned in Iowa Code Chapter 

633.  The reliance on the FSA here, later invalidated, creates the 

issue in conflict with the legislature’s policy of quick and efficient 

handling of probate matters.  The legislature is best equipped to 

determine whether the statute of limitations for a will contest 

should be tolled or an exception created concerning family 

settlement agreements.  The Court of Appeals is not the proper 

venue for determining this issue of public importance.  For these 

reasons, the Applicants respectfully urge this Court to grant 

further review to determine this issue of broad public importance 

in the absence of legislative guidance. 

CONCLUSION 

 As detailed above, the Court of Appeals erred when it affirmed 

the district court’s determination the filing of a family settlement 

agreement tolled the statute of limitations under Iowa Code section 

633.309. No exceptions are provided in the statute’s plain language. The 

Applicants respectfully request this Court grant further review of 

this matter and reverse the Court of Appeals and district court.  
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