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QUESTIONS PRESENTED FOR REVIEW

1. Does the Court of Appeals’ decision conflict with the
Supreme Court’s opinion in State v. Manning, 26 N.W.3d 385
(Iowa 2025), when it determined the video evidence was
admissible despite 1) no individual testified the video
accurately portrayed the event and 2) there was no testimony
regarding the process or system that produced the videos, thus
establishing the video’s accurate representation of the event?

2. Did the Court of Appeals err when it found the best-
evidence rule did not apply to the video evidence because it
found there was no genuine question about the original’s
authenticity, despite no firsthand witness testimony regarding
the video accurately portraying the event and no evidence
establishing the silent-witness foundation for the video, and
where the defense specifically alleged the video was generated
using artificial intelligence technology?
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STATEMENT IN SUPPORT OF FURTHER REVIEW

“The law is always adapting to technology, and this case is no
exception.” State v. Manning, 26 N.W.3d 385, 488 (lowa 2025). The
Court of Appeals’ decision in this case conflicts with the Supreme
Court’s decision in State v. Manning, which outlines how a
proponent may properly authenticate video evidence. See id. at 390-
91; see also Iowa R. App. P. 6.1103(b)(1). In Manning, the Court
stated a proponent can authenticate video: 1) by having a witness
testify that the events portrayed on the video accurately match the
witness’s firsthand recollection of the events; or 2) by establishing
the accuracy of the process that produced the evidence (i.e. the
silent-witness doctrine). Manning, 26 N.W.3d at 390-91. In this
case, the Court of Appeals affirmed the district court’s admission of
video evidence without the State meeting either of these
foundational bases. No firsthand witness testified the video
accurately portrayed the event. Nor was there evidence of the
“photographic process employed” and its ability to “produce

accurate pictures.” See id. at 391.



However, the Iowa Rules of Evidence only require a proponent
to produce evidence sufficient to support a finding that the item is
what the proponent claims it is satisfies the authentication
requirement. Iowa R. Evid. 5.901(a). One way a proponent can
authenticate evidence is through evidence regarding the
“appearance, contents, substance, internal patterns, or other
distinctive characteristics of the item, taken together with all the
circumstances.” lowa R. Evid. 5.901(b)(4). It was under this
alternative that the district court and Court of Appeals found the
State authenticated the video. See Opinion, at 10-11.

Thus, this Court’s guidance is necessary as to whether a
person, unable to testify to events in question depicted on the video,
is nevertheless able to authenticate a video by its contents’
distinctive characteristics. Moreover, if a party may authenticate
video evidence under this alternative, this Court should address the
limits of such authentication. See Iowa R. App. P. 6.1103(b)(3), (4).
Allowing an individual to authenticate a video that portrays an
event by simply identifying “distinctive characteristics” of items in

the video, without more, effectively erases any protection that Rule
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5.901 provides against the admission of fabricated evidence. This is
particularly true given the rise of Al generated images, including
“deepfakes,” which are “ultrarealistic fake video[s] made with
artificial intelligence software.” Kevin Rose, Here Come the Fake
Videos, Too, N.Y. Times, Mar. 4, 2018, available at

https:/ /www.nytimes.com /2018 /03 /04 /technology/fake-videos-
deepfakes.html. “If not properly evaluated, the potential
consequences of unacknowledged Al-generated evidence could lead
to miscarriages of justice.” Evaluating Unacknowledged Al-
Generated Evidence: A Bench Card, National Center for State
Courts, Al Policy Consortium for Law & Courts (April 2025),
available at https:/ /www.ncsc.org/resources-courts/evaluating-
unacknowledged-ai-generated-evidence. Accordingly, this Court
should accept further review.

This Court’s guidance is also necessary concerning when a
party has raised “a genuine question is raised about the original’s
authenticity” under the best-evidence rule. See Iowa R. Evid.
5.1003. Iowa case law provides little guidance to what a party must

do or present to raise a genuine question regarding the challenged
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evidence’s authenticity. Here, the defense questioned the video as
Al-generated. Moreover, there was no firsthand witness that could
testify the video accurately portrayed the event on the video. Also
lacking were other circumstances that tended to show the video’s
authenticity, such as metadata showing its creation on the date in
question, a time-stamp, or information showing what device
recorded the video. Moreover, the State alleged Amyda was the
person that created the video, thereby he placing him in a unique
position as to question its authenticity. Under these circumstances,
the defense raised a genuine question regarding the video’s
authenticity, and the Court of Appeals erred in finding the best-
evidence rule did not apply.

Given the emergence of unacknowledged Al-generated
evidence, it is likely there will be more and more questions about
whether digital evidences in trial proceedings is authentic or
whether it has been digitally created or altered. Accordingly, this
Court should accept further review and provide guidance as to
when a party’s objections to evidence raises a “genuine question” of

its authenticity, requiring application of the best-evidence rule.
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NATURE OF THE CASE

Defendant-Appellant Max Amyda seeks further review of the
Court of Appeals’ decision affirming appeals his conviction,
sentence, and judgment following a jury trial. A jury found Amyda
guilty of sexual abuse in the third degree, a class “C” felony, in
violation of Iowa Code section 709.4(1)(a). DO106, Sentencing
Order, at 1 (09/27/2024).

ARGUMENT

I. The Court of Appeals erred when it found the State
properly authenticated the video evidence under Iowa Rule
5.901(b)(4).

Iowa Rule of Evidence 5.901 provides the requirement for
authenticating or identifying evidence. lowa R. Evid. 5.901 (2024).
Specifically, the rule requires that “the proponent must produce
evidence sufficient to support a finding that the item is what the
proponent claims it is.” Iowa R. Evid. 5.901(q). The rule itself gives
several nonexhaustive examples of evidence that satisfies the
requirement of authentication, including through the presentation

of evidence regarding the “appearance, contents, substance,

internal patterns, or other distinctive characteristics of the item,
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taken together with all the circumstances.” lowa R. Evid.
5.901(b)(4). It was under this alternative that the district court and
Court of Appeals found the State authenticated the video. See
Opinion, at 10-11.

In this case, Soh testified regarding distinctive characteristics
of her body and bedroom, and that such were accurately depicted
on the video. However, this alone is not enough. The proponent
must show some other circumstances regarding the video’s
authenticity. Soh did not testify that the challenged video portrayed
an event that she witnessed or experienced accurately either before
or after the incident in question. Cf. Mooney, 321 A.3d at 109. Nor
did the police discover the video the same night of the alleged
incident or from a third-party source. Cf. id. at 110. Rather, Soh
and her sister brought the video to police more than a month
following the alleged incident. DO134, Trial Tr. Vol.2, at 28:18-
29:16, 85:8-21 (08/13-16/2024).

The State failed to provide any evidence, outside of Sohs and
her sister, to establish the video’s authenticity. The State presented

no evidence regarding the video’s digital fingerprint, including what
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date it was created or on what kind of device. See Spradley v. State,
128 S0.3d 774, 781 (Ala. Crim. App. 2011). Nor did the State
establish the video was not altered or doctored. See Toney v. State,
206 N.E.3d 1153, 1155-56 (Ind. Ct. App. 2023) (citation omitted)
(“The proponent must show that the video was not altered in any
significant respect.”). Nor did the State make any attempts to trace
the video back to Amyda, the video’s alleged creator. It did not
present testimony of the individuals that received and sent the
video prior to Sohs’ sister, tracing it back to Amyda as the sender.
See D0133, Mot. Limine Tr., at 14:18-25, 34:9-35:2, 44:3-12
(08/06/2024). It did not present (or even attempt to secure)
electronic evidence that would show Amyda sent the video, using
either data from Facebook or cellphone companies. It also appears
the State never sought a search warrant to collect and then analyze
Amyda’s cell phone, despite the circumstances of the case. D0134,
at 89:12-15. Rather, the record establishes the only thing the State
did after receiving the video from Sohs was call Amyda and attempt
twice to schedule an interview at the police station. See D0133, at

44:6-45:22.
13



Notably, all but one of the cases relied upon by the Court of
Appeals in its opinion are dated, discussing evidence created before
the advent of deepfake technology. See Opinion, at 11-12; Matt
Burgess, Harmful ‘Nudify’ Websites Used Google, Apple, and Discord
Sign-On Systems, Wired (Aug. 29, 2024),
https:/ /www.wired.com /story/undress-app-ai-harm-google-apple-
login/(noting deepfake technology emerged at the end of 2017). “As
generative Al tools improve, distinguishing between real and fake
content becomes nearly impossible” without further analysis. See
Rebecca Delfino, Deepfake Evidence Battles Exacerbate Justice
Inequities, Law 360 (July 18, 2025, 4:52 PM EDT),
https:/ /www.law360.com /access-to-
justice/articles /2363988 /deepfake-evidence-battles-may-
exacerbate-justice-inequities. In the last few years, Al-generated
content has rapidly advanced, making it increasingly harder to
identify. Deepfake technology: What is it, how does it work, and
what can it be used for?, BBC, (May 15, 2024),
https:/ /www.bbc.co.uk/newsround/69009887; Ben Henry,

Spotting AI-Generated Material with Constant Stream of Controversial
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Content, KSTP Eyewitness News (Jan. 29, 2026),

https:/ /kstp.com/kstp-news/top-news/spotting-ai-generated-
material-with-constant-stream-of-controversial-content/. A video
can be made by giving a deep learning tool still photos of people and
settings and prompting it to create a specific event; it can also
superimpose some of those specific details on existing videos of an
event, creating a realistic video of an event that never happened.
Jason Brubaker, AI Video Creation: Turning Old Photos Into Video
with Google Gemini (Feb. 11, 2026),

https:/ /www.filmmakingstuff.com/ai-turn-photos-into-video/;
Kevin Rose, Here Come the Fake Videos, Too, N.Y. Times, Mar. 4,
2018, https:/ /www.nytimes.com /2018 /03 /04 /technology/fake-
videos-deepfakes.html; Will Douglas Heaven, How Do AI Models
Generate Videos?, MIT Technology Review (Sept. 12, 2025),

https:/ /www.technologyreview.com/2025/09/12/1123562 /how-
do-ai-models-generate-videos/. “[A]s technology advances, the deep-
learning Al software will require fewer and fewer images to create a
believable deepfake.” Rebecca A. Delfino, Deepfakes on Trial: A Call

to Expand the Trial Judge’s Gatekeeping Role to Protect Legal
15
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Proceedings from Technology Fakery, 74 Hastings L.J. 293, 300
(Feb. 2023) [hereinafter Delfino, Deepfakes on Trial]. Some
deepfakes are so “technically sophisticated, so close in likeness, and
appear so accurate that no witness can perceive the alterations or
fabrications.” Id. at 333.

An examination of the one case relied upon by the Court of
Appeals that considered video evidence after the advent of Al-
generated evidence illustrates why there was insufficient evidence
establishing the authenticity of the video in this case. In that case,
the victim testified the video was true and accurate as to his
firsthand observations both immediately before and immediately
after the events depicted on the video evidence. Mooney v. State,
321 A.3d 91, 109 (Md. 2024). The victim was able to testify the
video—less than two minutes long—accurately portrayed events
“seconds before and after the shooting.” See id. (“Mr. Zimmerman
had personal knowledge of Mr. Mooney walking by his vehicle and
Mr. Mooney slowing down, and of himself opening the door of his
vehicle next to the driver’s seat and being shot immediately

thereafter.”). Moreover, the video of the event “was recovered the

16



night of the shooting from a source not connected to either [the
victim] or [the defendant], or the police” in support of its
authentication. Id. at 110 (“Another important circumstance
supporting the conclusion . . . that the video fairly and accurately
depicted the shooting involves the nature and origin of the video.”).
Nor did the defendant allege anyone had altered or tampered with
the video. See id. at 110. Weighing all of these factors, the Maryland
Supreme Court found the State sufficiently authenticated the video.
See id. at 110-111. In doing so, the Maryland Court emphasized
that the “authentication of video footage through circumstantial
evidence under [Maryland’s version of Iowa Rule of Evidence
5.901(b)(4)] will generally require more fulsome questioning than
the type of inquiry typically used to establish the necessary
foundation for authentication under [the rule], where a witness may
be asked if an item is a fair an[d] accurate depiction of what it
purports to be.” Id. at 110.

Sohs could not properly authenticate the video as she did not
witness the alleged assault; accordingly, she could not testify video

was an accurate account of what had happened. State v. Deering,
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291 N.W.2d 38, 40 (Iowa 1980). Nor did the State make any
attempts to establish the video’s foundation through the “silent
witness doctrine.” While the State presented some evidence of the
contents of the video’s distinctive characteristics, it did not meet the
burden of showing that the video was what it claimed to be—a
recording of the alleged sex abuse that occurred on May 5, 2023, in
Sohs’s bedroom. Because the State failed to properly authenticate
the video, the district court erred in admitting it into evidence. See
State v. Lain, 246 N.W.2d 238, 242 (lowa 1976).

“Deepfakes . . . will require courts to take additional measures
to determine the authenticity of images before admitting them into
evidence.” Delfino, Deepfakes on Trial, at 297. This Court should
accept further review to determine whether video evidence may in
fact be admitted pursuant to Iowa Rule of Evidence 5.901(b)(4), and
if so, the parameters of the foundational evidence necessary to
authenticate video evidence under that alternative. By allowing the
admission of video evidence without sufficient authentication, the

truth-seeking function of trial is threatened.
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II. The Court of Appeals erred when it found the best-
evidence rule did not apply to the video.

In this case, the district court rejected the defense’s contention
that the best-evidence rule prohibited the admission of the video.
DO0070, at 12-13. The defense argued that, without any proper
authentication by the State, it was not clear that the video was in
fact real or whether it was “deepfake porn.” DO0SS5, at 8. The
district court denied this objection stating that the video received by
Sohs was “‘arguably the original.” D0O070, at 13. The court also
found that the original was not required because it was either lost
or destroyed and/or it could not be obtained by any available
judicial process. DO070, at 13. The Court of Appeals affirmed the
district court’s ruling, finding the defense did not raise a genuine
question that the video was inauthentic. See Opinion, at 13.

The best evidence rule is contained in Iowa Rules of Evidence
5.1000 through 5.1008. State v. Khalsa, 542 N.W.2d 263, 268 (lowa
Ct. App. 19995) (citation omitted). Generally, the rule provides that
“[w]hen a party is attempting to prove the contents of a writing,

recording, or photograph, the courts require the original to be
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produced.” Id.; see also lowa R. Evid. 5.1002. “The purpose of the
best evidence rule is to secure the most reliable information as to
the contents of [the evidence]|, when those terms are disputed.” Id.
(citation omitted).

Here, the State used the video in an attempt to prove its
contents—what occurred during the incident. See Laurie Dore, 7
Iowa Practice Series Evidence, Proof of contents—When applicable §
5.1002:2 (Oct. 2023). “If the recording itself is introduced to prove
the content of the conversation, . . . the best evidence rule will
require the use of the original recording.” See id. Thus, the best
evidence rule applied to the exhibit’s admission.

The State did not produce the original video in this case, taken
from whatever device recorded it. Rather, it was a copy of a video
that forwarded to Sohs through several different people. D0134,
24:15-23, 46:4-6, 74:12-22; D0133, at 14:18-15:2, 19:25-20:4,
31:16-32:2, 34:14-35:13; 44:1-5. (“I ask Lisa. She said that -- she
saw Chris was watching it, . . . and she said Chris said that J.D.
sent to Chris . . . . Chris said that . . . Max show to J.D. or I don’t

know if he sent to J.D., Max sent to J.D.”). Cf. Iowa R. Evid. 5.1002.
20



Moreover, none of those individuals besides Sohs’s sister testified.
Thus, there was no record on whether anyone who viewed the video
and sent it on had edited it after they received it. That the State
produced a copy is not in itself problematic. The Iowa Rules of
Evidence provide a “duplicate is admissible to the same extent as
the original unless a genuine question is raised about the original’s
authenticity or the circumstances make it unfair to admit the
duplicate.” See Iowa R. Evid. 5.1003.

By raising a question of whether the video was authentic or
whether it was “deepfake pornography,” the defense raised a
genuine question about the video’s authenticity. This is in stark
contrast to State v. Manning, where the defense did not “seriously
dispute the content of the video,” and the defendant actually
confirmed its contents with his statements to law enforcement. See
Manning, 26 N.W.3d at 393. Such is not the case here, where the
circumstances surrounding the video itself support application of
the best-evidence rule.

Here, the video came from Sohs. There was no witness that

testified the event it portrayed actually occurred. Moreover, using
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technology, the video could have been manufactured in the three
weeks between the alleged incident and Sohs providing it to the
police. See State v. Corbett, No. 06-0572, 2007 WL 2256169, at *2
(Iowa Ct. App. Aug. 8, 2007) (unpublished table decision) (noting
the evidence supported the proponent’s claims, was “self-serving,”
and could have been “generated after the fact”). Furthermore, as the
alleged creator of the video, Amyda was in a unique position to
question its authenticity, in contrast to a situation where the video
comes from an outside source or where there is a firsthand witness
to the events’ depicted.

The Court of Appeals’ statement that “nothing about the video
gives even the slightest hint that it is an artificial creation” is
problematic under such circumstances. See Opinion, at 13. As
discussed above, technology has made it possible for Al-generated
video so realistic as to “appear so accurate that no witness can
perceive the alterations or fabrications.” Delfino, Deepfakes on Trial,
at 333. Moreover, studies have shown that individuals are bad at

identifying deepfake images and videos, and tend to
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overstabilization their ability to distinguish real images from
deepfakes.” Id. at 347.

The district court erred in admitting the video under these
circumstances. The State did not present any forensic evidence that
the video was authentic and not an Al-generated deepfake. It did
not have an expert testify to the lack of any digital footprints that
one would expect in an Al-generated video, nor did it present any
evidence that the video was submitted to Al-detection software.

Additionally, the record does not support the district court’s
conclusion that the original had been lost or destroyed or that there
was no other available judicial process by which to obtain the
original. See lowa R. Evid. 5.1004 (2024). Notably, it also does not
appear the State made any real attempt to find the original source
of the video. The State did not present evidence or testimony from
the people allegedly had seen the video before it was sent to Sohs’s
sister. The police did not obtain or even attempt to obtain search
warrants for any of those individuals’ phones or phone records. Nor

did the State present any evidence that it attempted to subpoena
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Facebook for either the messages or the data related to the users
who sent them.

Nor did the State get a search warrant for Amyda’s phone or
any of his other electronic devices. D0134, at 89:12-15. There is no
evidence the State sought Amyda’s Facebook messages related to
Sohs or the video. There was no evidence or testimony as to any
digital footprints that were on the video, much less anything else
tying the video’s creation to Amyda, such as the video being created
on May 5th or 6th of 2023 or the type of phone it was recorded with
being the same model as Amyda’s. DO134, at 89:16-18. There was
no evidence the State attempted to subpoena or otherwise obtain
Amyda’s phone records.

The only evidence in the record as to the State’s efforts to
obtain the video came from Hansen. He testified that he attempted
to meet with Amyda to interview him two times. D0133, at 44:6—
45:22; D0134, at 86:24-87:2. After Amyda did not come at the
agreed upon times for the interviews, Hansen requested an arrest
warrant for the offense. D0133, at 45:12-22. Apparently, Amyda’s

phone was not in his possession when he was arrested on the
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offense, as Hansen testified law enforcement never seized Amyda’s
phone. D0O134, at 90:4-13. The record does not show that law
enforcement made any other attempts with regards to the video
evidence other than attempting to have Amyda come into the police
station. Rather, it appears that was the only step law enforcement
took to attempt to trace the video to Amyda. See D0134, at 45:12—-
25.

Thus, this is not a case where there is proof or evidence
showing a defendant or someone else has either intentionally or
accidentally destroyed the evidence in question. The record does not
show that the original video that was created or Amyda’s phone was
either lost or destroyed. Nor does the record establish that law
enforcement used the available judicial processes available to it,
including search warrant to find Amyda’s phone and/or
subpoenaing related records from his phone and the Facebook
accounts the video was transmitted through. Rather, it appears that
law enforcement did little to no investigation as to the source
and/or creator of the video. The State cannot simply allege evidence

is lost, destroyed, or unavailable by other available judicial
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processes under such circumstances. Accordingly, the district court
erred in concluding the original was not required.

In this case, the video was not the best evidence. The video
was not the original that was taken, but a copy. Importantly, the
defense raised a genuine question about the original’s
authenticity—the supposed creator of the video alleged it was a
deepfake . See Iowa R. Evid. 5.1003 (2024). There was no evidence
supporting the conclusion that the original was destroyed, lost, or
unable to be obtained through judicial processes. Accordingly,
Court of Appeals erred by affirming the district court admission of
the video over the defense’s best-evidence objection.

CONCLUSION

For the reasons outlined above, Defendant-Appellant Max
Amyda requests this Court accept further review, vacate the Court
of Appeals’ decision, reverse his conviction and remand for a new

trial.
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