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QUESTIONS PRESENTED FOR REVIEW
Did the district court impose an illegal sentence by failing to merge
Jerell McKnight’s willful injury convictions in the absence of a finding

that there was a break in the action?

Whether McKnight’s sentence for multiple acts of willful injury
should have merged under the break-in-the-action test?

Whether the Court should adopt plain error review?



STATEMENT IN SUPPORT OF FURTHER REVIEW

In this appeal, Jerell McKnight challenges the district court’s
failure to merge his convictions for willful injury. The State concedes
that under State v. Velez, 829 N.W.2d 572 (lowa 2013), McKnight’s
convictions must merge unless the offenses were separated by a
break in the action. This concession decides that appeal because
McKnight’s factual basis did not include an admission that there was
a break in the action sufficient to constitute two acts of willful injury.
Nor did the district court make any such finding. Accordingly,
McKnight is entitled to merger of his two convictions. Rather than
address the merits of McKnight’s merger claim, the court of appeals
dismiss his appeal “for lack of jurisdiction.” State v. McKnight, 2026
Iowa App. LEXIS 245 at *3 (Iowa Ct. App. Mar. 11, 2026).

Further review is warranted for several reasons. First, this
Court has long held that “failure to merge convictions as required by
statute results in an illegal sentence” and “[sJuch claims may be
raised at any time.” State v. Love, 858 N.W.2d 721, 723 (Iowa 2015).
In State v. Copenhaver, 844 N.W.2d 442 (lowa 2014), this Court
characterized a unit-of-prosecution challenge as presenting a non-

constitutional form of “merger” subject to an illegal sentence claim.



Id. at 447-52 (“we find there is substantial evidence to support two
robbery convictions. Therefore, Copenhaver’s sentence was not
illegal”). Following Copenhaver, the lowa Court of Appeals identified
“conflicting case law” on the question of whether unit-of-prosecution
challenges strike at the substance of a conviction or the legality of
the sentence. State v. Baker, 2016 lIowa App. LEXIS 817 at *4 (lowa
Ct. App. Aug. 17, 2016). At least one recent court of appeals case
has found that it does constitute an illegal sentence, and therefore,
traditional error preservation rules do not apply. State v. Ware, 2025
Iowa App. LEXIS 754 at *13 n.4 (Iowa Ct. App. Aug. 20, 2025). Access
to appellate review of an illegal sentence should not depend on the
happenstance of the court of appeals panel hearing the case. For
this reason, this appeal represents the paradigmatic case for further
review.
Alternatively, the Court should adopt plain error review to the
extent that McKnight has not preserved error.
NATURE OF THE CASE
Jerell McKnight appeals from his guilty plea to two counts of
willful injury in violation of lowa Code section 708.4(2), a class “D”

felony. D0040, Written Plea of Guilty at 1 (09/11/24); DO048, Order



of Disposition at 1 (11/06/24). The district court sentenced
McKnight to five years in prison on each count to be served
concurrently. D0048 at 1. McKnight timely appealed. D0O053, Notice
of Appeal (11/12/24). In his appeal, McKnight asserts that the
district court imposed an illegal sentence in failing to merge his
willful injury convictions. The Iowa Court of Appeals dismissed his
appeal for lack of jurisdiction because he did not file a motion in
arrest of judgment. McKnight, 2026 lowa App. LEXIS 245 at *2. This
application for further review follows.
STATEMENT OF THE FACTS

On June 14, 2024, Mason City Police officers arrested Jerell
McKnight and charged him for attempted murder and being a
prohibited person in possession of a firearm. DO0001, Criminal
Complaint (06/16/24); DO002, Criminal Complaint (06/16/24). The
charges stemmed from a shooting inside a liquor store following a
fight between two groups of customers. DO0010, Minutes of
Testimony Attachment at 1-11 (06/25/24). On September 10, 2024,
the State filed an amended trial information substituting two counts
of willful injury resulting in bodily injury in place of the attempted

murder and firearm charges. DO0039, Amended Trial Info. At 1



(09/10/24). The next day, McKnight filed a petition to plead guilty
to the amended charges. DO0040 at 1-3. Pursuant to a plea
agreement, the State was free to argue for consecutive prison
sentences of five years on each count. D0040 a 2. In exchange,
McKnight agreed not to ask for probation, but he was free to argue
for concurrent sentences. D0040 at 2. The district court accepted
McKnight’s written guilty pleas and set the matter for sentencing.
DO0042, Record of Arraignment or Plea Change at 1 (09/11/24).
Prior to the sentencing hearing, McKnight filed a motion in
arrest of judgment, requesting that his guilty plea be withdrawn.
D0045, Motion in Arrest of Judgment at 1 (10/21/24). He
subsequently withdrew the motion, and the case proceeded to
sentencing. DO0068, Sentencing Tr. at 2:21 to 3:11 (11/06/24).
Consistent with the plea agreement, the State requested consecutive
prison sentences. DO0068 at 13-18. In turn, McKnight’s attorney
noted the plea agreement prevented him from asking for probation,
but he noted that the court was free to order a suspended sentence:
Your Honor, the Court's not bound by any agreements
between the parties and can do anything up to the max or
lower than what we have as it is not a forcible felony. And

as the State indicated, my client has limited criminal
history and is a young individual.



D0068 at 6:5-9. Before announcing sentence, the court inquired
about merger of the two offenses:

THE COURT: Just one minute here. Counsel, I
didn't take the guilty plea, it was Judge Weiland, so I'm
just trying to make sure that [ understand exactly here. So
the two counts though it's from the same incident, same
victim; correct?

MR. THIRNBECK: Correct, Your Honor.
THE COURT: Okay.

MR. THIRNBECK: And as I explained to Judge
Weiland via e-mail regarding it, Mr. -- what's his name --
LR as we have in the initials, was injured both in his front
and back, front of his body, one entry wound on the front,
one in the back; and that's our argument that willful injury
was — was -- how they're separate, while separate willful
that happened in a short period of time.

THE COURT: All right. I want to --

MR. MOE: I think the case law supports for the
purpose of willful injury each shot could be considered a
separate unit of prosecution but that's just not how it was
charged.

THE COURT: Okay. All right.

MR. THIRNBECK: And so we're primarily arguing
that basically the first hit and the last hit would be
basically --

THE COURT: Yes. I wanted just to make sure. I
was going through the guilty plea I just wanted to make
sure that [ wasn't missing anything there.



DO068 at 7:21 to 8:21. Thereafter, the court imposed sentence:

Iowa law requires the Court impose a sentence that
considers your need for and potential for rehabilitation, as
well as the necessity of protecting the community from
further offenses by you and others. A lot of factors go into
that determination, your age, your prior criminal history,
your employment, your family circumstances, the nature
of this offense, obviously a weapon was used and
everything else that I've been able to learn through the file
and also through the Pre-Sentence Investigation Report,
you know, which obviously you've reviewed and
understand the detail in there with regards to your, you
know, employment, education, substance use, family
circumstances, all of that, you know, it's all important so
that I have an idea as to what the best sentence is.
Obviously, I think you understand the seriousness behind
this . . . this incident and the fact that it could have been
worse.

* Kk %

And certainly, you know, when you discharge a firearm
there are consequences to that and so I know that you're
young and you don't have a criminal history, however, you
know, this was a very obviously violent offense and
reckless. . . . And you need to -- you need to learn that this
type of behavior isn't going to be tolerated and when you
do -- and when you make decisions like this there are
going to be consequences to it so with regards to both
Count I and Count II, I'm going to order that you be
committed to the custody of the Director of the lowa
Department of Corrections for an indeterminate term not
to exceed five years and the sheriff will transport you to
the reception center designated by the Department of
Corrections, mittimus will issue immediately and you will
get credit for time that you've served.

10



With regards to the sentences, whether they should run
concurrent or consecutive, those same factors that I talked
about earlier are factors that I consider, but also important
factors are, you know, was it one incident, what was the
timing of it, things of that nature; and based on the fact
that this was a relatively seconds apart and everything else
that I've been able to learn here through the file, I'm going
to run that your sentences for Count I and Count II the
prison sentences that they run concurrently. I think that
will still give you the chance to be rehabilitated and
hopefully when you are paroled that you are in a situation
that you understand now that you can't participate in this
type of criminal activity.

DO068 at 9:16 to 12:9. This appeal followed. D0O0S53 at 1.

ARGUMENT

BECAUSE MCKNIGHT’S OFFENSES SHOULD HAVE
MERGED UNDER THE BREAK-IN-THE-ACTION TEST, HIS
SENTENCE FOR MULTIPLE ACTS OF WILLFUL INJURY IS

ILLEGAL

Under Iowa law, “[n]Jo person should be convicted of a public

offense which is necessarily included in another public offense of
which the person is convicted.” lowa Code § 701.9. Here, both of
McKnight’s willful injury charges arose from firing shots at the same
victim. D0010 Attachment at 2-11. But, there was no admission in
the factual basis of McKnight’s guilty plea petition proving a break in

the action. D0O040 at 2. Nor was there any finding by the court of a

11



break in the action. D0042 at 1. While McKnight stipulated to
consideration of the minutes of testimony to support his factual
basis, they do not establish a break in the action either. They merely
allege that McKnight shot at the victim “4 to 5 times.” DO0010
Attachment at 8. They also allege that the victim went back to the
door “where he was shot at again.” DO0010 Attachment at 8.
Although this alleges a break in the action writ large, it does not
assert that McKnight fired the second round of shots or that any
shots struck the victim. DO0010 Attachment at 8. Without an
admission from McKnight that his offenses arose from separate acts
or a factual finding from the court, the offenses must merge even if
“the evidence might have supported such a determination.” Love,
858 N.W.2d at 725.

II. THE COURT OF APPEALS HAD JURISDICTION TO DECIDE
MCKNIGHT’S ILLEGAL SENTENCE CHALLENGE

The court of appeals’ view that it did not have jurisdiction to
entertain McKnight’s illegal sentence challenge is contrary to well-
established precedent from this Court. In several cases, this Court

has applied “merger” in cases involving multiple charges for the same

offense. See State v. Ross, 845 N.W.2d 692, 701 (lowa 2014) (“we

12



recognize Ross as using the word ‘merger’ in his brief in its general
definition of ‘|tJhe act or instance of combining or uniting’ to ask us
to combine his convictions”); see also Love, 858 N.W.2d at 723 (citing
section 701.9 in describing the question presented as whether
sentence for two separate crimes was illegal). In at least one case,
this Court considered it under the Double Jeopardy Clause and
entertained appellate jurisdiction even though the issue had not been
preserved properly in the district court. State v. Constable, 505
N.W.2d 473, 477-78 (Iowa 1993). More recently, the lowa Court of
Appeal found that a unit-of-prosecution error constitutes an illegal
sentence, and therefore, traditional error preservation rules do not
apply. State v. Ware, 2025 Iowa App. LEXIS 754 at *13 n.4 (lowa Ct.
App. Aug. 20, 2025). Because the court of appeals’ decision is
contrary to these cases, McKnight is entitled to further review.
III. THE COURT SHOULD ADOPT PLAIN ERROR REVIEW

The denial of appellate review merely invites the unnecessary
expenditure of judicial resources. McKnight will simply file for
postconviction relief under chapter 822. Unfortunately, it will likely
take him years to obtain relief because of the “brewing crisis” of

indigent defense attorneys willing to accept court appointments in
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PCR cases:

From: Christopher Kemp [18]

To: Christopher Kemp [JB]; Coleman McAllister [1B]
Subject: Polk County PCR Emerging Crisis

Date: Wednesday, March 25, 2026 4:09:00 FM
Counsel

Polk County currently has a little over 200 pending PCR cases. and one contract
attorney that is willing to take them. As vou can imagine, he 1z already overloaded.
Judge McAllister has been tasked with finding a solution to this brewing crisis, as
cases are beginning to get stayed due to lack of available counsel. Judge McAllister has
been in regular contact with Jeff Wright. and the Polk County judges are asking
members of the bar to take one (or more if desired) active PCR case at the State rate
(378/hr) without getting added to the PCR contract attorney list.

While I certainly understand the economics of a private criminal defense firm. vou
would be providing a tremendous service without making an ongeing commitment. If
vou are willing to provide this service for one case. please contact Judge McAllister
(coleman.meallister@iowacourts.gov). Feel free to contact he or I if you have any
guestions or want additional information.

Pleasze feel free to pass this along to anvone elze that might be willing to help. I have
about 40 bee'd on this email. so if vou all took even one. that would knock out about
20% of our backlog. Thank vou.

CK

State v. Young, 2025 lowa App. LEXIS 469 at 27 (Iowa Ct. App. May
21, 2025) (Tabor, J., concurring) (“realistically defendants with
viable, yet unpreserved, claims will face long stretches of
incarceration waiting for a court to decide). In State v. Treptow, 960
N.W.2d 98 (lowa 2021), Justice Appel explained why the adoption of
plain error makes sense following the passage of S.F. 589. Id. (Appel,
J., at 116-21). All those justifications apply with equal force in this

case.
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CONCLUSION
For the reasons set forth above, Jerell McKnight requests this
Court to merge his convictions and remand for resentencing. and
remand for further proceedings consistent with its opinion.
REQUEST FOR ORAL ARUGMENT
Jerell McKnight’s counsel requests to be heard in oral

argument.
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