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QUESTIONS PRESENTED FOR REVIEW

Whether Iowa’s Comparative Fault Act requires allocation of fault to a
released original tortfeasor when plaintiffs allege that individual medical
providers caused either the same indivisible injury or a later enhanced
injury arising from treatment of that injury.

Whether DeMoss v. Hamilton, 644 N.W.2d 302 (lowa 2002), governs a
case involving alleged medical negligence following third-party trauma,
or whether DeMoss is confined to patient fault and is doctrinally distinct
from fault allocation between successive tortfeasors.

Whether the Court of Appeals’ decision barring any fault allocation to the
original tortfeasor as a matter of law conflicts with lowa’s statutory
comparative-fault  framework, this  Court’s  enhanced-injury
jurisprudence, lowa Code section 668.5, and persuasive national
authority.



TABLE OF CONTENTS

QUESTION PRESENTED FOR REVIEW .......coviiiiiiiececece e 2
TABLE OF CONTENTS ..ottt 3
TABLE OF AUTHORITIES ......cci it 4
STATEMENT SUPPORTING FURTHER REVIEW..........cccovvvveiiieicien, 5
STATEMENT OF FACTS ..ottt 7
ARGUMENT ..ottt sttt e e 9
l. Iowa’s Comparative Fault Act Requires Allocation of Fault to a
Released Original Tortfeasor When Plaintiffs Allege the Same
Indivisible Injury or a Later Enhanced Injury .........ccccoeevvveiiesiineenn, 9

1. DeMoss v. Hamilton Does Not Govern Fault Allocation Between
SUCCESSIVE TOMFRASOIS ...t e e e e e e e e aeeees 11

[1l. The Court of Appeals’ Rule Conflicts with lowa’s Enhanced-Injury
Jurisprudence, the Restatement, Section 668.5, and Persuasive

National AULNOIILY ..........coiiiiice e 12
CONCLUSION. ...ttt ettt nre e 16
CERTIFICATE OF FILING AND SERVICE ..o, 17
CERTIFICATE OF COMPLIANCE.........co et 18
ATTACHMENTS

l. OPINION OF THE COURT OF APPEALS



TABLE OF AUTHORITIES

Cases

Banks v. Elks Club Pride of Tennessee No. 1102, 301 S.W.3d 214 (Tenn. 2010)...

................................................................................................................................. 15
Beverage v. Alcoa, Inc., 975 N.W.2d 670 (Iowa 2022)........ccceveeriieiieiiniieenieeneenn 9
Chicago Central & Pacific R. Co. v. Union Pacific R. Co., 558 N.W.2d 711 (lowa
L TSR PPTTROUTRRRTRO 14
Cramer v. Starr, 375 P.3d 69 (Ariz. 2016) .......cccevieiieiiecee e, 15
DeMoss v. Hamilton, 644 N.W.2d 302 (lowa 2002).........ccccceevvvreieesieenrnennn. passim
Estate of Butterfield by Butterfield v. Chautauqua Guest Home, Inc., 987 N.wW.2d
834 (10W@, 2023) ....eeeiieeiee ettt sttt nneennes 9
Estate of Ryan v. Heritage Trails Associates, Inc., 745 N.W.2d 724 (Iowa 2008)...
................................................................................................................................. 14
Jahn v. Hyundai Motor Co., 773 N.W.2d 550 (lowa 2009)..........ccceeeurrvrrnnnnn. 12,13
Mulhern v. Catholic Health Initiatives, 799 N.W.2d 104 (lowa 2011) ................. 12
Schwennen v. Abell, 430 N.W.2d 98 (Iowa 1988)..........cccccevviirievieiie e 14
Spaur v. Owens-Corning Fiberglas Corp., 510 N.W.2d 854 (lowa, 1994)............. 9
Statutes

[OWA COUE § BB8.1......ccuecvieeieieieciecte ettt bbbt srenas 10
JOWA COUE § BB8.3 ...ttt et e e e e e s e e s e e e e e e e e e s e e aareees 9,10, 11
[OWA COUE § BB8.5......ccueciiceieieie ettt et passim
JOWA COUE 8§ BB8.7 ....eveeeeiieeee ettt e e et e e et e e e e e e e s e s e b et e e e e e e e s e ssaaneees 9,11-12
Other Authorities

Restatement (Third) of Torts: Liability for Physical and Emotional Harm § 35...13

4



STATEMENT SUPPORTING FURTHER REVIEW

The Court of Appeals adopted a categorical rule that fundamentally alters
Iowa’s comparative-fault system in medical-negligence cases. Under that rule, once
a patient settles with the actor who caused the traumatic injury and later sues
medical providers, the jury is prohibited, as a matter of law, from considering the
fault of the person who caused the injury in the first place. That holding has no basis
in the text of Iowa Code chapter 668 and directly conflicts with this Court’s
enhanced-injury jurisprudence.

The decision also dramatically extends DeMoss v. Hamilton beyond its
holding. DeMoss addressed whether a physician may shift fault to the patient for
the behavior that necessitated treatment. It did not involve successive tortfeasors,
released parties, enhanced injury, or allocation of causation between independent
actors. By transforming DeMoss into a blanket prohibition on comparative fault
between original tortfeasors and treating clinicians, the Court of Appeals created a
sweeping judicial exception to chapter 668 that the legislature has never enacted.

The consequences of that rule are substantial. It removes the initiating
tortfeasor from the jury’s consideration in an entire class of cases. It collapses
enhanced-injury doctrine into a system of all-or-nothing medical liability. It
reshapes settlement incentives by encouraging plaintiffs to immunize original

tortfeasors through settlement while concentrating full exposure on individual



clinicians who did not cause the accident. And it nullifies the contribution and
indemnity framework the legislature enacted in lowa Code section 668.5.

The dissent correctly identified these structural defects. It recognized that the
majority’s approach cannot be reconciled with the statutory text, with lowa’s
enhanced-injury framework, or with national comparative-fault authority. Further

review is warranted.



STATEMENT OF FACTS

On July 6, 2018, Ellie Shimp injured her left lower extremity in a jet-ski
accident on Clear Lake. D0001 (LACV072217), Pet. at Law and Jury Demand at
14 (6/23/2020). On December 18, 2018, Ellie Shimp, by her parents and next
friends, filed suit against the driver and owners of the jet ski seeking to recover past
and future pain and suffering, mental anguish, past and future loss of function of
mind and body, past lost income and future loss of earning capacity, medical
expenses, and loss of parental consortium. D0001 (Cerro Gordo LACV071458),
Petition (12/18/2018). On October 16, 2019, Plaintiffs settled with those defendants
and dismissed that action with prejudice. D0020 (Cerro Gordo LACV071458),
Dismissal with Prejudice (11/13/2019).

On June 23, 2020, Ellie Tatum Shimp, Zach Shimp, and Kerri Shimp filed
this lawsuit against Defendants-Appellees alleging injury to Ellie’s left lower
extremity and seeking the same categories of damages previously claimed against
the released jet-ski defendants. D0001, Petition at Law and Jury Demand at 7
(6/23/2020). Plaintiffs allege that Defendants failed to timely diagnose and treat a
popliteal artery injury. Id. § 32. Plaintiffs further allege that because of the delay in
diagnosis and treatment, Ellie suffered a loss of muscle and soft tissue to her left

lower extremity. Id.



In their Answers, Mason City Clinic and the Mercy Defendants raised
comparative fault and moved to confirm its applicability. D0090, Joint Motion to
Confirm Applicability of Comparative Fault Act. Plaintiffs resisted. D0099,
Resistance. On November 9, 2023, the District Court confirmed that the jury must
be permitted to allocate fault to the released jet-ski defendants. D0127, Order on
Defendants’ Motion to Confirm Applicability et al. (11/9/23).

Plaintiffs sought interlocutory appeal. On November 13, 2025, the Court of

Appeals reversed. The dissent would have affirmed.



ARGUMENT

l. Iowa’s Comparative Fault Act Requires Allocation of Fault to a
Released Original Tortfeasor When Plaintiffs Allege the Same
Indivisible Injury or a Later Enhanced Injury.

Iowa Code chapter 668 states plainly that fault must be apportioned “[i]n the
trial of a claim involving the fault of more than one party to the claim.” Iowa Code
§ 668.3(2). The statute further requires that the allocation include any “person who
has been released from liability.” Iowa Code §§ 668.3(2), 668.7. These provisions
are categorical, not discretionary. They reflect a legislative judgment that
responsibility for damages must track causation wherever multiple actors are
alleged to have contributed to the same physical outcome.

This Court has consistently held that when statutory language is
unambiguous, courts are not free to create policy-based exceptions. Beverage v.
Alcoa, Inc., 975 N.W.2d 670, 681 (lowa 2022); Estate of Butterfield by Butterfield
v. Chautauqua Guest Home, Inc., 987 N.W.2d 834, 838 (lowa, 2023). In Godbersen
v. Miller, 439 N.W.2d 206, 208 (lowa 1989), this Court emphasized that chapter
668 embodies a legislative commitment to proportional responsibility. In Spaur v.
Owens-Corning Fiberglas Corp., 510 N.W.2d 854, 862 (lowa 1994), the Court
reaffirmed that released parties remain part of the allocation framework precisely

to prevent artificial distortion of fault.

Nothing in chapter 668 exempts medical-negligence actions from this



structure. To the contrary, the statute defines “fault” broadly to include all negligent
acts or omissions of any person. lowa Code 8 668.1(1). Yet the court of appeals
created a categorical medical-malpractice exception that removes original
tortfeasors from the verdict form whenever plaintiffs later pursue medical
providers. That judicial carveout finds no support in the text of the statute and is
incompatible with the statutory design.

That incompatibility is underscored by the way chapter 668 operates as an
integrated system. Allocation under section 668.3 does not stand alone. It functions
in tandem with section 668.5, which governs contribution and proportional financial
responsibility among tortfeasors who are liable upon the same indivisible claim for
the same injury. lowa Code § 668.5(1). The legislature expressly structured these
provisions to work together so that the jury’s allocation of fault at trial supplies the
necessary foundation for proportional responsibility after verdict. Stripping the
original tortfeasor from the allocation phase not only distorts the verdict form, it
preemptively disables the contribution framework the legislature deliberately
layered on top of comparative fault.

The statutory conflict is especially stark here because Plaintiffs’ damages
theory necessarily spans both the original jet-ski trauma and the subsequent medical
course. Plaintiffs seek recovery for permanent impairment, disfigurement, and

functional loss. D000, Petition § 32. Those injuries are not caused exclusively by
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the alleged delay in diagnosis. They are the product of a combined causal sequence
beginning with the Clear Lake jet-ski collision. Chapter 668 was enacted precisely
to ensure that in such circumstances juries may allocate responsibility in proportion
to causation rather than through categorical exclusion.

By removing the original tortfeasor from the jury’s consideration as a matter
of law, the court of appeals substituted a judicial exclusion for the legislature’s
comprehensive allocation framework and simultaneously undermined the
proportional-responsibility structure that sections 668.3 and 668.5 are designed to
operate together to achieve. The dissent correctly recognized that nothing in chapter
668 authorizes such a result and that its creation disrupts the statute’s core purpose.

1. DeMoss v. Hamilton Does Not Govern Fault Allocation Between
Successive Tortfeasors.

The Court of Appeals treated DeMoss v. Hamilton as controlling. But
DeMoss resolved a fundamentally different question. It held only that a physician
may not reduce liability for breach of the standard of care by attributing comparative
fault to the patient for conduct that necessitated treatment. 644 N.W.2d 302, 307
(lowa 2002). The ruling rests on the principle that a patient is entitled to competent
medical care regardless of how the patient’s condition arose.

This case does not involve patient fault at all. It involves whether the jury
may consider the conduct of a third-party tortfeasor who caused the injury that set

the medical treatment in motion. Nothing in DeMoss addresses lowa Code section
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668.7, released parties, successive tortfeasors, or enhanced injury. The decision
never confronted how fault should be allocated when multiple independent actors
contribute to a physical outcome at different stages.

This Court has already made clear that DeMoss does not operate as a
universal bar on comparative fault in medical-negligence cases. In Mulhern v.
Catholic Health Initiatives, 799 N.W.2d 104, 120-121 (lowa 2011), the Court
confirmed that comparative fault remains available in malpractice actions when the
plaintiff’s conduct is causally relevant after treatment begins. The critical
distinction in DeMoss was not the presence of medical negligence but the
irrelevance of pre-treatment patient conduct to the breach analysis.

By extending DeMoss to erase the original tortfeasor from the verdict form,
the court of appeals collapsed duty analysis and causation allocation into a single
inquiry. Whether Defendants owed a full professional duty to Ellie is not disputed.
Whether the jet-ski collision materially contributed to the permanent physical
outcome is a separate and unavoidable causation question. The dissent properly
recognized that DeMoss never purported to resolve that second issue and that using
it for that purpose distorts its holding.

I11. The Court of Appeals’ Rule Conflicts with Iowa’s Enhanced-

Injury Jurisprudence, the Restatement, Section 668.5, and

Persuasive National Authority.

In Jahn v. Hyundai Motor Co., 773 N.W.2d 550 (lowa 2009), this Court
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adopted the modern enhanced-injury framework. Under that doctrine, the original
tortfeasor is liable for injuries caused by the initiating accident, while the
subsequent actor is liable only for incremental or enhanced harm arising thereafter.
That framework presupposes comparative allocation. Without allocation,
enhanced-injury analysis collapses into absolute liability.

The court of appeals’ rule eliminates enhanced-injury allocation in medical-
malpractice cases as a matter of law. If the original tortfeasor is barred from the
verdict form, the jury has only two choices. Either the medical provider caused all
of the plaintiff’s damages, or the medical provider caused none. That binary
framework is irreconcilable with Jahn’s causal-segmentation logic and with this
Court’s repeated insistence that liability must follow causation.

The Restatement (Third) of Torts: Liability for Physical and Emotional Harm
8 35 confirms the same rule. It recognizes that when negligent medical treatment
aggravates an existing injury, responsibility must be apportioned between the
original tortfeasor and the medical provider to reflect their respective causal roles.
Comment d explains that comparative responsibility is necessary so that each actor
bears liability only for the harm actually caused. That principle mirrors both Jahn
and the design of lowa’s comparative-fault statute.

The court of appeals’ categorical exclusion also irreconcilably conflicts with

Iowa’s contribution and indemnity framework under section 668.5. That provision
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presupposes that fault will be allocated among all tortfeasors whose conduct
contributes to the plaintiff’s damages and that financial responsibility will then be
shared in proportion to that fault. Section 668.5(1) provides that a right of
contribution exists among multiple tortfeasors who are liable upon the same
indivisible claim for the same injury. That statutory right is rendered meaningless
if the jury is prohibited, as a matter of law, from assigning any percentage of fault
to the original tortfeasor at the allocation stage.

Under the court of appeals’ rule, individual medical providers may be held
responsible for the entirety of a plaintiff’s damages even where the initiating trauma
was caused by a third party and even where the jury, if permitted to consider all
actors, would attribute substantial responsibility to that original tortfeasor. Yet those
same providers would be stripped of any realistic ability to seek contribution under
section 668.5 because the predicate finding of shared fault would never exist. The
result is not merely a distortion of comparative fault at trial. It is a functional
destruction of the contribution scheme the legislature deliberately layered on top of
chapter 668.

This Court has recognized that Iowa’s comparative-fault statute and
contribution statute operate as a unified system. See Schwennen v. Abell, 430
N.W.2d 98, 102 (lowa 1988). The court of appeals’ rule fractures that integrated

design by allowing allocation to occur at the damages stage without any
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corresponding allocation at the fault stage.

Persuasive authority from other states confirms that the court of appeals’
categorical exclusion places lowa outside the mainstream. In Cramer v. Starr, 375
P.3d 69, 76 (Ariz. 2016), the Arizona Supreme Court held that enhanced-injury
claims require allocation between original tortfeasors and medical providers. In
Banks v. Elks Club Pride of Tennessee, 1102, 301 S.W.3d 214, 223 (Tenn. 2010),
the Tennessee Supreme Court reached the same conclusion. These courts
recognized that enhanced injury cannot be coherently analyzed unless the initiating
event remains part of the allocation framework.

The trial-level consequences of the majority’s rule underscore its doctrinal
error. Individual clinicians who did not cause the initiating trauma are forced to
defend against the entire downstream physical outcome with no ability to have the
jury consider the precipitating cause. That form of structural over-attribution is
precisely what comparative-fault regimes were designed to prevent. The dissent
correctly recognized that the majority’s approach transforms comparative fault into

a rule of comparative erasure.
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CONCLUSION

The court of appeals has created a categorical medical-malpractice exception
to lowa’s comparative-fault statute that the legislature has never enacted. It has
extended DeMoss v. Hamilton far beyond its holding and placed that decision in
direct conflict with this Court’s enhanced-injury jurisprudence. The result is a rule
that removes initiating tortfeasors from the jury’s consideration, distorts causation
analysis, reshapes settlement incentives, undermines the contribution and indemnity
framework of section 668.5, and uniquely burdens individual medical professionals.

For these reasons, Defendants-Appellees Dr. Timothy A. Gibbons, Chad H.
Boyer, P.A.-C., Jared A. Knowles, P.A.-C., and Mason City Clinic, P.C.
respectfully request that this Court grant further review.

Respectfully submitted,
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