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QUESTIONS PRESENTED FOR REVIEW

I. Can a factfinder assign a percentage of fault to a third-party original tortfeasor
under Iowa’s Comparative Fault Act for alleged injuries sustained in a medical

negligence lawsuit?

I1. Should the Iowa Supreme Court adopt Restatement (Third) of Torts: Liability
for Physical and Emotional Harm section 35 comment d [hereinafter
“Restatement (Third): Liability”’] which endorses that a factfinder may assign a
percentage of fault to a third-party original tortfeasor in alleged “enhanced

harm” cases such as a medical negligence action?

II1. Is DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa 2002), holding that assigning a
percentage of fault to a Plaintiff-patient may not occur in certain circumstances
in a medical negligence case, sufficiently distinguishable from the issue in this
matter. If it is not, should it be overruled considering Jahn v. Hyundai Motors Co.,
773 N.W.2d 550 (Iowa 2009), and Restatement (Third): Liability section 35

comment d, and persuasive sister state authority?
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STATEMENT SUPPORTING FURTHER REVIEW

This further review application highlights a question of first impression in Iowa:
Whether a third-party original tortfeasor who injured and settled with a plaintiff can be
assigned a percentage of “fault” by a factfinder under Iowa’s Comparative Fault Act
[hereinafter “Act”] in a medical negligence case where the plaintiff is suing defendant
medical providers as successive tortfeasors who allegedly committed the same injury or
an “enhanced” injury. As applied in this appeal, the Medical Provider Defendants are
requesting that the jury in this case be instructed to apportion fault to released third-
party Jet Ski Defendants who crashed into the Plaintitf Elli Shimp in a jet ski collision
that necessitated Plaintiff’s medical care and treatment with the Defendant Medical
Providers.

The Medical Provider Defendants argue the jury should under the plain tenets
of comparative responsibility, as identified in Jahn v. Hyundai Motors Co., 773 N.W.2d
550 (Towa 2009), which explains the Act applies to “enhanced injuries,” irrespective of
whether the injuries are divisible or indivisible. The Medical Provider Defendants
turther point to the Restatement (Third): Liability section 35 comment d, which
reaffirms the rule that the original tortfeasor’s “scope of liability” includes any
“enhanced harm” from subsequent medical aid and expressly endorses assigning a
percentage of fault to an original tortfeasor for their role in proximately causing the

“enhanced harm” in the medical negligence lawsuit. In resistance, Plaintiffs cite DeMoss

v. Hamilton, 644 N.W.2d 302 (Iowa 2002), which holds that a factfinder may not assign
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a percentage of fault to the plaintiff when their own actions that caused the injury
requiring medical assistance subject to a medical malpractice action in certain
circumstances. A split five (5) judge panel on lowa Court of Appeals concluded that
the Act did not apply in reversing the District Court’s Order. Shimp v. Gibbons, No. 23-
2025, 2025 WL 3165936 (Iowa Ct. App. Nov. 13, 2025).

Further review is warranted. The Shzzp majority’s holding conflicts with the
comparative fault principles that the Iowa Supreme Court laid out in Jahn for enhanced
injuries, a published federal district court order, Lee v. Small, 829 F.Supp.2d 728, 750 n.
8 (N.D. Iowa 2011), which predicted that the Iowa Supreme Court would apply Jahn’s
interpretation of the Act to this type of case, and several other states that allow such
tault to be apportioned under their respective comparative fault regimes. See Iowa R.
App. P. 6.1103(H)(1). This appeal also involves whether the original tortfeasor rule as
restated within the “Scope of Liability” Chapter in Restatement (Third): Liability, and
its comment d on comparative fault applies to this rule, should be adopted, an argument
which the Shzmp special concurrence and dissent described as “evolving legal concepts”
and the Shzmp majority would not consider because the Iowa Supreme Court had not
expressly adopted it. See Shimp, 2025 WL 3165936 at ¥4 n.9 (majority opinion); id. at *5
(Buller, J., specially concurring), id. at *6 (Greer, J., dissenting); Iowa R. App. P.
6.1103(5)(3).

Plaintiffs cannot seriously argue that this issue is not appropriate for further

review. Consistent with Mercy’s appellate briefing, Plaintiffs” appellate brief identified

10
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that “a new precedential opinion from the Supreme Court may give lower courts and
the bar needed and valuable guidance in this area”” Plfs.” Br. at 7 (emphasis added); see also
Mercy Br. at 13 (requesting Iowa Supreme Court retention). Indeed, both the Shinp
special concurrence and dissent seemingly endorsed that this issue constitutes an
important question of law that should be settled by lowa Supreme Court. See Shimp,
2025 WL 3165936 at *5 (Buller, J., specially concurring) (explaining “this might have
been a case better suited for supreme court retention”), 7d. at *6 (Greer, J., dissenting)
(describing Plaintiffs’ suggestion for a new precedential opinion as “a good idea”); lowa
R. App. P. 6.1103(%) (2, 4). For these reasons, the lowa Supreme Court should grant this

turther review application.

11
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STATEMENT OF FACTS AND PROCEEDINGS

Plaintiff Ellie Shimp suffered a tragic and significant injury to her left leg on July
0, 2018, as the result of a jet ski collision. D0001 (LACV072217), Pet. at Law and Jury
Demand at § 14 (6/23/2020). Ellie subsequently received medical treatment and care
trom the Medical Provider Defendants. See generally id.

Plaintiffs filed two separate lawsuits in Cerro Gordo County alleging negligence
out of this situation: one against the jet ski operator and owners on December 18, 2018,
and one against the medical providers on June 23, 2020. See generally 1D0001
(LACV071458), Pet. at Law and Jury Demand (12/18/18); D0001 (LACV072217).
Both petitions broadly requested similar damages awards for Ellie’s severe and
permanent injury including past and future medical expenses, non-economic damages
in the form of pain and suffering, loss of function, and lost earning capacity. Compare
D0001 (LACV071458) at 9 13—14 with D0001 (LACV072217) at 9 33—34. Plaintiffs
settled with the Jet Ski Defendants prior to initiating suit against the medical provider
Defendants.

The Medical Provider Defendants, in recognizing that the Jet Ski Defendants
had settled with the Plaintiffs for nearly identical damages plead against them, filed a
motion to confirm the applicability of the Act in their medical negligence claim. See
generally D0090, Defs.” Joint Mot. to Confirm Applicability of Comparative Fault Act to
The Released Persons Pursuant to Iowa Code section 668.7 (04/20/23). Following

extensive briefing, the District Court found that the Act was applicable. See D0127,

12
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Order on Defs.” Mot. to Confirm the Applicability of the Comparative Fault Act to the
Released Person Pursuant to Iowa Code section 668.7 (11/09/23). Following a granted

interlocutory appeal application, a split Court of Appeals panel of five judges reversed.

13
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ARGUMENT

I. The Plain Text of the Act, Iowa Caselaw, and Persuasive Authority

Support Assigning Fault of a Third-Party Original Tortfeasor in a Medical

Malpractice Claim.

Iowa Courts have long explained that the purpose of lowa’s Comparative Fault
Act is to ensure that parties “pay in proportion to their fault.”” Mulhern v. Cath. Health
Initiatives, 799 N.W.2d 104, 113 (Iowa 2011) (quoting Godbersen v. Miller, 439 N.W.2d
200, 208 (Iowa 1989)). To facilitate this purpose, the Act provides that “[i]n the trial of
a claim involving the fault of more than one party to the claim” the factfinder is required
to assess the amount of damages irrespective of contributory fault and then assign a
percentage of the total fault. Iowa Code section 668.3(2)(a—0b).

“ ‘[Flault’ means one or more acts or omissions that are 7z any measure negligent
or reckless toward the person or property of the actor or others.” Iowa Code § 668.1(1)
(emphasis added); see Johnson v. Junkmann, 395 N.W.2d 862, 867 (Iowa 19806) (explaining
that definition of fault is broad). The phrase “ ‘[ijn any measure’ is intended to cover all
degrees and kinds of negligent conduct without the need of listing them specifically.”
Unif. Comparative Fault Act § 1 cmt.; see also Greenwood v. Mitchell, 621 N.W.2d 200, 205
(Iowa 2001) (“[T]his court has held that ‘[t]he official comments to the Uniform Act
have some persuasive influence in determining what our legislature intended by the
language in our comparative fault act.” ” (quoting Coker v. Abell-Howe Co., 491 N.W.2d
143, 148 (Iowa 1992)). This definition “includes negligence as a matter of law, arising

from a court decision or criminal statute.” Unif. Comparative Fault Act § 1 cmt.

14
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Thus, the initial question is whether the acts of the Jet Ski Defendants, as the
original tortfeasors, were “zn any measure negligent” within the meaning of Iowa Code
section 668.1(1). Cf Mulbern, 799 N.W.2d at 114. The Plaintiffs certainly believed so
when they filed a petition against the Jet Ski Defendants seeking effectively identical
damages for permanent injuries to Ellie’s leg, such as pain and suffering, and past and
tuture medical bills, and proffered that a “pro tanto” or dollar for dollar credit could
apply for such duplicate damages in this lawsuit. Shizp, 2025 WL 3165936, at *8 n.14
(Greer, ]J., dissenting). Further, the Medical Provider Defendants provided expert
testimony indicating that the injuries that Plaintiff seeks damages for in this action were
caused by the Jet Ski Defendants. Attachment to D0115, Ex. 4 (Expert Report from
Dr. Weresh).!

Furthermore, black letter Iowa law clearly establishes that an original tortfeasor’s
“scope of liability” includes all damages that arise from subsequent medical malpractice.
Jabn, 773 N.W.2d at 559—60. And as Jahn holds, assessing a percentage of fault to an
original tortfeasor for an “enhanced harm” fits well within the scope and purpose of

the Act. Id. at 559—60.

''The Shimp majority and Plaintiff frame this argument as purely a causation defense.
Shimp, 2025 WL 3165936, at *3 (majority opinion). True, this expert testimony could
persuade a jury to determine that the Plaintiffs cannot establish a prima facie case
against the Medical Provider Defendants. But a jury could review this expert testimony
and other evidence, likely testimony from Plaintiffs” experts, and conclude that both
had a role in causing the injury or claim. See Iowa Code § 668.3(3). In short, these two
concepts are not mutually exclusive of each other.

15
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The United States District Court for the Northern District of Iowa (Judge
Bennett) in a published order considered whether Jahn’s explanation of “enhanced
harm” would apply in a situation more like this case. Lee . Small, 829 F. Supp. 2d 728,
746-52 (N.D. Iowa 2011) (involving whether medical providers fault for creating
staphylococcus infection following hospitalization of a crash should be apportioned
with the defendants). This Court concluded that it would and provided the following
rationale:

In Jahn, the Iowa Supreme Court reiterated, “We have repeatedly held that
the tortious conduct of others can be natural and foreseeable in the
context of medical negligence which results after a plaintiff is injured.”
Jabn, 773 N.W.2d at 560 (citing Casey, 323 N.W.2d at 197; Swmith v. Conn,
163 N.W.2d 407, 410 (Iowa 1968), and opining, “It is hard to see how a
different approach should apply to a case involving a product defect in an
automobile.”). The court held, however, that its rule that “comparative
tault concepts of Iowa Code chapter 668 do not apply in enhanced injury
cases” should be overruled and that the comparative fault and joint and
several liability provisions of the Comparative Fault Act should apply to
parties liable for divisible and indivisible injuries. Thus, it appears likely that
the comparative fanlt concepts of the Comparative Fanlt Act would also apply to the
issue of whether or not a physician’s or hospital’s malpractice or negligence increased a
plaintiff’s injuries from conduct of an original tortfeasor.

Id. at n.8 (emphasis added).

Applying the principles of Jahn to this case, as contemplated in e, is consistent
with several other states that have approached the question of apportionment of fault
for a third-party original tortfeasor in their comparative fault regimes. Est. of Torres v.
Kennewick Sch. Dist. No. 17, No. 4:19-cv-05038-MKD, 2024 WL 1337180, at *8 (E.D.

Wash. Mar. 28, 2024) (“State courts of last resort in other jurisdictions have confronted

16
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this issue and appear to largely agree that the original tortfeasor rule does not supersede
several liability.”); see, e.g., Cramer v. Starr, 375 P.3d 69, 76 (Ariz. 2016) (“[P]laintiffs
remain free to argue under Third Restatement § 35 that an original tortfeasor
proximately caused subsequent, enhanced injury and shares all or at least some
responsibility for that injury.”); Banks v. Elks Club Pride of Tenn. 1102, 301 S.W.3d 214,
223 (Tenn. 2010) (adopting Restatement (Third): Liability § 35); Cramer v. Slater, 204
P.3d 508, 514 (Idaho 2009) (“Idaho has adopted comparative fault, [the original
tortfeasor rule] operates as a general foreseeability rule for any subsequent medical
negligence and does not impute liability arising from all subsequent negligent acts onto
the original negligent actor. Any liability that is a result of subsequent medical negligence
may be reduced by the percentage of fault attributable to each party.”).

Of the persuasive authority mentioned, Washington has a very similar statutory
language for their comparative fault provisions. Esz of Torres, 2024 WL 1337180 at *7—
10; compare Wash. Rev. Code § 4.22.070(1) (“In all actions involving fault of more than
one entity, the trier of fact shall determine the percentage of the total fault which is
attributable to every entity which caused the claimant's damages.”) with Iowa Code §
068.3(2)(h) (“In the trial of a claim involving the fault of more than one party to the
claim [the factfinder] . . . shall make findings [on] the percentage of the total fault

allocated to each [patty].”).> Further, “[tlhe Washington’s Comparative Fault Act’s

*>The fact that Washington’s Comparative Fault Act references “damages” as compared
to Iowa’s which references a “claim” is of no consequence. As the dissent recognized,

17
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definition of ‘fault’ is identical to lowa’s.” Mulhern, 799 N.W.2d at 11; compare Wash.
Rev. Code § 4.22.015 with Iowa Code § 668.1.

The United States District Court for the Eastern District of Washington (Judge
Dimke) thoroughly explained why Washington’s similar comparative fault scheme
allows for apportionment of fault between an original tortfeasor and subsequent
medical providers. Esz. of Torres, 2024 WL 1337180, at *7-10 (assessing whether
paramedics actions could be apportioned fault in a wrongful death case against school
district); see also Crug v. Cheung, No. 87170-6-1, 2025 WL 1554557, at *3—4 (Wash. Ct.
App. June 2, 2025) (approving Torres). “Apportionment of fault is a separate analysis
trom the determination of which actors were the cause of an injury.” Esz. of Torres, 2024
WL 1337180, at *8 (quoting Wash. Rev. Code § 4.22.015). Rather, “[p]rinciples of legal
causation are used to determine which entities are ‘at fault.” ” Id. (quoting Wash. Rev.
Code § 4.22.015). But “[l]egal principles of causation do not control RCW 4.22.070(1)’s
instruction to limit the amount of damages that may be awarded against a defendant.”
Id. 'Thus, the original tortfeasor rule simply “provides which actors may be subject to

liability for an injury, but RCW 4.22.070(1) requires any damages be apportioned.” Id.

“claim” in the Act is in reference to damages. Shimp, 2025 WL 3165936, at 8 (Greer, J.,
dissenting); see Beverage v. Alcoa, Inc., 975 N.W.2d 670, 681 (Iowa 2022) (explaining that
the context of a statute is critical to address the plain meaning of a term); see also Clainms,
Black’s Law Dictionary (12th ed. 2024) (defining “claim” as “a demand for money,
property, or a legal remedy to which one asserts a right; esp., the part of a complaint in
a civil action specifying what relief the plaintiff asks for.” (emphasis added)).

18
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Estate of Torres tracks exactly what the well-reasoned Shizzp dissent articulated about
Towa’s Act. Shimp, 2025 WL 3165936, at *7-8 (Greer, ., dissenting).

The Shimp majority opined that the Act was not applicable because the original
tortfeasor’s liability for enhanced harm is a form of vicarious liability, which is settled
through equitable indemnification as described in Hunt v. Enzgen, 252 N.W.2d 445 (Iowa
1977). Shimp, 2025 WL 3165936, at ¥4 (majority opinion). But the vitality of Hunt, which
was “decided on a clean slate in Iowa” prior to the passage of the Act, is seriously
questionable following the Iowa legislature’s adoption of comparative fault. Hunt, 252
N.W.2d at 447; see Eclectic Inv. LL.C, v. Patterson, 346 P.3d 468, 474 (Or. 2015) (en banc)
(identifying a “claim for common-law indemnity is not consistent with” a
“comprehensive system for allocating fault between the parties and distributing liability
for damages severally in accordance with that allocation”). Notably, Hun/fs main
authority for equitable indemnification came from the Restatement Second of Torts
section 886B, which has been replaced and disavowed by the Restatement Third:
Apportionment section 22 in favor of comparative responsibility. Id. at 36—37; see Hunt,
252 N.W.2d at 448. Thus, Hunf's rationale for indemnity, rather than application of
comparative fault, is weak considering the Act engaged in a “truly comprehensive and
tar-ranging modification and consolidation of lowa tort law.” Johnson, 395 N.W.2d at
867.

At bottom, Iowa statutory law, caselaw, and persuasive authority support

apportioning fault to the original tortfeasor in a medical malpractice case. As such, the
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jury should determine the proportionate credit for damages, that are nearly identical as
pled between the Plaintiffs two lawsuits, rather than receive a dollar for dollar reduction
that Plaintiffs and Jet Ski Defendants negotiated to avoid a jury determination of.
Indeed, the Restatement Third: Liability supports such a position. See Barker v. Capotosto,
875 N.W.2d 157, 166 (Iowa 2016) (“We often look to the Restatements for guidance.”).

II.  Restatement (Third): Liability Supports Apportioning Fault to the Third-
Party Original Tortfeasor.

The Restatement (Third): Liability section 35 comment d, located in Chapter 6
on “scope of liability,” endorses an approach that would allow an original tortfeasor’s
fault to be compared to the subsequent medical provider’s medical negligence.
Restatement (Third): Liability § 35 cmt. d; Mercy Br. at 29-36 (explaining this
comment). As the comment explains, this approach “permits a more refined
apportionment of liability between the initial tortfeasor and a subsequent tortious actor
who is a cause of enhanced harm.” Restatement (Third): Liability § 35 cmt. d. Under
comparative responsibility, “each of the defendants is held liable for the amount of
damages reflecting the enhanced harm discounted by the comparative share of
responsibility assigned by the factfinder to that defendant.”

This comment fits well within the what the jury is tasked to do under Iowa Code
068.3(3). And certainly, the ALI is aware of respective comparative fault regimes, which
presumably includes the Uniform Comparative Fault Act on which Iowa’s Act is

significantly modeled. Cf. Szarr, 375 P.3d at 76 (“The Third Restatement emphasizes
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that adoption of several-only liability statutes like UCATA does not require or imply a
change to the OTR.”).

Further, as keenly noted by the Shizp dissent, the Iowa Supreme Court has
adopted the “scope of liability” definition under the Restatement Third: Liability and
applied that “scope of liability” formulation in medical malpractice cases. 2025 WL
3165936 at *8-10 (Greer, J., dissenting) (citing Asher v. OB-Gyn Specialists, P.C., 846
N.W.2d 492, 498 (lowa 2014) overruled, in part, on other grounds by Alcala v. Mariott Int'/ Inc.,
880 N.W.2d 699 (Iowa 20106)). And consistent with Thompson’s adoption of the “scope
of liability” formulation under the Restatement Third: Liability, the Iowa Supreme
Court has favorably cited to (or at least not disagreed with) other sections in Chapter 6
of the Restatement (Third): Liability that apply the “scope of liability” formulation in
analyzing issues. See, e.g., Royal Indem. Co. v. Factory Mut. Ins. Co., 786 N.W.2d 839, 850—
51 (Iowa 2010) (citing Restatement Third: Liability § 30 regarding when harm is not
within scope of liability); S7ate v. Roache, 920 N.W.2d 93, 101-102 (Iowa 2018) (citing
Restatement Third of Torts: Liability § 33 regarding scope of liability for intentional
and reckless tortfeasors); Szate v. Shears, 920 N.W.2d 527, 543—44 (Iowa 2018) (citing
Restatement Third: Liability § 34 regarding intervening and superseding causes); Mitchell
v. Cedar Rapids Cmty. Sch. Dist., 832 N.W.2d 689, 700 (Iowa 2013) (same).

The Shimp majority declined to consider this approach because “no caselaw
suggests that our supreme court has adopted that comment.” See Shimp, 2025 WL

3165936 at *4 n.9 (majority opinion). And the Plaintiffs did not provide any reasoning
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in their reply briefing as to why this provision should not be adopted. See generally Plfs.
Reply Br. The Iowa Supreme Court should adopt and apply this comment as it is
consistent with the plain text of the Act, Iowa caselaw on comparative fault and “scope
of liability,” and persuasive authority.

III. DeMoss is Sufficiently Distinguishable. Alternatively, it Should be
Overruled.

The Shimp majority and Plaintiffs relied on DeMoss v. Hamilton, 644 N.W.2d 302
(lowa 2002). Shimp, 2025 WL 3165936 at *3 (majority opinion). Again, DeMoss is of
limited, if any, value to the question presented in this appeal. Shimzp, 2025 WL 3165936
at *6—7 (Greer, J., dissenting). DeMoss addresses on whether the Plaintiff can be assigned
“fault”; it does not discuss whether a third-party original tortfeasor can be apportioned
“fault” for subsequent medical malpractice. 644 N.W.2d at 305 (“In other words, even
a patient who sufters a se/f-inflicted injury is entitled to non-negligent medical treatment.”
(emphasis added)). Nor does it address what constitutes a “claim” under Iowa Code
section 668.3(3). See generally id.

Notwithstanding, the Shzzp majority and Plaintiffs’ expansion of DeMoss to bar
a factfinder from apportioning an original tortfeasor’s fault is premised on faulty logic.
Under their theory, if a Plaintitf is “blameless” for a claim, then the Act cannot apply
to any other party. Shimp, 2025 WL 3165936 at *3 (majority opinion). But the Iowa
Supreme Court rejected this line of analysis neatly four decades ago in Jobuson v.

Junkmann. 395 N.W.2d 862, 867 (Iowa 1986) (“Whether Iowa Code chapter 668 has any
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application to a case involving a blameless plaintiff is a law question of first impression
2.

In Johnson, the plaintiff similarly claimed that the Act “is applicable only in cases
in which plaintiff’s own fault contributed to her injuries” when she was not alleged or
found to be at “fault,” but two defendants were. Id. at 866. After analyzing the plain
text of the Act, the Iowa Supreme Court concluded that “[n]othing in the language of
this Act suggests its applicability is triggered only upon a finding or allegation of
plaintiff’s contributory fault.” Johnson, 395 N.W.2d at 867. “Rather, if the fault of more
than one party [ze. two defendants| is involved, the Act is applicable.” Id. at 867—68.
Thus, despite the lack of an allegation of the plaintiff’s fault in Jobnson, the lowa
Supreme Court still concluded that the Act applied to apportion fault between the two
defendants, a common situation in Iowa that the Shimp dissent rightly observed. Id.;
accord Shimp, 2025 WL 3165936 at *7 (Greer, J., dissenting) (“There are many factual
situations that invoke application of chapter 668 where a claimant’s fault is not at issue,
but still require the comparison of fault among tortfeasors.”).

So, consistent with Jobnson, the rule espoused in DeMoss can easily co-exist with
the Medical Provider Defendants request for comparative fault instruction for the Jet
Ski Defendants. The Tennessee Supreme Court in Banks v. Elks Club Pride of Tennessee
1702, 301 S.W.3d 214 (Tenn. 2010), explained how such a situation was compatible in
their comparative fault scheme. “[A]pplying comparative fault [from the original

tortfeasor in a medical malpractice case] will not prevent an injured plaintiff from
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recovering.” Id. at 226. “It will simple enable the trier of fact to apportion the fault
between the defendants whose conduct caused or contributed to the plaintiff’s injuries.
Id. 'The Banks Court further explained that preventing the factfinder assigning a
percentage of fault to an original tortfeasor for an “enhanced harm” would be “contrary
to the basic tenets of Tennessee tort law, more than one century of Tennessee common-
law precedents, and the general principles of liability reflected in the Restatement of
Torts.” Id.

Although Plaintiffs complain that Tennessee’s comparative fault scheme is a
matter of common law, there is nothing in the Ban£’s logic that would be inconsistent
with the Act, particularly considering Iowa Supreme Court’s holding in Johnson that the
Act applies irrespective of the “blameless” Plaintiff. Moreover, Tennessee’s
comparative fault scheme has been substantially built from the Uniform Comparative
Fault Act. Plfs. Reply Br. at 10; see, e.g., Eaton v. McClain, 891 S.W.2d 587, 592 n. 14
(Tenn. 1994) (utilizing factors outlined by Uniform Comparative Fault Act to explain
how a percentage of fault should be determined by a jury). Additionally, the Iowa
Supreme Court has utilized Tennessee caselaw as persuasive authority for analyzing the
Act. Cf. Mulbern, 799 N.W.2d at 116. Thus, Banks is of persuasive value.

Moreover, the Shimp majority holding and Plaintiffs’ argument creates serious
consequences for comparative fault issues within the medical malpractice context. In
particular, it is not uncommon that a medical provider is an “original tortfeasor”

themselves. Cf Banks, 301 S.W.3d at 227 (“In cases involving successive acts of
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malpractice, many courts have recognized that the original treating physician may be
liable for the injuries caused by the negligence of subsequent physicians for medical
treatment undertaken to mitigate the harm caused by the original physician’s
malpractice.”); see, e.g., Bamwart v. Neurosurgery of North lowa, 18 N.W.3d 267, 271 (Iowa
2025) (involving two claims of medical negligence against two providers: one alleging
negligence during a surgery and postoperative care, and another alleging negligence
during a postoperative evaluation and failure to refer Plaintiff for a neurological
consultation during rehabilitation stay). Under the Shzzp majority’s holding, the original
physician’s fault could not be compared in a case that involves successive medical
malpractice. That would contradict with “numerous cases within a medical malpractice
setting” which “illustrate that a health care provider’s negligence may act with the
effects of care provided by subsequent providers to bring about harm for which the
initial provider remains liable or, at least, comparatively liable.” Puckett v. Mt. Carmel Reg.
Med. Ctr., 228 P.3d 1048, 1064 (Kan. 2010).

Notwithstanding why expansion of DeMoss was unnecessary and improper, as
the Shzmp majority noted, the Mercy Defendants did request in its briefing that DeMoss
should be overruled to the extent the Court determined it can be read to bar their
request. Shimp, 2025 WL 3165936 at *3 n.6 (majority opinion); Mercy Br. at 38—39.
While the Mercy Defendants wholeheartedly agree with the S/zzzp dissent that the Court
“need not extend or overrule its holding or even engage in that exercise,” further

clarification may be needed. Compare Shimp, 2025 WL 3165936 at *10 (Greer, J.,
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dissenting) with id. at *5 (Buller, J., specially concurring) (“I am bound to follow supreme
court precedent even when I question whether it has overstayed its welcome.”).

In Jabn, the lowa Supreme Court overruled seventeen-year-old precedent
previously interpretating the Act due to “the Restatement (Third), the evolving caselaw
from other jurisdictions, and our duty to interpret lowa Code chapter 668 in accordance
with the legislative intent.”” 773 N.W.2d at 560. Those same factors exist in this matter.

CONCLUSION

The Shimp majority erred in taking away the jury’s ability to assign a percentage
of fault to a party that is legally responsible for the damages alleged in this matter. The
decision was inconsistent with plain tenets of comparative responsibility under the Act,
the Restatement (Third), and sister state caselaw. Nothing in DeMoss required such a
holding. The Iowa Supreme Court should grant Mercy’s further review application to
vacate the Court of Appeals decision, affirm the District Court and remand for further

proceedings.
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