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STATEMENT RESISTING FURTHER REVIEW

The Iowa Court of Appeals correctly affirmed the district court’s grant of
summary judgment for Southeast Iowa Regional Medical Center (“SEIRMC”). The
Application for Further Review (“Application”) filed by Plaintiff-Appellant Rosemary
Loper presents no persuasive basis for further review. See lowa R. App. P. 6.1103(1)(b).
None of the criteria of Rules 6.1103(1)(b)(1)—(4) support further review.

The majority opinion correctly applied Iowa Code section 147.140 and this
Court’s controlling precedent in S#uck v. Mercy Health Services—Iowa Corp., 973 N.W.2d
533 (Iowa 2022). Loper’s theory of the case depends on evaluating the individualized
clinical assessment of Loper’s medical presentation at the time of discharge, to
determine whether her medical condition necessitated discharge via wheelchair. That is
a professional medical judgment requiring expert testimony. The Court of Appeals
correctly affirmed the District Court’s ruling. Further review should be denied.

ARGUMENT
I. The Court of Appeals Correctly Applied Iowa Law.

Under Iowa R. Civ. P. 1.281(3)(b)(1), a party to an expedited civil action may
move for summary judgment on limited grounds, including failure to make required
expert disclosures. The standard of review is correction of errors at law. Kirlin v.
Monaster, 984 N.W.2d 412, 415 (lowa 2023); Banwart v. Neurosurgery of N. lowa, P.C., 18

N.W.3d 267, 272 (Iowa 2025).
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Iowa Code section 147.140(1)(a) requires a plaintiff in a personal injury action
alleging negligence in the practice of healthcare to serve the defendant with a certificate
of merit affidavit signed by an expert witness. The requirement applies to causes of
action “for which expert testimony is necessary to establish a prima facie case.” Iowa
Code § 147.140(1)(a). 1f the plaintiff does not substantially comply, the defendant may
move to dismiss with prejudice. Iowa Code § 147.140(6).

The relevant test — whether a particular case against a medical provider can
proceed without expert testimony — is outlined in Thompson v. Embassy Rebabilitation &
Care Center. 604 N.W.2d 643, 646 (Iowa 2000). The only time expert testimony is not
required is when “all the primary facts can be accurately and intelligibly described to the
jury” and they, “as persons of common understanding, are as capable of
comprehending the primary facts and of drawing correct conclusions from them as are
witnesses possessed of special or peculiar training, experience, or observation.” Id.
(cleaned up).

This Court’s decision in S#uck directly controls the outcome here. In S#uck, the
Court held that the question of “whether [the plaintiff] was improperly medicated and
supervised in light of her condition without measures to better monitor or restrain her
is beyond the understanding of ordinary jurors.” 973 N.W.2d at 543. The majority
correctly applied that holding here. Loper’s claim presents the following central
question: Whether SEIRMC should have provided Loper with wheelchair transport at

discharge, in light of the medical provider’s individualized evaluation of Loper’s medical
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history, symptoms, age, and clinical presentation. This is the precise kind of professional
clinical judgment question that S#uck held is beyond ordinary jurors’ understanding.

The District Court agreed, and the Court of Appeals did not err in affirming.
Both courts noted that although discharging a patient “certainly appears at first glance
to be a routine and ministerial task,” determining whether “a patient needs to be
discharged under supervision or with a wheelchair requires a personal assessment by
their treating provider.” Court of Appeals Op. at 5 (quoting District Court). That
assessment requires evaluating the patient’s medical condition—Ioper’s diagnosis, vital
signs, reported symptoms, and clinical presentation at the time of discharge—in a way
“outside the common understanding of the jury.” Id.

The majority also correctly cited Ozero v. State, No. 23-0519, 2024 WL 1553792,
at *2 (Iowa Ct. App. Apr. 10, 2024), which held that “questions ... regarding evaluations
by radiology technologists as to a patient’s fall risk and what preventative measures must
be taken” are not within the knowledge and experience of an ordinary layperson and
thus require expert testimony. That holding is squarely applicable here.

Loper’s case is not about premises liability. There is no allegation of a slippery
floor, tripping hazard, or other dangerous condition. See Struck, 973 N.W.2d at 543.
Instead, Loper filed a case alleging that SEIRMC should have exercised medical
judgment to determine that she was a fall risk in light of her specific medical conditions,

and thus should have provided her with a wheelchair. Loper cannot say that all
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emergency department patients require a wheelchair escort during discharge. This is
precisely the type of case that is required to have expert support under Iowa law.
II.  The Application Misreads Butterfield.

Loper’s Application for Further Review relies heavily on Estate of Butterfield .
Chautangua Guest Homse, Inc., 987 N.W.2d 834 (Iowa 2023). Butterfield does not compel
the result Loper seeks, and the Application’s reading of it is overbroad.

In Butterfield, this Court held that section 147.140 does not apply merely because
a defendant is a healthcare provider or because the alleged negligence occurred during
patient care. Id. at 840—41. This is no different than S#uck or Otero or Thompson, and did
not expand or substantially alter the relevant law. The Butterfield Court simply rejected a
categorical rule that all cases against medical providers or hospitals require expert
suppott.

A close reading of the factual allegations in Butterfield is important. The claims in
Butterfield arose in a long-term care setting and involved defendants’ improper handling
of the patient and their failure to recognize an obvious infection risk. I. at 8. This Court
remanded to the district court for a determination on whether expert testimony was
necessary with respect to the issue of standard of care and breach—while rejecting a
categorical rule and reiterating the principal that actions involving “medical judgment”
require expert testimony. Id. at 842.

Lopet’s claim is different in kind than the type of “nonmedical or routine care”

contemplated by the Court in Butterfield. See id. Loper does not allege that SEIRMC staff
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ignored a readily observable emergency or violated an existing hospital policy on
wheelchair assistance. Her theory is that the health care provider was required to
conduct a clinical assessment of her discharge readiness and fall risk, and should have
provided a wheelchair and escort in light of her specific clinical presentation and
medical history. That determination turns on what a clinician should have done in light
of Loper’s symptoms, vital signs, four-hour clinical course and, crucially, in light of a
review of her medical history—all information that is not readily accessible or within
“the common understanding” of lay jurors, without expert guidance. Thus, Butterfield’s
threshold inquiry leads directly to the conclusion that expert testimony is required.

The Application’s argument—that Butferfield categorically exempts any claim
involving “physical assistance” from section 147.140—distorts Butterfield from a
nuanced threshold inquiry into the type of bright-line rule that Butferfield expressly
rejected. 987 N.W.2d at 840—41. Whether physical assistance was needed here depended
entirely on a clinical assessment. The Court of Appeals correctly so held.

III. Kastler And Cockerton Are Distinguishable.

Loper also argues the majority decision conflicts with Kastler v. lowa Methodist
Hospital, 193 N.W.2d 98 (Iowa 1971), and Cockerton v. Mercy Hospital Medical Center, 490
N.W.2d 856 (Iowa Ct. App. 1992). Neither case is on point—and both were decided
before Iowa enacted its certificate of merit statute.

In Kastler, the negligence claim arose from allowing a patient with a history of

documented fainting spells to shower without supervision. 193 N.W.2d at 100-02. The
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Court held that showers were the type of “nonmedical, administrative, ministerial, or
routine care” that required “reasonable care.”. Id. at 102. The standard of care was
therefore readily ascertainable and did not require expert testimony. Id. (“the jury is
competent from its own experience to determine and apply such a reasonable-care
standard.”) (quoting Cramer v. Theda Clark Memorial Hosp., 172 N.W.2d 427, 428 (Wisc.
1969)).

In Cockerton, the negligence arose from a patient’s fall during a routine x-ray, and
the alleged failure of defendants to properly restrain the plaintiff and prevent the fall.
490 N.W.2d at 858. Relying on Kastler, the Court held that expert testimony was not
required to determine the standard of care, as it involved “a situation where the hospital
was required to exercise ordinary care in providing a routine service in light of the
patients known condition.” Id. Thus, the case was one where the lack of care was “so
obvious as to be within the comprehension of laymen,” rendering expert testimony
unnecessary. Id. Unlike here, Cockerfon did not require expert testimony on
consideration of underlying diagnoses, symptom presentation, or medical history to
evaluate whether staff responded appropriately.

In contrast, Loper’s theory is that PA Banwart was required to anticipate—
through clinical assessment and review of prior medical records—that she needed
assistance before she left. Whether that clinical anticipatory assessment was required—
and what it should have revealed—turns on professional medical knowledge and

judgment. A lay jury could not evaluate that question by common sense any more than
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they could evaluate whether a diagnosis was correct or a medication dose was
appropriate.

The majority properly distinguished Kast/er and Cockerton and correctly identified
that S#uck and Ofero govern. The Court of Appeals did not depart from settled Iowa
law; it applied it.

IV. The Application’s Argument About Struck Lacks Merit.

Loper argues that S#uck is distinguishable because it was decided on the
pleadings rather than on a full deposition record. The argument mischaracterizes
Struck’s holding and cuts against Loper.

Struck established a substantive rule: the question of whether a healthcare
provider propetly supervised a patient based on that patient’s condition is typically
beyond ordinary jurors’ understanding and requires expert testimony. 973 N.W.2d at
543. That rule is grounded in the nature of the inquiry, not the procedural posture. The
fact that the Court decided S#uck on a motion under section 147.140(6) does not limit
its precedential force to the pleading stage. The legal standard it established applies at
summary judgment just as it applies on a motion to dismiss.

Moreover, the deposition record here reinforces, rather than undermines, the
need for expert testimony. Loper did not contend that her fall was caused by an
observable physical hazard at the hospital, or an observable physical condition from
which she was suffering. She could not describe what her provider assessed before

discharging her or what PA Banwart observed about her condition. That record
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establishes what common sense already suggests: determining what a clinician should
have assessed and concluded before discharging Loper requires an expert to explain the
applicable professional standard of care. The full record does not rescue Loper’s claim
from section 147.140; it confirms why the statute applies.

Loper also raised for the first time on appeal the argument that a “clear and
convincing” standard should govern whether expert testimony is needed to comply
with section 147.140 in expedited civil actions. The Court of Appeals correctly declined
to address it, because the argument was not raised or decided below. See Meser v. Senecant,
041 N.W.2d 532, 537 (Iowa 2002). The unpreserved argument provides no basis for
further review.

V.  No Conflict With Iowa Code Section 147.140 Exists.

The Application further argues that the Court of Appeals decision conflicts with
the scope and purpose of lowa Code section 147.140. This argument is functionally
coterminous with the other arguments in the Application. The Court of Appeals
correctly determined that expert testimony is necessary to establish Loper’s prima facie
case. lowa Code section 147.140(1)(a) therefore applies by its own terms.

There is no conflict between the majority’s holding and the statute. Both the
district court and the Court of Appeals held that section 147.140 applies because this is
a personal injury claim against a healthcare provider where expert testimony is
required—oprecisely the situation the statute addresses. lowa Code § 147.140(1)(a). If

Loper’s case was correctly classified by the courts below as requiring expert testimony,
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then section 147.140 applies. The 147.140 issue is not a statutory conflict warranting
Supreme Court review.
CONCLUSION

The Court of Appeals correctly affirmed the district court’s grant of summary
judgment for Southeast Iowa Regional Medical Center. The majority’s analysis is
consistent with S#uck, Butterfield, and the established framework for determining when
expert testimony is required in claims against healthcare providers. The Application
identifies no conflict with Iowa Supreme Court precedent and no important question
of law that has not already been settled. Appellee Southeast Iowa Regional Medical

Center respectfully requests that the Court deny the Application for Further Review.
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