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QUESTION PRESENTED

Whether—based on an interlocutory order and without the
benefit of a full record—this Court should grant further review to
consider overruling DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa
2002) and decades’ old precedents regarding the application of the

original tortfeasor rule to medical-malpractice cases?
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INTRODUCTION

In their application for further review, the medical defendants
ask this Court to overrule settled precedent, recast Iowa’s
comparative-fault framework, and do so without a meaningful
evidentiary record. The Court should decline.

The district court’s ruling was an outlier. Acting on an
improvised pretrial motion, with a thin record, and in conflict with
DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa 2002), the court ruled
that medical providers may lessen their own liability by assigning
fault to a party whose negligence created the need for treatment in
the first place.

The plaintiffs sought interlocutory appeal, and the Court of
Appeals corrected the error. Applying DeMoss, it held that a
medical provider cannot reduce its liability simply because the
patient sought treatment as a result of negligence rather than
1llness or accident.

With that error now corrected, the defendants are forced to
urge this Court to take further review so they can press for the

overruling of DeMoss and decades of related precedent relating to



the original tortfeasor rule and its application to medical
malpractice. The Court should reject the invitation.

DeMoss and this Court’s decisions regarding the original
tortfeasor rule are correct, so there 1s no need to revisit them. But
even if the Court were inclined to even consider taking a second
look at those decisions—which the legislature has repeatedly left
untouched through numerous amendments to chapter 668 and to
Iowa’s medical-malpractice statutes—this is not the vehicle to do it.
There 1s no meaningful evidentiary record, because the issue was
raised through an odd motion with no clear procedural anchor.
(Defendants titled it a “Motion to Confirm Applicability of
Comparative Fault Act” D0090).

Overruling precedent—especially in an area the legislature
has repeatedly left undisturbed—is a serious step. Any
reconsideration should be grounded in a factual record that shows
how the doctrines work in practice, not hypotheticals and
abstractions. Letting the case proceed to trial will supply that
record. If, after trial, the defendants still wish to ask this Court

revisit settled law, they can do so then—with the record in hand.



Indeed, through trial it will likely become even more clear
that the dispute the defendants describe is not really a
comparative-fault issue at all; it is a causation defense. In the
district court and on appeal the defendants insisted they need a
comparative-fault instruction because there was nothing they could
have done to change their patient’s prognosis; the die was cast, they
say, when she arrived at the hospital with an injured leg. Mercy
Merits Br. 20.

As the Court of Appeals recognized, that is causation, not
comparative fault. The medical defendants may advance that
argument at trial and, if the jury agrees, they prevail. If not—and
they still believe their liability should be reduced because their
patient came in with an injury caused by negligence rather than
illness or a blameless accident—then they can make their full-
throated pitch for overruling decades’ old precedents, and they can
do so based on a full factual record that would assist this Court.

What matters now i1s getting that record. This case has
already been stayed for more than two years because the court

reporter took nine months to file a short hearing transcript, despite



repeated warnings from this Court. Granting further review now
would push the case into the next term and add yet another year of
delay. Nothing in the applications justifies that.

With the district court’s error corrected, this case should
proceed to trial. Arguments for overruling precedent can come
later, if at all.

STATEMENT OF THE CASE

A. Comparative Fault, Medical Malpractice, and the
Original Tortfeasor Rule

To frame the issues correctly, it is necessary to outline the
legal framework governing comparative fault, medical-malpractice
liability, and the original-tortfeasor rule—the settled doctrines the
medical defendants now ask this Court to overrule. The central
question is how the law treats fault when a patient suffers an
original injury caused by negligence and then suffers additional
injury because a physician negligently treats that condition.

1. The lowa Comparative Fault Act

The Iowa Comparative Fault Act provides that, “[i]n the trial
of a claim involving the fault of more than one party to the claim,”

the court must instruct the jury to assign a “percentage of the total



fault allocated to each claimant, defendant, third-party defendant,”
and “persons who have been released.” Iowa Code § 668.3(2)
(emphasis added). Thus, the statute requires the jury to determine
which actors are at fault for the same claim and then apportion
fault among them.

Chapter 668 does not define “claim.” We know, however, that
1t 1s broader than “cause of action”; under certain circumstances, for
example, the fault of one party who is liable based on strict liability
can be compared to the fault of another party who commits ordinary
negligence. See § 668.1. But “claim” cannot mean any wrong ever
done to the same plaintiff, lest the word lose all meaning. If a
coworker breaks Jim’s finger at noon when he accidentally slams it
in a door, and a negligent driver breaks Jim’s leg at 12:05 when he
rear-ends him, both actors are at fault in a general sense, but their
conduct does not relate to the same “claim” under Chapter 668.

The general question that arises in this case i1s how
comparative fault applies—or, more to the point, does not apply—
when an original tortfeasor negligently injures a party, who then

suffers additional harm when medical providers negligently treat
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that injury. For decades, Iowa courts have treated those as separate
claims.
2. DeMoss: A medical provider cannot reduce

liability by comparing its fault with the
conduct that necessitated treatment.

This Court held in DeMoss that a medical provider’s liability
for negligent treatment does not depend on whether the original
injury was caused by negligence or happened innocently. 644
N.W.2d at 305. In other words, the medical provider’s liability is
completely divorced from how the injury occurred.

The plaintiff in DeMoss filed a medical malpractice action,
alleging that a physician failed to properly diagnose and treat her
husband’s myocardial infarction, leading to a fatal heart attack. Id.
at 304. At trial, the jury was instructed that it could apportion fault
to the patient (the plaintiff’'s late husband) for failing to exercise,
quit smoking, and improve his diet. Id. at 304. This Court said that
was error.

When a patient seeks treatment from a doctor, they do so for
the express purpose of remedying the injury that brought them

there; so regardless of how the injury was caused or who was
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responsible, the patient is “entitled to non-negligent medical
treatment.” Id. at 305. It i1s “fundamental,” this Court explained,
that “under the guise of comparative fault, a physician simply
cannot avoid liability for negligent treatment by asserting that the
patient’s injuries were originally caused by the patient’s own
negligence.” Id.

Comparative fault may apply only when the patient’s conduct
1s “an element in the transaction on which the malpractice is
based”—for example, the failure to follow medical instructions after
treatment begins. Id. But when the negligent conduct at issue
merely “provides the occasion for medical attention,” comparative
fault 1s inapplicable. Id. at 306.

3. The Original Tortfeasor Rule: One who

negligently injures another is responsible
for subsequent medical malpractice.

The original-tortfeasor rule addresses the reciprocal question:
when a negligent actor causes an injury and the plaintiff later
receives negligent medical treatment for that injury, what is the
original tortfeasor’s responsibility for that medical malpractice?

(1

The answer has long been settled. An original tortfeasor “is

-12 -



responsible for the negligence of an attending physician in treating
the injured party,” assuming the physician was not negligently
selected. Casey v. Koos, 323 N.W.2d 193, 197 (Iowa 1982). In other
words, the original tortfeasor is liable for both the initial injury and
the harm caused by malpractice. Id.

Crucially, however, the two sources of liability are different in
kind. The original tortfeasor is directly (or primarily) liable for the
initial injury; he 1is vicariously (or secondarily) liable for the
subsequent malpractice injury. Hunt v. Ernzen, 252 N.W.2d 445,
448 (Iowa 1977); State ex rel. Miller v. Philip Morris Inc., 577
N.W.2d 401, 406 (Iowa 1998) (describing a case involving an
original tortfeasor and later medical malpractice as a “classic case]
involving vicarious liability”). Thus, the plaintiff effectively has two
separate claims against the original tortfeasor.

In the plaintiff’s claim against the original tortfeasor, the
tortfeasor cannot offset his liability by asking the jury to assign
fault to the medical provider; he remains fully liable. See Ichelson
v. Wolfe Clinic, 576 N.W.2d 308, 310 (Iowa 1998). He can, however,

later seek indemnity against the medical provider for the damages
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he paid the plaintiff for the medical malpractice to which he was
secondarily (vicariously) liable. Hunt, 252 N.W.2d at 447-48.
* * *

In short, Iowa law draws a clear and consistent line in cases
involving successive, divisible injuries in medical malpractice cases.
A medical provider’s liability for negligent treatment cannot be
reduced by comparing its fault with the original negligent act that
necessitated care, as DeMoss holds. And although the original
tortfeasor remains liable for any injury caused by malpractice, that
liability is vicarious, not direct, and therefore not subject to
apportionment under Chapter 668. The result is straightforward:
In a malpractice claim, the only actor whose fault may be compared
1s the medical provider. The fault of the original tortfeasor—whose
conduct merely provided the occasion for treatment—plays no
comparative-fault role. That principle has governed lowa law for

decades.

B. Ellie Shimp’s injury and the Medical Defendants’
Failure to Treat It.

On July 6, 2018, Ellie Shimp arrived at Mercy Medical Center

in Mason City after her jet ski collided with another jet ski on Clear
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Lake. Mercy’s providers believed she had suffered only a broken leg
and operated to repair the fracture. But Ellie had also torn her
popliteal artery, which supplies blood to the lower leg and knee.
That injury went unnoticed, so for more than twenty-four hours—
and despite multiple warning signs—critical blood flow to Ellie’s leg
was cut off. When the problem finally came to light, Ellie was flown
by helicopter to the Mayo Clinic, where surgeons succeeded in
saving her leg. But the delay in diagnosing and treating the
vascular injury caused permanent damage, and it left Ellie with
lasting, significant pain.
C. The District Court Proceedings

Ellie and her parents, Zach and Kerri Shimp, filed this
medical-malpractice action alleging that the negligent care Ellie
received at Mercy caused her significant injury.

Approximately one year before the scheduled trial date, the
defendants (Mercy, a physician, and two physician assistants) filed
what they titled a joint “Motion to Confirm Applicability of the
Comparative Fault Act to the Released Person Pursuant to Iowa

Code section 668.” D0090 (4/20/23). The motion centered on an
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earlier negligence action the Shimps had filed against the driver
and owners of the jet ski that collided with the jet ski Ellie was
riding. Id. at 1-2. The defendants in that case denied liability and
alleged that Ellie bore responsibility for her injuries, but the parties
ultimately entered into a settlement and the Shimps dismissed the
suit. Although the medical defendants asserted that they attached
the settlement agreement to their motion, no such document
appears in the record, and the settlement amount they referenced
in their filings is inaccurate.

In their motion to confirm the applicability of the
Comparative Fault Act, the medical defendants argued—a year
before trial and without a single exhibit, deposition transcript, or
other piece of evidence—that the jury should be instructed to
compare the fault of the allegedly negligent jet ski operator with
their own fault in failing to properly treat Ellie’s injury.

The Shimps resisted. They explained that the entire point of
seeking medical treatment is to remedy an injury that has already
occurred—often because of the patient’s or a third party’s

negligence—and that a medical-malpractice claim, which arises
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from a successive and divisible injury, is a different “claim” than
the one against the original tortfeasor. D0O095 at 1-4. Because the
Comparative Fault Act applies only when multiple parties may be
liable for the same claim, the Shimps explained that Chapter 668
has no role here. Id. They pointed out that this Court had already
held as much in DeMoss. D0095 at 2-4.

In subsequent briefing, the defendants conceded the point—
at least in part. They acknowledged that “Plaintiffs are correct” that
“a medical provider generally cannot get an allocation of fault based
on the plaintiff-patient’s conduct that necessitated the medical
treatment in the first instance.” D0099 at 6. But they insisted that
DeMoss applies only when the patient caused the underlying injury,
not when a third party did—even though Chapter 668 makes no
such distinction and treats plaintiffs, defendants, and released
third parties identically for allocation purposes.

The defendants also, in their supplemental brief, submitted
some evidence. (Their motion contained none.) Citing their expert’s
report, they asserted that a comparative-fault instruction was

necessary because “the damages of Ms. Shimp were a natural and
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expected consequence of the accident and are not due to any
negligent care by Defendants.” D0115 at 4. They further speculated
that the Shimps would “presumably” argue the opposite: “that the
medical defendants—and not the jet ski defendants—caused loss of
function in her left leg.” Id. According to the defendants, “[t]he
factfinder must determine the outcome,” and the only way to do so
was to apportion fault under Chapter 668. Id.

The district court agreed but provided no analysis. It simply
stated that it was “persuaded by the argument set forth in the
defendants’ supplemental brief filed on August 4, 2023,” and
granted the motion “[flor those reasons.” D0127.

D. Court of Appeals Decision

This Court granted interlocutory review and transferred the
case to the Court of Appeals.

In a 4-1 decision, the Court of Appeals reversed and
remanded for trial. As the court explained, the district court erred
by deciding—more than a year before trial and on an undeveloped

record—that the original tortfeasor’s alleged negligence in creating
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the need for medical care could be compared to the fault of the
defendants who treated that injury.

First, the Court of Appeals held that DeMoss controls.
Although DeMoss involved a patient’s negligence rather than a
third party’s, the court recognized that its reasoning applies equally
here. Ellie sought treatment because she injured her leg in an
accident. Whether those “injuries resulted from her own negligence
or the negligence of the jet ski defendants would make no
difference.” Slip Op. 8. Comparative fault is unavailable because
“chapter 668 treats claimants, released parties, and defendants all
the same when allocating fault,” and thus “no statutory basis exists
for limiting DeMoss to situations invoking the plaintiff’s own
negligence.” Id.

Second, the court recognized that the dispute was not truly
about comparative fault at all, but about the defendant’s confusion
of the role of causation. The medical defendants relied on their
expert’s view that “the fate and ultimate function of Ellie’s left leg
was determined at the time of the jet ski impact.” Slip Op. 9. In

other words, they insisted a comparative-fault instruction was
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needed because they did not cause Ellie any damage. As the Court
of Appeals explained, that is not a comparative-fault argument; it
“is a causation argument, and one that defendants are free to make
to the jury.” Id. (internal quotation marks omitted). If the jury
agrees—if the jury finds there is nothing they could have done
would have changed Ellie’s condition—then Ellie’s medical
malpractice claim fails. Id.

Finally, the Court of Appeals explained that even if DeMoss
did not apply, the original-tortfeasor rule independently precludes
fault allocation in this context. Under Iowa law, a negligent actor
who causes an initial injury is directly liable for that harm and
vicariously liable for the enhanced injury caused by negligent
medical treatment. Slip Op. 10-11. Because vicariously liable
actors are not treated as separate comparative-fault actors, “there
is no fault to be compared.” Id.; see also Jones v. Glenwood Golf
Corp., 956 N.W.2d 138, 144—-45 (Iowa 2021); Biddle v. Sartori Mem’l

Hosp., 518 N.W.2d 795, 798-99 (Iowa 1994)).
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REASONS FOR DENYING FURTHER REVIEW

This case is not further review material. The defendants want
this Court to discard settled doctrine, recast decades of tort law,
and do it all on a made-up motion with no record. They offer
abstractions, not facts. And the dispute they dress up as
“comparative fault” is actually just a causation defense the jury can
evaluate at trial under settled instructions. This is not the case—
nor the posture—for rewriting Iowa tort law.

I. The defendants are asking this Court to overrule
precedent without a record.

To rule for the defendants, this Court would have to overrule
and throw out two fundamental principles that have governed tort
law and medical malpractice for decades: (1) DeMoss’s holding that
a medical provider cannot reduce its own liability by pointing to the
conduct that necessitated treatment, and (2) the original-tortfeasor
rule, under which an original tortfeasor is vicariously liable for the
malpractice that worsens the injury he caused. The defendants ask
this Court to discard both doctrines, creating a world in which all
claims against the original tortfeasor and the medical defendants

are tried together, and where an original tortfeasor can escape
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liability for medical malpractice and a medical provider’s liability
depends on what (or who) caused the patient to seek medical
treatment.

Importantly, the defendants ask the Court to do all this on an
undeveloped record, based on an unusual procedural motion that
presented no evidence, no factual dispute, and no trial-tested
context in which to evaluate their theory. This is not the case to
even consider such drastic change, much less cede to it.

A. A ruling in the defendants’ favor would require
overruling DeMoss.

The first step in the defendants’ argument is to gut the core
holding of DeMoss: that a medical provider cannot reduce liability
for negligent treatment by pointing to the conduct that necessitated
the treatment. In DeMoss, that conduct was the patient’s own
negligence; here, it is the negligence of a third-party tortfeasor. But
the statutory framework does not distinguish between those two
categories. Chapter 668 expressly treats plaintiffs, defendants, and
released third parties identically for apportionment purposes. Iowa

Code § 668.3(2).
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Thus, if comparative fault cannot be used to reduce a
physician’s liability when a patient negligently injures himself, it
cannot be used to reduce liability when a third party negligently
injures the patient either. The defendants’ theory rests on the
opposite premise. To adopt it, this Court would have to overrule—
or at a minimum substantially rewrite—DeMoss to create a
distinction that the statute does not contain and that the Court of
Appeals correctly recognized as legally immaterial.

B. A ruling for the defendants would also require
dismantling the original-tortfeasor rule, allowing
original tortfeasors the ability to lessen their
liability to the plaintiff.

The defendants’ position is also incompatible with the
original-tortfeasor rule—a doctrine as entrenched in Iowa law.
Under that rule, an original tortfeasor is liable not only for the
injuries he directly causes but also for any aggravation of those
injuries resulting from subsequent medical malpractice. Casey, 323
N.W.2d at 197. Importantly, the original tortfeasor is not allowed
to reduce that vicarious liability for subsequent medical

malpractice by assigning fault to the medical providers under

Chapter 668.
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The defendants’ argument would change all that. If
comparative fault were applied between an original tortfeasor and
a physician for the malpractice injury, then the original tortfeasor
may be liable for less (or even none) of the medical malpractice
damages, depending on the percentage the jury randomly assigns
him. That would be a dramatic change in the law.

C. The defendants ask the Court to do all this

without a record capable of illuminating the
issues.

The changes the defendants propose are sweeping (and
wrong): overruling DeMoss, eliminating the original-tortfeasor rule,
and collapsing long-recognized distinctions in Iowa’s comparative-
fault framework. Those are not tweaks; they are structural
revisions to the State’s tort system. Nothing in Iowa law calls for
such upheaval, and the defendants’ arguments provide no reason to
reconsider doctrines the legislature has repeatedly chosen to leave
undisturbed.

But even if the Court were inclined to entertain such a
request—which it should not—this case would be a profoundly

unsuitable vehicle.
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The i1ssue arrived at the district court through an improvised
“Motion to Confirm Applicability of the Comparative Fault Act,”
unsupported by exhibits, deposition testimony, or a functional
evidentiary foundation. The district court adopted the defendants’
position wholesale, with no independent analysis, based solely on a
supplemental brief filed long after the motion was submitted.

Basically, the defendants are just asking this Court to rework
the law of comparative fault, vicarious liability, successive
tortfeasors, divisible claims, and medical malpractice in the
abstract—untethered to facts, divorced from a developed causation
record, and uninformed by how these doctrines actually interact in
real-world litigation. Judicial restraint, appellate practice, and
common sense all counsel against such an approach.

The defendants seek not just further review, but a
hypothetical law review article. That is not something the Court
should undertake on a pretrial motion that does not even exist as a

recognized procedural device.
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II. The defendants’ theory would create an unworkable
and internally inconsistent comparative-fault regime.

Even if the Court were inclined to revisit long-settled
precedent, the defendants’ proposed framework collapses under its
own weight. Their theory cannot be reconciled with causation
principles, vicarious liability, or the text of Chapter 668. Once
reduced to practical examples, the doctrine becomes unmanageable.

A. How the law currently works.

Here is how the law would be applied as it exists today using
a simple but practical example. A plaintiff is injured in an accident
because of a broken arm. Proper medical care would cause her to
miss one week of work but, because of negligent treatment which
required her arm to be re-set, she instead misses four weeks.
Under settled law, responsibility is clear:

« The medical providers are liable for the additional three
weeks (weeks 2—4), because their malpractice caused that
harm.

« The original tortfeasor is liable for all four weeks—directly

for week 1 and vicariously (or secondarily) for weeks 2—4.

- 96 -



« The medical providers may not shift their liability for weeks
2-4 to the original tortfeasor because of DeMoss and because
vicariously liable parties are not treated as separate actors
for comparative-fault purposes. See Jones, 956 N.W.2d at
144—45; Biddle, 518 N.W.2d at 798-99.

This 1s doctrinally coherent because it mirrors reality: one
actor caused the original injury; another caused the malpractice.
The original tortfeasor is liable for everything, but only secondarily
for the medical malpractice.

B. The chaotic scenario that defendants are asking
this Court to create.

Under the defendants’ theory, the original tortfeasor would
remain liable for week 1. (There is no dispute about that.) But the
jury would then be instructed to apportion weeks 2-4—the
malpractice weeks—between the original tortfeasor and the
medical providers. On what principled basis could jurors do that?

Two facts would always be true: The plaintiff would not have
been in the hospital at all had the original tortfeasor had not
injured her, and she would have returned to work after one week

had the medical providers exercised reasonable care. Those facts do

- 97 .



not supply a legal rule for dividing responsibility for the same three-
week loss of wages.

What is the jury supposed to do? Should it base its allocation
upon moral culpability? That would create its own distortions. A
drunk driver who causes an accident i1s almost always more
culpable than a doctor who misreads an X-ray. Does that mean a
doctor can never be liable for malpractice in a drunk-driving case?
Should the jury just automatically assign them both 50/50, so they
are both 100% jointly and severally liable. That would essentially
be what the law is today.

In truth, there is no factual or legal principle to guide juries
in the world the defendants ask this Court to create. The jury must
simply pick a number.

And to be clear, whatever number the jury selects will produce
a result that upends Iowa law as we know it. If jurors assign any
portion of the three-week loss to the medical providers, the original
tortfeasor escapes full vicarious liability—abandoning the original-
tortfeasor rule that predates has been repeatedly reaffirmed for

decades. If jurors assign any portion of the malpractice loss to the
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original tortfeasor, the medical provider’s liability for the same
malpractice would depend entirely on how the patient happened to
be injured. If the injury arose from negligence, the doctor gets a
discount; if it arose from a blameless mishap, the doctor pays in full.
That makes liability turn not on the provider’s conduct, but on the
character of the patient’s misfortune—an arbitrary and
unprecedented result.

In short, the defendants’ rule requires juries to fabricate
percentages untethered to anything but their whims.

C. How the doctrine becomes even more incoherent

if DeMoss survives but is limited to plaintiffs’
negligence.

The defendants also suggest that, short of overruling DeMoss,
this Court can simply limit its holding to preclude comparative fault
from applying to a patient’s negligence, as opposed to a third party’s
negligence. This would only create a second layer of inconsistency—
one that makes comparative fault impossible to apply coherently at
trial.

What happens, for example, when the original tortfeasor

claims that the plaintiff was also at fault for her injuries. Under the
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defendants reading of DeMoss, that means the original tortfeasor
could ask that the jury assign fault to the plaintiff (and reduce his
liability accordingly), but the medical defendants could not.

Consider this case. The jet ski driver had alleged that Ellie
was contributorily negligent. Had the case against the jet ski driver
not settle but gone to trial with the claim against the medical
defendants, how would that work if DeMoss survives but is limited
to patients?

If the fault of all these parties really is “one claim,” as
defendants argue, then the verdict form would ask whether the jet-
ski driver, the medical providers, and Ellie were at fault. And if the
jury said yes to all three, the jury would then be required to assign
a percentage of fault to each party. Consider what would happen if
the jury verdict looked like this:

Jet-Ski Driver 15%

Ellie Shimp 51%

Medical Providers 34%
In that scenario, the Comparative Fault Act would bar Ellie

from recovering anything because her fault was more than 50%. See
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Iowa Code § 668.3(1)(a). But under DeMoss, even as Defendants
interpret it, Ellie’s negligence could not be used to reduce (or bar)
the liability of the medical providers. So what does the district court
do? Does that mean, for purposes of the medical malpractice claim,
that the 51% of fault assigned to Ellie is reassigned to the medical
providers, which puts their fault at 85%? That would be a solution,
but it would be completely made up—unmoored from anything in
Chapter 668. It would also presume that the jury, if given a choice
to assign fault only between the medical providers and the jet ski
driver, would not have reassigned Ellie’s 51% of fault to the jet-ski
driver.

So does the court make the jury redo its verdict form for the
medical-malpractice portion of the case, this time with Ellie
removed—Iike a runoff election, where only the two top candidates
remain? That too would go outside Chapter 668 (and anything the
Towa court system has ever done), and it would again make clear
that the negligence action against the tortfeasor and the medical
malpractice action against the Defendants are separate “claims” to

which comparative fault does not apply.
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None of it makes sense. And that is the point: Defendants’
argument—that DeMoss applies to preclude consideration of a
patient’s comparative fault but not a third party’s—is unworkable.
Again, the only path the defendants have is to request that this
Court overrule DeMoss. It should not do so, and certainly not on

this record.

Once the defendants’ theory is tested against a simple
example, it becomes clear that ruling in their favor would require
overruling DeMoss, discarding the original-tortfeasor rule, and
creating a mess that will only be sorted (if at all) through years of
subsequent decisions from this Court. All to upend doctrine that
has worked for decades.

Nothing in this case—especially at this early interlocutory
stage—justifies that.

III. This case is ultimately about causation, not

comparative fault, and that does not justify further
review.

The defendants insist that this case presents an urgent

comparative-fault question requiring this Court’s intervention. But
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their own arguments show otherwise. What they actually
contend—again and again—is that they were not negligent and
that, even if they were, nothing they did caused Ellie any additional
harm. That is a causation dispute, not a comparative-fault dispute,
and Iowa law already provides the framework for resolving it at
trial without rewriting decades of precedent.

In their merits briefing, Mercy argued it needed a
comparative-fault instruction because, in its view, the Shimps had
not yet shown causation while Mercy’s expert claimed that all care
was “reasonable and proper” and that “the fate and ultimate
function of Ellie’s left leg was determined” in the accident. Mercy
Br. 20. The Provider Defendants echoed the same theme: that
Ellie’s damages were “a natural and expected consequence of the

»” <

accident,” “not due to any negligent care,” and that the “factfinder

must determine the outcome” by assigning fault percentages.
Provider Br. 14-15.

These are classic causation arguments. And they fit
comfortably within the standard Iowa instructions. To recover, the

Shimps must prove that the defendants were negligent, that “the
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negligence was a cause of damage,” and the amount of that damage.
Towa Civil Jury Instruction 700.1. If they fail to prove causation,
they lose—period. No comparative-fault instruction is needed for
the defendants to argue they did nothing wrong or that their
conduct did not harm Ellie. They can already make those points
directly to the jury. And if the jury agrees, they win.

That i1s why this case is a poor vehicle for the sweeping
doctrinal changes the defendants seek. There is no real
comparative-fault issue here at all—just a straightforward dispute
over whether the defendants’ malpractice caused harm. The Court
of Appeals correctly recognized that. The jury can resolve that
question under settled law. And until the jury does so—and until a
full factual record shows what, if any, additional harm the
defendants caused—there is no basis for this Court to entertain
abstract questions about overhauling the original tortfeasor rule

and overruling DeMoss.

CONCLUSION

The application for further review should be denied.
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