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QUESTIONS PRESENTED FOR REVIEW 

1. WHETHER FURTHER REVIEW SHOULD BE DENIED BECAUSE 

THE COURT OF APPEALS CORRECTLY RECOGNIZED THAT 

THE SEARCH-INCIDENT-TO-ARREST EXCEPTION REQUIRES 

AN ACTUAL CUSTODIAL ARREST, NOT MERELY POST HOC 

PROBABLE CAUSE FOR A HYPOTHETICAL ARREST. 

 

2. WHETHER FURTHER REVIEW SHOULD BE DENIED BECAUSE 

THE DECISION BELOW INDEPENDENTLY RESTS ON THE 

SEPARATE HOLDING THAT DEPUTY WALKER LACKED 

PROBABLE CAUSE TO ARREST MR. NOLL BEFORE 

SEARCHING HIS PERSON. 
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STATEMENT OPPOSING FURTHER REVIEW 

Further review should be denied.  The State’s application overstates the 

decision below and does not identify an appropriate basis for discretionary review 

under Iowa Rule of Appellate Procedure 6.1103.  The Court of Appeals did not 

adopt a free-floating “subjective intent” test for searches incident to arrest.  Its 

holding instead reflects that the search-incident-to-arrest exception requires a 

lawful custodial arrest and does not permit the State to justify a search by pointing, 

after the fact, to some hypothetical arrest theory the officer did not actually pursue.  

See State v. Noll, No. 25-0096, 2026 WL 522493 (Iowa Ct. App. Feb. 25, 2026) 

(“Slip Op.”) at 2, 12–16.  

Nor does the application present an important unsettled legal question.  The 

panel applied settled Fourth Amendment principles to the actual record before it.  

The State’s disagreement is with that application, not with any new rule of law.  

Further review is especially unwarranted because the decision below independently 

rests on a separate holding that Deputy Walker lacked probable cause to arrest Noll 

before the search.  Slip Op. at 8–12.  The application acknowledges that point, yet 

does not show why that separate holding presents a conflict, unsettled question, 

changing legal principle, or issue of broad public importance under Rule 6.1103.  

This case is therefore a poor vehicle for further review and amounts to little more 

than a request for a different outcome on the same facts and law. 
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ARGUMENT 

[I]t would be obviously destructive of the privacy of many 

if police could justify searches on the basis of charges they 

never intended to pursue in the hope that the search would 

turn up something they could pursue. That would invite 

pretextual arrests and incident searches, with a custodial 

arrest to follow if something was found and release to 

follow otherwise. 

State v. Lee, 402 P.3d 1095, 1105 (Idaho 2017) (quoting 

State v. Taylor, 167 Ariz. 439, 808 P.2d 324, 325 (Ariz. 

Ct. App. 1990)). 

I. WHETHER FURTHER REVIEW SHOULD BE DENIED 

BECAUSE THE COURT OF APPEALS CORRECTLY 

RECOGNIZED THAT THE SEARCH-INCIDENT-TO-ARREST 

EXCEPTION REQUIRES AN ACTUAL CUSTODIAL 

ARREST, NOT MERELY POST HOC PROBABLE CAUSE 

FOR A HYPOTHETICAL ARREST. 

The State’s application mischaracterizes the decision below.  The Court of 

Appeals did not “inject[] an officer’s subjective intent into the SITA analysis to 

invalidate the search [ . . . ].”  Application p. 7.  It held that: 

[h]ere, the State cannot show that the deputy had probable 

cause to arrest Noll before finding the methamphetamine. 

And even if the deputy had probable cause to arrest for 

another offense, his search of Noll was not incident to an 

arrest based on that probable cause. So the search-

incident-to-arrest exception did not apply. 

Slip Op. at 2. 

 

“[T]he fact of the lawful arrest [ . . . ] establishes the authority to search [ . . . 

].”  United States v. Robinson, 414 U.S. 218, 235 (1973).  “[A] search incident to 
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an arrest need not be made after a formal arrest if it is substantially 

contemporaneous with it, provided probable cause for the arrest existed at the time 

of the search.”  State v. Peterson, 515 N.W.2d 23, 25 (Iowa 1994) (emphasis 

added).  That does not authorize searches based on abstract arrest authority.  There 

must be probable cause for the arrest being effectuated, not for some different, 

hypothetical arrest theory that an appellate attorney assembles post hoc.  

Here, the sequence strongly supports the Court of Appeals’ conclusion.  

Deputy Walker searched Noll first, found methamphetamine, and then arrested him 

because of what the search uncovered.  The State therefore could not treat that as a 

permissible SITA by pointing to other offenses for which Walker arguably could 

have arrested (but did not arrest) Noll.  “Before [a police officer] places a hand on 

the person of a citizen in search of anything, he must have constitutionally 

adequate, reasonable grounds for doing so.”  Sibron v. New York, 392 U.S. 40, 64 

(1968).  Iowa precedent focuses on whether the arrest had, for purposes of 

constitutional justification, already started before the search.  State v. Harvey, 242 

N.W.2d 330, 339 (Iowa 1976) (“The question at this point is whether the arrest of 

Harvey had, for purposes of constitutional justification, already taken place before 

the search of his person commenced.”).  While a search may sometimes precede 

the formal announcement of arrest when the two are substantially 

contemporaneous, there still must be more than arrest authority in the abstract.  
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The SITA exception to the warrant requirement requires more than abstract arrest 

authority; it requires that a search happen incident to the predicate arrest.  Here, the 

search produced the arrest.  “An arrest that is made on the basis of what the search 

recovers will never be constitutional no matter how instantaneously it may follow 

the search.”  State v. Funkhouser, 782 A.2d 387, 407 (Md. Ct. Spec. App. 2001). 

The United States Supreme Court rejected the effort to convert arrest 

authority without an arrest into full search authority nearly thirty years ago.  In 

1997, the Iowa Supreme Court upheld a full search where an officer had probable 

cause to make a custodial arrest but chose instead to issue a citation.  State v. 

Knowles, 569 N.W.2d 601, 602 (Iowa 1997) (reversed by Knowles v. Iowa, 525 

U.S. 113 (1998)).  The United States Supreme Court reversed, refusing to extend 

the “bright-line rule” of SITA to a situation in which the officer had probable cause 

but did not actually arrest: 

The Iowa Supreme Court has interpreted [Iowa Code 

Section 805.1(4)] as providing authority to officers to 

conduct a full-blown search of an automobile and driver 

in those cases where police elect not to make a custodial 

arrest and instead issue a citation—that is, a search 

incident to citation.   

[ . . . ] 

[T]he authority to conduct a full field search as incident to 

an arrest was a “bright-line rule,” which was based on the 

concern for officer safety and destruction or loss of 

evidence, but which did not depend in every case upon the 

existence of either concern. Here we are asked to extend 

that “bright-line rule” to a situation where the concern for 
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officer safety is not present to the same extent and the 

concern for destruction or loss of evidence is not present 

at all. We decline to do so. The judgment of the Supreme 

Court of Iowa is reversed [ . . . ]. 

Knowles v. Iowa, 525 U.S. 113, 115; 118-19 (1998). 

Knowles thus drew a “bright-line rule” in the sand: unexecuted arrest authority 

does not generate search authority.  The State’s theory is a repackaged version of 

what Knowles already rejected.  The State has concocted post hoc claims about 

Walker having probable cause to arrest Noll for some offense before searching 

him, and on that basis, claims Walker could search first and treat the later arrest as 

justification.   

The State notes that, unlike in Knowles, Walker searched Noll before the 

stop was completed.  Application at 23.  But that factual distinction does not create 

search-incident-to-arrest authority.  At most, the unfinished stop means this case is 

not identical to Knowles on its facts; it does not establish that Walker was actually 

effectuating a lawful custodial arrest when he searched Noll’s jeans pockets.  Nor 

can the State justify the search by invoking generalized traffic-stop safety 

concerns.  See Application at 22.  Knowles rejected that reasoning too.  While 

officer safety concerns may exist during a routine stop, that concern “does not by 

itself justify the often considerably greater intrusion attending a full field-type 

search.”  Knowles, 525 U.S. at 117.   
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The justifications for the SITA exception are tied to concerns inherent to a 

lawful custodial arrest.  The Knowles court identified two historical rationales for 

the exception.  Id. at 116.  The first rationale is “the need to disarm the suspect in 

order to take him into custody [ . . . ].”  Id. 

[A] custodial arrest involves danger to an officer because 

of the extended exposure which follows the taking of a 

suspect into custody and transporting him to the police 

station. We recognized that the danger to the police officer 

flows from the fact of the arrest, and its attendant 

proximity, stress, and uncertainty, and not from the 

grounds for arrest.  

Id. at 117. (internal citations and some punctuation 

omitted). 

The Knowles court specifically refused to extend SITA authority to searches 

incident to citation because, absent an actual custodial arrest, the threat to officer 

safety “is a good deal less [ . . . ].”  Id. 

 The second historical rationale for the SITA exception is “the need to 

preserve evidence for later use at trial.”  Id. at 116.  That rationale was not present 

for the speeding offense for which the officer in Knowles issued a citation (id.) and 

it was not present here, when the officer had not yet decided to arrest Noll for any 

offense at all. 

Categorically, there is no need to disarm a suspect to take him into custody 

when no officer has decided to take him into custody.  The evidence-preservation 
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rationale likewise presupposes an arrest actually being effected.  If anything, the 

State’s position here is weaker than the one rejected in Knowles, because a citation 

at least establishes the possibility of a later trial. 

Because Walker was not taking Noll into custody, there was no officer-

safety-because-of-custody rationale.  Because Walker had not initiated and was not 

initiating an arrest, there was no evidence preservation rationale.  As in Knowles, 

the State asks this Court to “extend that ‘bright-line rule’ [of SITA] to a situation 

where the concern for officer safety is not present to the same extent and the 

concern for destruction or loss of evidence is not present at all.”  Id. at 119.  As in 

Knowles, this Court should “decline to do so.”  Id.   

The State’s reliance on Freeman and Scullark (Application, pp. 15, 18) is 

similarly misplaced.  Freeman applies to “a search of the person arrested,” which 

presupposes that the person being searched has been arrested.  State v. Freeman, 

705 N.W.2d 293, 298 (Iowa 2005) (emphasis added).  And nothing in State v. 

Scullark, 23 N.W.3d 49 (Iowa 2025) holds that arrest authority in the abstract 

confers search authority over a person who has not been (and is not being) lawfully 

arrested.  The State cites the “greater power to arrest necessarily includes the lesser 

power to search” language repeated in Scullark, but that formulation came from 

Justice McDonald’s special concurrence in State v. Kilby, and, read in context, 

addressed the authority to search an arrestee incident to a lawful custodial arrest.  
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State v. Kilby, 961 N.W.2d 374, 386 (Iowa 2021) (McDonald, J., specially 

concurring).   

The State also relies on United States v. Chauncey, 420 F.3d 864 (8th Cir. 

2005) (Application at 21-22).  Chauncey did not involve a pre-arrest search of the 

defendant that supplied the basis for an arrest.  There, the officer searched 

Chauncey’s person and found nothing; the challenged fruits were later post-arrest 

statements and a urinalysis.  The issue was whether there had been probable cause 

for an arrest. 

The chronology here is dispositive.  Walker patted Noll down.  He found 

nothing.  He searched Noll’s truck.  He found nothing.  He then told Noll, “I’m 

gonna search ya,” removed the outer layer of Noll’s clothing, and searched Noll’s 

jeans pockets underneath.  There, he found the methamphetamine.  Only then did 

Walker handcuff Noll.  When Noll asked why, Walker answered: “because you got 

meth in your pocket.”  BWC 15:50.  Walker later confirmed the same sequence at 

the suppression hearing, testifying that Noll “was placed under arrest for the 

possession of methamphetamine.”  D0070, Tr. of Supp. Hr. 11:8–9.   

Walker’s words and actions matter – not because SITA hinges on subjective 

motives, but because they are objective evidence that Walker had not initiated and 

was not initiating a custodial arrest for any offense when he searched Noll’s 
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pockets.  The fruits of the search supplied Walker’s basis for arresting Noll.  But 

for the search, there would not have been an arrest. 

The State is wrong to suggest that Walker’s actual course of conduct is 

irrelevant so long as some arrestable offense can later be identified from the 

record.  Knowles itself looked to the offense the officer actually pursued and the 

action he actually took.  Once the officer stopped Knowles for speeding and issued 

a citation, the Court held that “all the evidence necessary to prosecute that offense 

had been obtained” and rejected Iowa’s attempt to justify the search by speculating 

about evidence of “identity or of other crimes.”  Knowles v. Iowa, 525 U.S. at 118–

19.  That analysis would make no sense if the officer’s actual conduct and the 

actual offense at issue were irrelevant.  Accordingly, the State cannot here justify 

Walker’s search by severing it from what Walker was actually doing, and by then 

pointing, post hoc, to different theories about bases for hypothetical unmade 

arrests.  

Whren does not save the State.  Whren addresses whether an otherwise 

lawful stop or arrest can be invalidated by an officer’s subjective motives.  Whren 

v. United States, 517 U.S. 806, 813 (1996).   It does not erase the antecedent arrest 

requirement, nor does it prevent courts from considering an officer’s 

contemporaneous statements and conduct as objective evidence of whether an 

arrest had occurred or was objectively underway at the time of the search.  The 
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Court of Appeals did not import a free-floating motive inquiry into SITA.  It 

simply refused to let the State convert abstract arrest authority into concrete search 

authority.  That distinction is entirely consistent with authorities recognizing that 

an officer’s contemporaneous statements and conduct, together with the 

surrounding objective facts, may be considered in deciding whether an arrest had 

occurred or was objectively underway at the time of the search.  See State v. Lee, 

162 Idaho 642, 652, 402 P.3d 1095, 1105 (2017) (“[S]tatements made by the 

officer of his intentions along with other objective facts are relevant in the totality 

of circumstances as to whether an arrest is to occur.”); see also People v. Reid, 24 

N.Y.3d 615, 619–20, 26 N.E.3d 237 (2014) (treating an officer’s testimony that he 

was not going to arrest for drunk driving before the search as proof that the search 

was not incident to arrest); cf. State v. Harvey, 242 N.W.2d 330, 339 (Iowa 1976) 

(examining an officer’s commands, display of a gun, and control over a defendant 

in deciding whether an arrest had been initiated before the search); cf. Sibron v. 

New York, 392 U.S. 40, 64 (1968) (relying on the officer’s statements and 

testimony about seeking narcotics in rejecting a post hoc effort to recast a 

warrantless search as a Terry frisk).    

 This case therefore involved an arrest incident to search, not a search 

incident to arrest.  The more the State hunts for alternative theories about Walker 

theoretically could have done (but did not do), the clearer it becomes that Walker 

https://scholar.google.com/scholar_case?case=18419165198013122407&q=State+v.+Lee,+162+Idaho+642,+402+P.3d+1095+(2017)&hl=en&as_sdt=1000006
https://scholar.google.com/scholar_case?case=8269955447149949789&q=People+v.+Reid,+24+N.Y.3d+615,+26+N.E.3d+237+(2014)&hl=en&as_sdt=1000006
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was not actually effectuating a custodial arrest for any offense when he searched 

Noll’s person.   

Knowles rejected searches incident to citation.  The State now seeks 

something even broader and more dangerous: searches incident to probable cause.  

If the State’s theory was accepted, an officer could conduct a full search whenever 

he expected later to be able to identify some basis for probable cause, then make a 

custodial arrest if the search yielded contraband and release the person if it did not.  

As Lee recognized, that would be “obviously destructive of the privacy of many.”  

402 P.3d at 1105 (citation omitted).  Under such a paradigm, an officer may not 

even need to subjectively expect that he will later identify a basis for which he 

arguably had probable cause; he can search first and rely on a prosecutor to comb 

the record and cobble together any possible justification later. 

The Court of Appeals got this right.  A search incident to a lawful arrest may 

be substantially contemporaneous with the arrest, but it still must be tied to an 

actual lawful custodial arrest, not to alleged post hoc probable cause that became 

useful only after the search bore fruit.  “[A] search incident to a lawful arrest may 

not precede the arrest and serve as part of its justification.”  Sibron v. New York, 

392 U.S. 40, 67 (1968).   Further review should be denied. 
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II. WHETHER FURTHER REVIEW SHOULD BE DENIED 

BECAUSE THE DECISION BELOW INDEPENDENTLY 

RESTS ON THE SEPARATE HOLDING THAT DEPUTY 

WALKER LACKED PROBABLE CAUSE TO ARREST MR. 

NOLL BEFORE SEARCHING HIS PERSON. 

Further review should also be denied because the decision below 

independently rests on the separate holding that Deputy Walker lacked probable 

cause to arrest Noll before searching his person.  The State’s application 

acknowledges that the majority “first concluded the deputy lacked probable cause 

to arrest Noll” and “could have stopped there.”  Application at 7.  And the Court of 

Appeals expressly held that the State’s argument failed “for two reasons,” the first 

being that Walker lacked probable cause to arrest Noll for operating while 

intoxicated, possession of marijuana, or an open-container violation.  Slip Op. at 8-

9.  Because the application does not show why that independent probable-cause 

holding itself warrants discretionary further review under Rule 6.1103, review 

should be denied regardless of the State’s disagreement with the panel’s separate 

actual-arrest analysis. 

That independent holding is sufficient by itself to support the result below.  

Further review “is not a matter of right, but of judicial discretion,” and “[a]n 

application for further review will not be granted in normal circumstances.”  Iowa 

R. App. P. 6.1103(1)(b).  The rule identifies the sort of reasons that may justify 

further review: a court of appeals decision that conflicts with existing precedent on 
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an important matter, an important unsettled constitutional or legal question, an 

important question of changing legal principles, or an issue of broad public 

importance.  Iowa R. App. P. 6.1103(1)(b)(1)-(4).  The application’s statement 

supporting further review must identify why further review is warranted and any 

purported prior conflicting authority.  Iowa R. App. P. 6.1103(1)(c)(3).   

Here, the State’s sole question presented concerns whether the Court of 

Appeals improperly required the deputy to have “subjectively decided to make an 

arrest at the time of the search.”  Application at 2.  Its statement supporting further 

review likewise focuses on the claimed need to reaffirm an objective Fourth 

Amendment standard and expressly argues that review is warranted “even if this 

Court ultimately finds probable cause to arrest was lacking.”  Application at 7, 27. 

So while the application disagrees with the Court of Appeals’s probable-

cause analysis, it does not show that the analysis presents the sort of conflict, 

unsettled legal question, changing legal principle, or broad issue of public 

importance that justifies further review under Rule 6.1103.  The application largely 

reargues the same facts the Court of Appeals already rejected, now supplemented 

by a new reliance on a missing ignition interlock device – a predicate not relied on 

by the remand ruling and not identified by the Court of Appeals as one of the 

State’s arrest theories below.   
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The court below applied settled legal principles to those facts and found no 

probable cause.  Slip Op. at 8-12.  The State’s disagreement with the Court of 

Appeals’s application of the law to the facts is not a sufficient reason for this Court 

to grant discretionary further review.  Further review should be denied. 

CONCLUSION 

Because the State’s application mischaracterizes the decision below, 

overlooks the panel’s independent no-probable-cause holding, and lacks a proper 

basis for discretionary review under Rule 6.1103, Defendant-Appellant Richard 

Noll respectfully requests that this Court deny further review. 
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