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RESISTANCE TO THE APPLICATION

Mr. Walker will demonstrate that the Court of Appeals opinion was correct
in terms of this Court’s longstanding jurisprudence and as a matter of statutory

interpretation. This Court must deny the State’s Application for Further Review.

STATEMENT OF THE FACTS
In the briefs, Mr. Walker referred to the potential jurors by their last names.
Here, the Defendant will follow the lead of the panel and refer to both potential

jurors by their initials.

Potential Juror M.W.

This is the potential juror examination and evaluation that the Court of
Appeals panel chose not to rule upon. On the first morning of jury selection
proceedings, Judge McKeever asked the panel of thirty-four prospective jurors if
any of them had heard anything about the instant case before they came in for jury
duty. Juror M.W. raised her hand and was examined by the attorneys separately, in
chambers. She stated: “It was basically all over the news. A person was killed in
an altercation in a crowded bar.” M.W. said she did not remember further details

about the reports, but her fear was that something during the trial would jog her



memory, and then she would recall all the details from what she had heard in media
reports. She said that her memory works that way when she starts to read a book
or watch a movie for a second time. She said “the moment I start getting into it, |
start remembering everything”. That happens when she intentionally takes a
second look at a story, and it even happens when she thinks she has not read or
seen the story before. She said as facts begin to come out, “then you start
remembering all the things about it”. The details then come flooding back to her.
She was asked by the prosecutor and defense counsel whether, if that did happen in
this case, she could separate what she heard in the media from what she will hear
from the witness stand. The question was whether she could be fair and impartial
in that circumstance. Ms. Wilson could not be certain about that. The best she
could say was that she would hope so. Ms. Wilson concluded by saying she was
not sure she could make a decision based only on the evidence and not by what she
had heard out of court. “I'm not going to lie and say that.” (D0324, 8/27/24, Trial
Tr. Vol. 1, pp. 115-125, L. 7-9)

The questions and answers on whether she could agree to consider only
evidence that came out in the courtroom is critical:

[DEFENSE COUNSEL]: So it's possible that if certain

names are brought up or certain things that you might
remember things from the news; is that correct?



POTENTIAL JUROR [M.W.]: It's possible.

[DEFENSE COUNSEL]: And based on the things that
you heard from the news, you may make your decision
based on what you heard.

[M.W.]: T hope not. I mean, I would hope I wouldn't do
that. I -- I really hope I wouldn't, but you can't be -- you
know -- I'm not going to lie and say that. You -- you don't
know if you get influenced by things that -- you see or
hear, you know.

(D0324, 8/27/24, Trial Tr. Vol. 1, p. 119, L. 5-16) (emphasis added)

The motion to strike M.W. for cause was raised in this way, and the judge’s

ruling followed after detailed and clear arguments:

DEFENSE COUNSEL: In this case, Your Honor, our fear

is that if Ms. [W] starts to remember something, that she

could remember something that is not brought in on these facts
in question, and therefore, she may make a decision based on
that.

THE COURT: And -- and to be fair, I don't think anyone
has explained yet that one of the requirements of her is that
if she's selected as a juror, she has to agree to decide the
evidence in the courtroom versus the evidence -- or any other
information. | haven't heard anyone ask that specific question
motion.

(D0324, Tr. Vol. 1, p. 124, L. 1-12) (emphasis added)

[DEFENSE COUNSEL]:



Ms. [W.], would you be able to form your opinion
based on only the evidence you hear in this courtroom and
separate what you heard outside of the courtroom?

POTENTIAL JUROR [J.W]: I would think so. I
would think so.

[DEFENSE COUNSEL]: Okay.

I still -- I'm still going to ask for

this -- she's saying she thinks so, not that she definitely
would be able to do that, and based on that, Your Honor,
we'd still renew our challenge for cause.

[THE COURT]: I -- I understand that -- the
challenge, but I'm going to overrule the motion.

When asked directly whether she would abide by the
rules, she said that she thinks that she would be able to do
that, and that's all I can -- we can ask for people is to

give us their best estimate as to what they'll be able to do
if they're faced with that choice, and she thinks she can
follow the rules.

So I'm going to overrule the motion. Any other
questions at this time?

(D0324, Tr. Vol. 1, pp. 124-125, L. 13-9)

In fact, both the prosecutor and the defense attorney had previously
examined M.W. at length on the question of whether she could decide the facts
only on the evidence brought forth in the courtroom. (D0324, Tr. Vol. 1,

pp.115-121, L. 10-4) The judge invoked the “magic question” stating the answer



M.W. needed to give. Of course, the judge contradicted himself in his two
consecutive statements. First, he said J.W. “has to agree to decide the evidence in
the courtroom versus the evidence -- or any other information”. When M.W. said
she “would think” she could properly compartmentalize the evidence, that was
consistent with what she had already said. She had previously said that she
“hoped” she could “abide by the rules”, but qualified that by saying “I'm not going
to lie and say that.” When she said she “would think™ she could abide by the rules,
Judge McKeever changed his stance. He first said she “has to agree” to consider
only evidence produced in court, but then the judge changed his rule to say
potential jurors just have to “give us their best estimate as to what they'll be able to
do”. M.W.’s answers of “I would hope so” and “I would think so” are no different

than the potential juror’s insufficient answer of “I will try” in State v. Neuendorf,

509 N.W. 2d 743, 745-746 (Iowa 1993).

Potential Juror R.L.
This is the potential juror examination and evaluation that the Court of
Appeals panel concluded required a reversal of the conviction. On the second
morning of jury selection, the judge again asked the panel if anyone had heard or

seen any news reports. Those who raised their hands were then heard in voir dire



separately in chambers. In regard to R.L., the defense moved to strike on the basis
that the juror had seen a headline in a news report the evening before his jury voir
dire on the second morning of trial. The prospective juror read that Mr. Walker
had pled guilty to “Felon in Possession of a Weapon”. In the instant case, the
defense had previously lodged a Motion in Limine that was granted to exclude any
reference to Mr. Walker’s criminal history. The motion had been granted before
jury selection commenced. The defense Motion to Strike was based on the fact the
juror had been exposed to prejudicial information that had been excluded from
evidence. The Motion to Strike was overruled on the basis R.L. stated he would
not share his improper knowledge with other jurors, and he could separate his
knowledge of the guilty plea in reaching a verdict on the murder charge. He said
he could be fair and impartial. (D0324, Tr. Vol. 1, p. 24, L. 1-24) (D0325, Tr. Vol.
2, pp. 37-40, L. 1-13, pp. 41-45, L. 13-1)

The motion to strike regarding R.L involved the potential juror’s exposure to
a media account that informed him of Mr. Walker’s plea of guilty to one of the
three counts charged in the Trial Information that was on trial in the instant case.
As stated in his in-chambers voir dire, R.L. reported that a headline had “popped
up” on his Google News after the first day of jury selection. The headline from a

local television station said that Mr. Walker had pled guilty to Felon in Possession
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of a Weapon. He had not read the article, just the headline. The examination

started this way:

PROSECUTOR: And do you recall the specifics of
what you read of the headline?
POTENTIAL JUROR R.L. : It said he was a Felon in

Possession of a Weapon and pled guilty to it.

PROSECUTOR: Okay.

Having read that headline, do you have an opinion

as to whether or not Mr. Walker's guilty or not guilty of
the charges that the State will be presenting?

[R.L.]: No. I mean, one can

happen without the -- one can be true without the other.
PROSECUTOR: Okay. So you can set aside what
you've previously read?

[R.L.]: Yes.

k ok ok sk

PROSECUTOR: And do you think you would be able to

11



form a verdict solely on the evidence in the courtroom and

be able to set aside what you've previously read about this

case?

[R.L.] : Yes.

PROSECUTOR: And do you think that at this

point in time, you still would be fair and impartial to both

the State and Mr. Walker?

[R.L.] : Yes. (D0325, 8/27/24, Trial Tr. Vol. 2, pp. 37-38, L. 10-10)

In the end, there was a conditional qualifier to R.L.’s belief that the
fact of the guilty plea would not enter into his decision on whether Mr.
Walker was guilty of Going Armed with Intent or Murder. The juror could

not promise a total separation of the improper factor:

PROSECUTOR: Okay. So it -- you wouldn't say,
"I'm going to find him guilty because I know he was a felon in

possession"?

[R.L.]: No, I wouldn't.

PROSECUTOR: And you're not going to let that sway

12



your opinion as -- in regards to the other charges?

[R.L.] No. I don't believe -- 1

mean, it all depends on what's presented in front of me, you
know, but I'm -- at this point in time, no.

(D0325, Tr. Vol. 2, p. 38, L. 2-6, pp. 38-39, L. 25-8) (emphasis

added)

That qualifier R.L. put on his ability to keep the newspaper headline separate
from the evidence at trial is critical to Judge McKeever’s misunderstanding of the
facts and the erroneous application of law in denying the motion. The separation of
the two sources of information was the core reason the judge stated for his ruling:

In this particular case, we asked the person

directly under oath, and he said he didn't think that one
was related to the other at all and that the State was going
to have to prove its case in this particular case. So [

guess at this point, I'm going to -- he also said that he
would not reveal this information to the other jurors.

(D0325, Tr. Vol. 2, p. 43, L. 18-23)
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ARGUMENT

The Court of Appeals Decision is Line with over One Hundred Years of
Jurisprudence that Requires Trial Courts to Maintain the Integrity of the Right
to a Fair and Impartial Jury by Dismissing Potential Jurors Whenever a Fair

Question Arises as to Whether They can be Unbiased.

(Defendant’s Opening Br. pp. 18-22; Reply Brief pp. 5-6)

Analysis of the case law must begin with the Court’s caution to trial judges
expressed in State v. Jonas, 904 N.W.2d 566 (Iowa 2017) :

While we have generally reviewed disqualification of jurors
deferentially, we have long cautioned trial courts against

allowing close issues to creep into the record and threaten the
validity of a criminal trial. In State v. Teale, we stated, “[W]e

see no occasion in the ordinary administration of the criminal

law in this state for the close rulings on the qualifications of
jurors that are constantly brought to our attention. Although a
ruling may be technically right, if it must be so doubtful as to
raise a fair question as to its correctness, it is far better to give

the accused the benefit of the doubt, to the end that he and all
other men may be satisfied that his rights have not been invaded.”
154 Towa 677, 682, 135 N.W. 408, 410 (1912).We cited the above
language with approval in Beckwith, 242 lowa at 238-39, 46 N.W.
2d at 26. In Beckwith, we further added that with the high level of
literacy and intelligence existing among the citizens of lowa, “it
should not be necessary for trial courts to skirt the brink of error in

14



the selection of trial jurors.” Id. at 239, 46 N.W.2d at 26.

We repeated the admonition in State v. Williams, 285 N.W.2d 248, 267
(Iowa 1979). We again endorse it today.

Jonas, 904 N.W.2d at 575

The State relies on Jonas, but makes no mention of the Jonas long quote
from the 1912 case of State v. Teale, above. There is no reason for a trial court to
risk the unfairness caused by a juror who may well turn out to be actually biased
against a criminal defendant. And, there is no good reason these close questions
should continue to come before this Court. (Appl. Fur. Rev., pp. 8-12)

In the instant case, the defense attorney referred the judge to the caution
expressed by this Court in State v. Beckwith in regard to the first Motion to Strike
for Cause directed to M.W. : “ Under Beckwith . .. it's 45 N.W.2d at page 26.
However, the Supreme Court in Beckwith said that trial courts should use the
utmost caution in overruling challenges for cause in criminal cases when there
appears to be a fair question as to the soundness.” (D0324, Tr. Vol. 1, p. 123, L.
20-25) State v. Beckwith, 46 N.W. 2d 20, 23 (Iowa 1951)

Over 150 years ago, case law was developed that established that a potential
juror’s exposure to news accounts related to a criminal case did not necessarily

establish actual bias. In an 1873 decision, this Court approved the denial of a
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Motion to Strike for Cause where a potential juror had stated this opinion in voir

dire :

I have heard of the transaction of the killing of Anton
Bauerback, at the time it happened, and read the newspaper
account of it, the channels of information through which it
reached me. I believed the man had been murdered, and that

the defendant did it. It would now take some evidence or
explanation to remove the opinion from my mind. I have no bias
upon my mind for or against the defendant. I know nothing about
the case except what I have heard from rumor and newspaper
prints. I have no personal knowledge of the facts otherwise,

and I believe that I can sit and decide the case with the same
impartiality, as if [ had never heard of the case.

State v. Lawrence, 38 lowa 51, 54 (1873)

There is no discussion in Lawrence about the presumption of innocence, the

burden of proof, or the rule that a juror’s decision must be reached only upon the

evidence that is adduced in the courtroom. The Court simply took the view that

potential jurors who are educated and aware in the modern world of 1873 will

naturally be informed of such “startling” events like a murder charge, via the

newspapers. The fact a potential juror gained knowledge of the event before trial

in that way cannot be cause for dismissal because such a rule would * practically

exclude every intelligent man from the jury”. Id.

16



Ignoring the potential juror’s expression of an opinion of guilt that he stated
he would use in his deliberation along with the facts in evidence, the Court
affirmed the denial of the strike for cause by focusing on the juror’s character. The
juror had stated on voir dire that he believed a man had been murdered and the
defendant did it. The expression of the juror’s pre-existing opinion of guilt and
intent to use that opinion during trial was perfectly clear. Nonetheless, the
Lawrence court rationalized the denial of the strike in this way:

The law does not require that a juror shall be without opinion
respecting a case. “A challenge for implied bias may be taken
for any of the following causes: * * * * * * Having formed or
expressed an unqualified opinion or belief, that the prisoner is
guilty or not guilty of the offense charged.” Revision, § 4771,
sub-division 8. The juror stated that he had not formed such
opinion. His further examination does not show that he had
formed such opinion. He was therefore a competent juror.
Any rule rendering him incompetent would be found utterly
impracticable. /d. at 55.

Almost eighty years later, the Court abrogated Lawrence in the Beckwith
decision. The Court acknowledged the Lawrence explanation of the media
attention that will pervade when a murder case “startles and attracts the public
mind”. But, Beckwith explained the fact that the influence of media attention is to

be expected is not the point. The critical question is whether the potential juror can

“give both the state and the defendant the benefit of their impartial consideration of

17



the evidence” introduced at trial. In that regard, a juror’s impartiality cannot be
assured by the use of warnings to the juror from the bench or counsel that fairness
and impartiality is their duty, when that warning then prompts the juror’s
agreement to abide by the duty. Beckwith, 46 N.W. 2d at 236-238
From there, the Court made the statement that was relayed to Judge

McKeever with the Motion to Strike for Cause the defense first made in respect to
prospective juror M.W. in the instant case:

Although a ruling may be technically right, if it must be so

doubtful as to raise a fair question as to its correctness, it is

far better to give the accused the benefit of the doubt, to the

end that he and all other men may be satisfied that his rights

have not been invaded. Confidence in the fairness and

impartiality of each member of a jury, which shall be sworn

to try a man on a charge involving his life or liberty, is of the

greatest importance to the welfare of the state. Indeed, it is of

such paramount importance to every citizen that the time and

expense necessary to secure jurors as to whom no doubt may

rightly exist is an insignificant consideration.’

Beckwith, 46 N.W. 2d at 238-239

In regard to both potential jurors, a fair question arose as to whether the

juror would be affected by actual bias. Judge McKeever failed to give the benefit
of the doubt to the defense by granting the motions to strike. An erroneous

application of the law is an abuse of discretion. State v. Hill, 878 N.W.2d 269, 272

(Iowa 2016)

18



IL.
The State s Statutory Interpretation is Flawed in Four Different Ways, and the
Court of Appeals Decision Correctly Enforces the Letter and Spirit of lowa Rule of

Criminal Procedure 2.18(5)

Statutory Interpretation and the Definitions of Bias
“Jowa court rules have the force and effect of laws, and therefore ‘we
interpret rules in the same manner we interpret statutes’ . . . When interpreting a
statute, our goal is to give effect to the intent of the legislature. State v. Mootz, 808
N.W.2d 207, 221 (Iowa 2012) Intent is “primarily guided by what the legislature
said, not what it should or might have said”. Rules of statutory construction to
interpret legislative intent are only employed when the statute is ambiguous. In
construing intent, the Court will “consider the overall object sought to be attained,
the statute's purpose and underlying policies, and the consequences of various
interpretations”. State v. Meyers, 799 N.W.2d 132, 141 (Iowa 2011)
The panel defined bias correctly by citing clear precedent from this Court:
Finally, we note that rule 2.18(5)(0) does not define
“actual bias.” In deciding a post-trial claim of juror
misconduct, our supreme court explained that jurors
may be disqualified for either actual or implied bias.

State v. Webster, 865 N.W.2d 223, 236 (Iowa 2015).
“Actual juror bias occurs when the evidence shows

19
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that a juror, in fact, is unable to lay aside prejudices
and judge a case fairly on the merits.” /d. “Implied
bias arises when the relationship of a prospective
juror to a case is so troublesome that the law
presumes a juror would not be impartial.” /d.
Examples of implied bias can be found in paragraphs
(d) through (j) of rule 2.18(5). (Slip Op. pp. 5-6)

Challenges to individual potential jurors for cause are governed by lowa
Rule of Criminal Procedure 2.18(5). In regard to the instant action, two

subparagraphs under that rule can be applied to the analysis of the circumstances of

the potential jurors who were the subject of the motions to strike for cause:

A challenge for cause of an individual juror may be made orally
by the State or the defendant and must distinctly specify the facts
constituting the cause. A challenge may be made on an individual
juror for any of the following causes:

k. Having formed or expressed such an opinion as to the guilt or
innocence of the defendant as would prevent the juror from
rendering a true verdict upon the evidence submitted on the trial.

* k % %

o. Where the circumstances indicate the juror would have an actual

20



bias for or against a party. (emphasis added)

The Four Flaws
1. The definition of “indicate” in this context is not that circumstances absolutely
prove actual bias, but that circumstances point out a necessity or advisability of
considering the risk of actual bias.
2. The fact R.L. at one point said he could ignore the improper character evidence
of the guilty plea does not neutralize the prejudice of the knowledge.
3. The statement R.L. made regarding not considering the improper evidence was
conditional, not “unconditional”. It was equivocal, not “unequivocal”
4. Even if the Court were to determine that Rule 2.18(5)(0) is ambiguous as to
what circumstances “indicate the juror would have an actual bias for or against a
party”, statutory construction would require this Court to determine the rule is
intended to resolve close questions in favor of the Defendant.
In reversing the conviction, and after defining actual and potential bias, the

panel’s majority found a violation of Rule 18(5)(0). Judge Tabor concluded:

Did the circumstances indicate actual bias here? During

jury selection, a news account reached R.L. revealing

that Walker was a felon and pleaded guilty to being a

felon in possession of a firearm for his conduct in this
incident. The district court had excluded that same

21



information from the jury because it posed too great a
risk of unfair prejudice. From that ruling on Walker’s
motion in limine, we may infer that “the nature of the
improper information” was “sufficiently prejudicial to
deny [Walker] a fair trial,” given the charges yet to be
tried and Walker’s justification defense. Cf. State v.
Henning, 545 N.W.2d 322, 325 (Iowa 1996) (finding
juror misconduct sufficient to warrant a new trial).

(Slip Op. pp. 9-10) (emphasis added)

Judge Tabor’s description of R.L.’s prejudicial knowledge in this way:
“Walker was a felon and pleaded guilty to being a felon in possession of a firearm
for his conduct in this incident.” That statement shows the two-fold nature of the
prejudice. R.L. would know Mr. Walker was a classified as a felon before he was
then later found in possession of a firearm. The headline R.L. had seen in the news
actually did not say whether the Felon in Possession charge was connected to the
murder charge on trial. The headline simply said “he was a Felon in Possession of
a Weapon and pled guilty to it.” (D0325, 8/27/24, Trial Tr. Vol. 2, p. 37, L. 1-13)

In order to exclude the evidence of the guilty plea to Felon in Possession,
however, the parties had previously agreed to stipulate that Mr. Walker was
“engaged 1n illegal activity at the time of the shooting”. The defense believed that
stipulation was necessary because the State was entitled to produce proof in its

case-in-chief to show the engagement in illegal activity could be a factor in
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defeating the defense of justification. See: Section 704.1(3) (D0324, 8/27/24, Tr.
Vol. 1, p. 24, L. 1-24) (D0276, 3/13/24, Stipulation) (D0278, 3/13/24, Jury
Instructions, Inst. # 48, p. 50) There was no specification in the Stipulation as to
what the illegal activity was. R.L. could infer there might have been a separate
incident leading to the guilty plea, and then there was some other illegal activity
involved in the incident in question in the jury trial. After R.L.’s voir dire, there
was just too great of a risk that if he sat on the jury, he would consider factors in
actual bias. There were certainly “circumstances that indicate the juror would have
an actual bias for or against a party”. Rule 2.18(5)(0) The definition of
“indicate” in this context is not that circumstances absolutely prove actual bias, but
that circumstances point out a necessity or advisability of considering the risk of
actual bias. Merriam-Webster online dictionary.
https://www.merriam-webster.com/dictionary/indicate
Risk of actual bias was the focus of Judge Sandy’s special concurrence. It is

not fair for just for a defendant to be required to eliminate that clear risk by using a
peremptory strike. It is the trial court’s duty to ensure fairness and integrity in the
selection process:

Voir dire is designed to identify bias, not to manage it through

promises of nondisclosure. See State v. Webster, 865 N.W.2d

223, 236-37 (Iowa 2015). Once a prospective juror possesses
information that must be excluded from the jury as a whole,
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the risk of prejudice is no longer speculative—it is structural.

(Slip Op. 13-14)

Judge Tabor’s majority opinion holds that a potential juror’s knowledge of a
Defendant’s prior conviction that has been excluded from the trial, creates too great
of a risk of unfair prejudice, and the motion to strike for cause must be granted.
The danger of unfair prejudice is exactly the reason the evidence was excluded
from the trial under Rules 403 and 404(b), lowa Rules of Evidence. The opinion
points out United States Supreme Court case law that holds this type of exposure to
extra-judicial information is highly prejudicial:

We recognize that trial judges have broad discretion in ruling

on motions to strike potential jurors who have been exposed to
pretrial publicity about a case. See State v. Simmons, 454 N.W.
2d 866, 868 (Iowa 1990). But “[g]eneralizations beyond that
statement are not profitable, because each case must turn on its
special facts. We have here the exposure of jurors to information
of a character which the trial judge ruled was so prejudicial it
could not be directly offered as evidence.” Marshall v. United
States, 360 U.S. 310, 312 (1959) (presuming prejudice when
jurors saw news accounts of defendant’s prior felony convictions
though they told the trial judge they would not be influenced by
the articles).

(Slip Op. p. 11) (emphasis added)
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A potential juror’s exposure to improper character evidence that has been
excluded from trial evidence is prejudicial per se because it creates actual bias per
se. The Marshall case demonstrates one defect in the State’s reasoning. The fact
R.L. at one point said he could ignore the improper character evidence does not
neutralize the prejudice of the knowledge. Secondly, the statement R.L. made was
conditional, not “unconditional”. It was equivocal, not “unequivocal” On its very
first page of text in its Application for Further Review, at page 3, the State
represents that R.L. “unequivocally states they can be fair and impartial if chosen
to serve on the jury”. In fact, R.L. ended up saying he just might use his improper
knowledge:

PROSECUTOR: Okay. So it -- you wouldn't say,

"I'm going to find him guilty because I know he was a felon in
possession"?

[R.L.]: No, I wouldn't.

PROSECUTOR: And you're not going to let that sway
your opinion as -- in regards to the other charges?

[R.L.] No.Idon't believe -- 1

mean, it all depends on what's presented in front of me, you

know, but I'm -- at this point in time, no.
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(D0325, Tr. Vol. 2, p. 38, L. 2-6, pp. 38-39, L. 25-8) (emphasis
added)

“Actual juror bias occurs when the evidence shows that a juror, in fact, is
unable to lay aside prejudices and judge a case fairly on the merits.” State v.
Webster, 865 N.W.2d 223, 236 (Iowa 2015) Actual bias was shown in regard to
M.W. because she could not “lay aside” the possibility that her knowledge of
pretrial media coverage would affect her determination of the facts. She was not
going to lie and promise that it would not. In the same vein, actual bias was shown
as to R.L. because he could not “lay aside” the possibility that his knowledge of
pretrial media coverage would affect his determination of the facts. It would

depend on what was presented at trial.

CONCLUSION
Because the Court of Appeals opinion was correct in terms of this Court’s
longstanding jurisprudence and as a matter of statutory interpretation, this Court

must deny the State’s Application for Further Review.

/s/Kent A. Simmons

PO Box 594
Bettendorf, IA 52722
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