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QUESTION PRESENTED FOR REVIEW

Whether the Court of Appeals properly affirmed that Lynae D. McMillan
Dickey Tesdall, an individual without any obligation to repay the loan at issue,

is not a borrower entitled to notice or a right to cure pursuant to lowa Code

Section 654.2D(2)?
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STATEMENT OF RESISTANCE TO FURTHER REVIEW
Plaintift-Appellee, Newrez LLC d/b/a Shellpoint Mortgage Servicing

(hereinafter the “Lender!”), resists Defendant-Appellant Lynae D. McMillan Dickey
Tesdall’s (hereinafter “Tesdall”) Application for Further Review of the unanimous
decision of the lowa Court of Appeals dated December 17, 2025.

There are no grounds to support a grant of further review in this matter. An
application for further review will be granted under the following circumstances:

(1) The court of appeals has entered a decision in conflict with a
decision of this court or the court of appeals on an important matter;

(2) The court of appeals has decided a substantial question of
constitutional law or an important question of law that has not been, but

should be, settled by the supreme court;

(3) The court of appeals has decided a case where there is an important
question of changing legal principles;

(4) The case presents an issue of broad public importance that the
supreme court should ultimately determine.

Iowa R. App. P. 6.1103(1)(b). Tesdall has asserted that the Court of Appeals’
decision regarding her claim as a borrower protected by lowa Code Section
654.2D(2) provides for several paths for review. However, her arguments fall short

of meeting the requirements for further review.

! As noted by the Towa Court of Appeals, the original lender in this matter was Wells
Fargo Bank, N.A. The loan was later sold to Newrez, L.L.C. d/b/a Shellpoint
Mortgage Servicing and the District Court substituted the parties. Newrez, LLC v.
Tesdall, 2025 WL 3654146, at *1, n.1 (Iowa Ct. App., Dec. 17, 2025) (unpublished).
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Tesdall first argues that the issue presented in this matter presents a
“substantial question of constitutional law or an important question of law that has
not been, but should be, settled by the supreme court” under lowa Rule of Appellate
Procedure 6.1103(1)(b)(2). There is no constitutional question presented in this
matter. Tesdall instead argues that an important question of law is presented
“regarding homeowner rights in mortgage foreclosure cases” and that the Court of
Appeals’ decision “denied fundamental property rights to mortgagors who have not
signed the notes secured by their mortgages.” (Application at 6). This case concerns
a straightforward issue of statutory interpretation regarding lowa Code Section
654.2D, which provides, “A creditor who believes in good faith that a borrower on
a deed of trust or mortgage on a homestead is in default shall give the borrower a
notice of right to cure as provided in section 654.2B.” Iowa Code § 654.2D(2). The
undisputed facts of this case establish that Tesdall is not, and never has been, a
borrower in default because she holds no contractual obligation to repay any loan to
the Lender.? (D0094 at 9 2 and Exhibit A, Promissory Note; see also D0097 at  2).
There is no important question presented in this matter that calls for the attention of

this Court.

> Throughout this matter, Tesdall has confused the differences between the
Promissory Note and the Purchase Money Mortgage when arguing she is a borrower
as a co-signer of the Purchase Money Mortgage. The Promissory Note is the debt
instrument. The Purchase Money Mortgage is the security instrument.
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Tesdall also argues that further review is warranted under lowa Rule of
Appellate Procedure 6.1103(1)(b)(3) concerning important questions of changing
legal principles and 6.1103(1)(b)(4) concerning issues of broad public importance
as to homestead rights, specifically the rights of [owans who have signed a mortgage
but not the secured notes. (Application at 6-7). These arguments fail for the same
reasons Tesdall’s 6.1103(1)(b)(2) argument falls short. No important legal question
or issue of public importance is presented in this matter, nor have any homestead
rights been changed. The statute at issue, by its plain language, does not apply to
individuals who have not defaulted on repaying monies borrowed from a creditor.
See Towa Code § 654.2D. The undisputed facts in this case provide, without
question, that Tesdall has never borrowed any funds from the Lender and is not in
default on any loan with the Lender. (D0094 at 9] 2 and Exhibit A, Promissory Note;
see also D0097 at § 2). Because Tesdall does not fall within the scope of the statute
at issue, she is not afforded any of the rights provided for in section 654.2D.

For the reasons set forth herein and pursuant to Iowa Rule of Appellate
Procedure 6.1103, the Appellee, Newrez LLC d/b/a Shellpoint Mortgage Servicing,
respectfully requests that the decision of the lowa Court of Appeals, affirming the

Cerro Gordo County District Court, be affirmed and no further review be granted.



LEGAL ARGUMENT

Plaintiff-Appellee initiated this action in February 2023 after Defendant
Donald Aegerter? failed to make payments required under the Promissory Note (the
“Note™) or cure his default after receiving proper notice in August 2022. (D0001,
DO0018). The Note was secured by a Purchase Money Mortgage (the “Mortgage”)
which he and Tesdall both signed for property located at 330 Sumac Road, Mason
City, Iowa (the “Property”). (D0019). The Note provided the loan amount at issue,
as well as the applicable interest rate and payment terms. (D0018). Despite Tesdall
not being a signatory on the Note, she claims to be a “borrower” entitled to a notice
and opportunity to cure Aegerter’s default. The District Court and Court of Appeals
properly found that the undisputed facts in this case and a plain reading of lowa Code
section 654.2D do not support Tesdall’s position. This Court should affirm these
decisions.

I. The Court of Appeals Correctly Held Tesdall Is Not A Borrower Entitled
To Notice Or The Opportunity To Cure.

A. Tesdall is Not a Borrower in Default Under Iowa Code 654.2D.

There is no dispute between the parties that:
1. Tesdall did not sign the Note (D0094 at q 2 and Exhibit A, Promissory

Note; see also D0O097 at 9| 2);

3 Defendant Donald Aegerter is not a party to this Application for Further Review.
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2. Tesdall did not receive any loan from Lender (D0094 at § 2 and Exhibit

A, Promissory Note; see also D0O097 at §] 2);

3. Tesdall was not obligated to repay Lender for any amounts provided

for within the Note (D0019, Mortgage, at § 13);

4. Tesdall did sign the Mortgage at issue in the foreclosure (D0019,

Mortgage); and

5. The Mortgage did include Tesdall within the definition of “Borrower.”

(D0019, Mortgage).

Tesdall takes these undisputed facts and claims that they establish her right to receive
notice pursuant to lowa Code section 654.2D(2) as a “borrower on a deed of trust or
mortgage.” But Tesdall’s reading and application of 654.2D(2) is stunted because
she fails to analyze the full sentence within the statute that she relies on. Section

654.2D(2) provides rights to notice and the opportunity to cure a default prior to a

foreclosure action on nonagricultural land. The relevant provision provides:

A creditor who believes in good faith that a borrower on a deed of trust
or mortgage on a homestead i1s in default shall give the borrower a
notice of right to cure as provided in section 654.2B. A creditor gives
the notice when the creditor delivers the notice to the consumer or mails
the notice to the borrower’s residence as defined in section 537.1201,
subsection 4.

Iowa Code § 654.2D(2). The statute does not provide a definition for the term
“borrower”, but the relevant section does provide that the borrower must be in

default to be entitled to a notice of right to cure. /d. In her briefing, Tesdall repeatedly
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fails to provide the full language of the provision, instead narrowing her quotations
so they end before the “in default” language.

But it is imperative to include the “in default” language when interpreting the
scope of 654.2D(2). The Court of Appeals properly considered the full text of
654.2D(2) when it affirmed that the legislature did not intend its use of “borrower”
in 654.2D(2) to include Tesdall. lowa Courts “consider the relevant statutes as a
whole and in context and not just isolated words and phrases.” Cnty. Lender v.
Shalla, 20 N.W.3d 812, 818 (Iowa 2025) (cleaned up); see also Auen v. Alcoholic
Beverages Div., lowa Dept. of Com., 679 N.W.2d 586, 590 (Iowa 2004) (Iowa courts
“determine legislative from the words chosen by the legislature, not what it should
or might have said.”). The Court’s next steps depend on whether it considers the
language of the statute to be plain or if it finds the statute is ambiguous or vague. /d.;
see also Doe v. State, 943 N.W.2d 608, 610 (Iowa 2020) (cleaned up).

Here, section 654.2D(2) is plain and clear in its meaning when read as a
whole. While the legislature could have taken a broad approach and provided that
any signer on a deed of trust or mortgage was required to receive notice from a
creditor, it did not. Instead, the statute expressly provides that the borrower on a deed
of trust or mortgage “in default” is entitled to notice. lowa Code § 654.2D(2). An
individual cannot be in default if they have no contractual obligation to repay a loan.

Furthermore, looking at the beginning of 654.2D(2), the statute technically provides
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that a borrower is only entitled to a notice if the creditor believes in good faith that
a borrower on a deed of trust or mortgage is in default. /d. Here, the undisputed facts
establish that Lender never believed Tesdall was a borrower in default because it
knew she was not personally obligated to pay the amounts owed on the Note.

Even if the Court finds that 654.2D(2) is ambiguous or vague because of its
lack of definition of borrower, Iowa law holds that the Court should seek “to
determine the ordinary and fair meaning” of a statute. Shalla, 20 N.W.3d at 818. The
Court of Appeals appropriately looked to similar statutes (such as chapter
524.103(12)), dictionary definitions, and the common usage of “borrower” in its
analysis of the statute. Carreras v. lowa Dep’t of Transp., 977 N.W.2d 438, 446
(Iowa 2022). The outcome of this analysis was clear: a “borrower” refers to an
individual who has taken or received something with the intention of giving or
paying it back.* See Borrower, Black’s Law Dictionary (12th ed. 2024) (“A person
or entity to whom money or something else is lent.”); Borrower, Cambridge Online
Dictionary, https://perma.cc/VIEW-EMGS5 (“a person or organization that borrows
something, especially money from a bank.”); Borrow, Cambridge Online

Dictionary, https://perma.cc/29YX-DWRF (“to get or receive something from

* Tesdall claims that ambiguity is only found in section 654.2D(2) if outside sources
are reviewed. But this is a complete reversal of Tesdall’s prior position and use of
Black’s Law Dictionary in her briefing with the Court of Appeals. See Appellant’s
Amended Reply Brief at 23.
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someone with the intention of giving it back after a period of time” or “to take money
from a bank or other financial organization and pay it back over a period of time.”).
Tesdall attempts to argue she falls within the meaning of “borrower” in
654.2D(2) because she is identified as a “borrower” in the Mortgage. But, like her
reading of 654.2D(2), Tesdall’s analysis of the Mortgage is far too narrow. While
she points to the fact that she is included in the definition of “borrower” in the
Mortgage, she fails to address paragraph 13, which provides, in part, that,
[A]ny Borrower who co-signs this Security Instrument but does not
execute the Note (a “co-signer”); (a) is co-signing this Security Interest
only to mortgage, grant and convey the co-signer’s interest in the
Property under the terms of this Security Interest; (b) is not personally
obligated to pay the sums secured by this Security Interest; and (c)
agrees that Lender and any other Borrower can agree to extend, modify,
forbear or make any accommodations with regard to the terms of this
Security Instrument or the Note without the co-signer’s consent.
(D0019, Mortgage). The Mortgage explicitly provides that an individual signing
only the Mortgage is not an obligor to the Note. /d. The carve out in paragraph 13
for borrowers who have not also signed the Note confirms that it is not possible for
Tesdall to be a borrower “in default”. It further confirms that Lender would never
have had a good faith belief that she was a borrower in default entitled to a notice
under 654.2D(2).
Iowa Code section 654.2D(2) does not encompass Tesdall, an individual who

signed a Mortgage but was not personally obligated to repay Lender and was not in

default. Falling outside of the scope of the statute, the Court of Appeals properly
12



affirmed that Tesdall was not entitled to a notice under 654.2D(2) and was not
entitled to an opportunity to cure Aegerter’s default on the Note.

B. Tesdall Had No Right to Cure Aegerter’s Default Under Iowa Law
or the Mortgage.

As discussed in section I(A), section 654.2D(2) does not extend to Tesdall.
Therefore, she is not afforded the right to an opportunity to cure within that statute.
As to whether the Mortgage itself entitles her to such an opportunity, the answer is
the same.

Tesdall focuses on paragraphs 19 and 22 of the Mortgage to support her claim
that the terms of the Mortgage entitled her to an opportunity to cure a default on the
Note. But these paragraphs make no such promise. First, the Mortgage does
differentiate between borrowers who have executed the Note and those who have
not. (D0019, Mortgage, 9 13). Then, paragraph 19 provides that the reinstatement
provision is only applicable if a borrower meets certain conditions, which include,
but are not limited to payment of all sums then due to the Lender under the Note and
Mortgage as if no acceleration had occurred, curing all defaults, and paying fees
related to the enforcement of the Mortgage. Id. at 9 19. Nothing in paragraph 19
provides that a borrower on the Mortgage who is nof personally obligated under the
Note would qualify for reinstatement or the right to cure. /d.

Moreover, while paragraph 22 provides details for a notice prior to

acceleration, Tesdall forgets this paragraph must be read with paragraph 15 of the
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Mortgage. This paragraph explicitly states that “Notice to any one Borrower shall

constitute notice to all Borrowers unless Applicable Law expressly requires

otherwise.” (D0019, Mortgage, 4 15) (emphasis added). Lender satisfied this
provision. First, Lender sent notices to Aegerter at the Property address and to his
new address in Waterloo. (D0141 at 5-6; Attachment to D0094, Ex. C). A notice was
undisputedly sent to a borrower—the borrower obligated to make payments under
the Note—so Lender complied with notice requirements within the Mortgage. As
has been discussed, supra, section 654.2D(2) does not cover Tesdall. She is,
therefore, not entitled to a notice or opportunity to cure under lowa law beyond what
is provided for in the Mortgage.’

II.  Tesdall Did Not Preserve Error On Any Public Policy Arguments.

For the first time in these proceedings, Tesdall makes public policy
arguments. Specifically, Tesdall argues that she should be treated as a borrower
because she “waived her homestead rights to pledge her home as security for a loan
to Plaintiff.” (Application at 16). As Tesdall failed to properly raise this argument
with the District Court, she cannot do so now. “Our error preservation rules provide

that error is preserved for appellate review when a party raises an issue and the

> Tesdall’s arguments that summary judgment should have been denied because she
provided an affidavit regarding her ability to cure the default fail for just this reason.
Neither lowa law or the Mortgage required Tesdall be given notice or the opportunity
to cure. Therefore, the fact that she claims she was capable of curing Aegerter’s
default is without merit.
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district court rules on it.” State ex rel. Miller v. Vertrue, Inc., 834 N.W.2d 12, 20
(Iowa 2013).

Public policy arguments, like any other legal argument, must be preserved for
review. See Forrester v. Aspen Athletic Clubs, L.L.C.,2009 WL 605924, at *3 (Iowa
Ct. App., March 11, 2009) (finding a public policy argument was not properly
preserved); Kelly v. Riser, Inc., 2012 WL 5356104, at *3, n.3 (Iowa Ct. App., Oct.
31, 2012) (holding public policy argument raised for the first time on appeal had not
been preserved). Tesdall raises her public policy arguments for the first time in her
Application. Such arguments were not considered or ruled upon by the District
Court. (D0141). The public policy arguments were also not considered by the Court
of Appeals. By failing to elicit a ruling from the District Court that encompassed
Tesdall’s public policy argument that individuals who waive their homestead rights
to pledge their home as security for a loan should be considered borrowers under
654.2D(2), Tesdall failed to preserve error and therefore cannot advance said
arguments on here.

To the extent this Court finds error was preserved as to Tesdall’s public policy
arguments, they are still without merit. The Court of Appeals’ decision is aligned
with the plain meaning and scope of 654.2D(2). Tesdall seeks to expand the notice

requirements of 654.2D(2) beyond the legislature’s intent.
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CONCLUSION

Further review should not be granted in this matter concerning issues of
straightforward statutory interpretation. Defendant-Appellant is not a borrower in
default under Iowa Code section 654.2D(2) and was not entitled to a notice or right

to cure. For these reasons, the Court of Appeals’ decision should be affirmed.
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CERTIFICATE OF FILING

The undersigned hereby certifies that on the 20th day of January, 2026,
Appellee’s Resistance to Appellant’s Application for Further Review was
electronically filed with the Clerk of the lowa Supreme Court, 1111 E. Court Ave.,

Des Moines, Iowa 50319.

ey

Katelynn T. McCollough
ATTORNEY FOR APPELLEE
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CERTIFICATE OF SERVICE

The undersigned certifies that on the 20th day of January, 2026, a copy of
the Appellee’s Resistance to the Appellant’s Application for Further Review was
served upon all parties to the above cause by electronically mailing one copy to
each of the attorneys or parties of record herein as set forth below.

David M. Loetz

Iowa Legal Aid

112 East Third Street

Ottumwa, IA 52501

Email: dloetz@iowalaw.org

ATTORNEY FOR DEFENDANT-APPELLANT

in compliance with Rule 6.1103, lowa Rules of Appellate Procedure. Electronic

copy was filed and served via EDMS on January 20, 2026.

=

Katelynn T. McCollough
ATTORNEY FOR APPELLEE
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME
LIMITATION, TYPEFACE REQUIREMENTS, AND TYPE-STYLE
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This Resistance to Appellant’s Application for Further Review filed on
January 20, 2026, complies with the typeface and type-volume requirements of [owa
R. App. P. 6.1103(4) because the resistance has been prepared in a proportionally
spaced typeface using Times New Roman type in 14 font size, and contains 2,671
words, excluding the parts of the resistance exempted by lowa. R. App. P.

6.1103(4)(a).
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