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QUESTIONS PRESENTED FOR FURTHER REVIEW 
 

I. Whether the District Court Erred in Accepting Mark Kenney’s Appraisal 

of the Subject’s Fee Simple Estate?  
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STATEMENT RESISTING FURTHER REVIEW  
 

The Application for Further Review should be denied as it does not 

meet any of the grounds for further review under Iowa R. App. P. 6.1103(1)(b).  
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FACTUAL AND PROCEDURAL BACKGROUND OF THE CASE 
 

Plaintiffs-Appellants, Walmart, Inc., and Wal-Mart Real Estate 

Business Trust (collectively “Walmart”), contested the January 1, 2023, assessed 

value of $13,323,780 on its Walmart Supercenter in Marshalltown (the “Subject”). 

D0054, Walmart’s Ex. 4, Walmart’s Petition to Local Board of Review. The 

Marshall County Board of Review (the “Board”) upheld the assessment and denied 

Walmart’s request to reduce the value to $8,332,680. Id.; D0055, Walmart’s Ex. 5, 

Notice to Property Owner. Walmart then appealed to the District Court for Marshall 

County (“District Court”), claiming the Subject’s actual value was $8.6 – $9.2 

million. D0051, Walmart’s Ex. 1, Chris Jenkins Appraisal; D0052, Walmart’s Ex. 

2, Peter Helland Appraisal. The District Court upheld the assessment. D0072, Final 

Order p. 15, 11/20/24. Walmart then appealed. D0073, Walmart’s Notice of Appeal. 

The Court of Appeals affirmed the assessment on February 11, 2026. 

Walmart, Inc. v. Marshall Cnty. Bd. of Rev., No. 24-1964 (Iowa Ct. App. Feb. 11, 

2026) vacated 2026 WL 886741 (Iowa Ct. App. Apr. 1, 2026). A scrivener’s error 

in part of the opinion cited to the wrong party’s expert. Id. at 5. Consequently, 

Walmart applied for a rehearing, which was granted on February 24, 2026. The 

Court of Appeals issued their subsequent opinion on April 1, 2026, again affirming 

the District Court’s decision upholding the assessment. Walmart now beckons this 

Court to review this matter further.  
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ARGUMENT 
 

I. The District Court and Court of Appeals Properly Applied Clear and 
Consistent Iowa Law to Uphold the Subject’s Assessment, and No 
Conflict in the Application of Law Exists Between the Present Case 
and Previous Cases Regarding Adjustments to Leased Sale Comps.  

 
In its Application for Further Review (“Application”), Walmart cherry-

picks parts of cases and witness testimony to suggest Iowa Courts are inconsistently 

applying the law regarding adjustments to leased comparable sales (“sale comps”). 

A fuller examination of this case, as well as the other precedents that Walmart relies 

on, dispels any suggestion of inconsistent application. 

Walmart attempts to hang its hat on a quotation from Walmart, Inc. v. 

City of Davenport Board of Review to suggest that downward adjustments are 

required when a sale comp is leased: “The statutory scheme allows for leased fee 

sales to be utilized, as supported by the Lowe's decision, but does require that the 

value of the lease be adjusted out in arriving at the market value. This is consistent 

with both the statutory scheme and Iowa case law.” Application, p. 14; 2023 WL 

1808504 at *6 (Iowa Ct. App. Feb. 8, 2023).  Walmart claims in the present case, 

and others, the District Court accepted leased sale comps without requiring 

adjustments, despite the Davenport holding.  Application, p. 14.    

Walmart is simply incorrect that no adjustments were made to the 

leased sale comps in the present case. Walmart mischaracterizes the testimony of the 

Board’s expert appraiser, Mark Kenney (“Kenney”), and focuses only on part of the 
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record, thereby ignoring other key evidence supporting the District Court’s findings. 

Despite Walmart’s hand-selected testimony excerpts in its Application, the full 

record shows Kenney adjusted his sale comps to account for the leases. D0062, 

Board’s Ex. F, Kenney Appraisal, at DE0128-DE0129, DE0149, and DE0151; 

D0072 at 10-11 and 13-14. Iowa law requires appraisers to consider adjustments for 

leases, if appropriate.  Kenney complied with the law. The District Court correctly 

accepted his appraisal, the Court of Appeals twice upheld the acceptance of his 

appraisal, and this Court should deny further review.  

a. Kenney Properly Valued the Subject’s Fee Simple Estate. 
 

Walmart claims Kenney valued the Subject as if was leased.  

Application, p. 11. This is untrue.  The purpose of Kenney’s appraisal was to 

estimate the market value of the Subject’s fee simple estate, and Kenney testified he 

did so. D0075 at 109:8-10 and 228:7-13; and D0062 at DE0073.  His appraisal even 

says, “the fee simple estate is the real property interest to be appraised, as opposed 

to the leased fee estate based on contract rent terms, with market rent and market 

lease terms to be ascribed to the Subject.” Id., at DE0127-DE0128.  

A leased fee sale is simply a fee simple sale subject to a lease. D0075 

at 165:8-14.  When appraising a property’s fee simple estate, appraisers should not 

focus exclusively on the bricks and sticks, but must consider the full bundle of 

rights, including leases: 
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“Income producing real estate is often subject to an existing lease or 
leases encumbering the title. Leases may either increase or decrease the 
market value of the full bundle of rights depending on how the contract 
rates and terms compare with market rent and terms. If the sale of the 
lease property, i.e., leased fee, is to be used as a comparable sale in 
evaluation of another interest in real estate, the comparable sale can 
only be used if reasonable and supportable market adjustments for the 
differences of property rights can be made.”  

 
Appraisal Institute, The Appraisal of Real Estate, at 379 (15th ed. 2020). The 

concepts of fee simple and leased fee are not completely separate, as Walmart would 

like to claim, because the ability to lease a property is part of the full bundle of rights 

included in fee simple. Id., at 60. The total range of ownership interests in real estate 

is called a bundle of rights, which includes the right to use sell, lease, enter, or give 

away real estate. Id., at 4. 

Importantly, both Kenney and Jenkins used leased fee sales. D0062 at 

DE0151; and D0051 at 46. The parties agree that if a lease distorts the sale price, 

then an appraiser should adjust the sale comp. D0075, Trial Tr. Day 1 (9/24/24), at 

18:3-11 and 172:2–173:4; See Walmart, Inc. v. Dallas Cnty. Bd. of Rev., No. 21-

1831, 2023 WL 2670039, (Iowa Ct. App. March 29, 2023) at *4 (“Where the property 

is subject to a lease, an appraiser may make an adjustment to reflect the effect of the 

lease on the value of the property.”).  

Although Walmart contends Kenney did not adjust for leases, the 

record shows otherwise. D0062 at DE0128-DE0129, DE0149, and DE0151. 

Kenney considered whether adjustments were necessary, and, if warranted, adjusted 
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the leased fee sale comps.  Id.  The District Court agreed, stating, “this court finds 

that Kenney made adjustments in his appraisal that take into account the difference 

in value between a fee simple sale and a leased fee sale.” D0072 at 11.  

b. Walmart Focuses Only on Part of the Record and Misconstrues 
Kenney’s Testimony. 

 
Walmart misinterprets and cherry picks parts of the record to create a 

false narrative that Kenney did not adjust his sale comps to account for leases.  

1. Walmart Ignores Parts of the Record that Contradict Its Claim. 
 

Walmart focuses entirely on Kenney’s trial testimony given under the 

burden of cross examination, to the exclusion of strong statements in his appraisal 

report. Written appraisal reports are prepared with care and precision, whereas oral 

testimony may be imprecise or incomplete. Kenney’s appraisal is clear that he 

adjusted his leased fee sale comps, if warranted, based on market considerations. 

D0062 at DE0128. He states: 

“Recent sales transactions in the national market have been researched 
and analyzed, with appropriate consideration being made for 
dissimilarities. In the final step, the comparability of each sale must be 
weighed and, based on this process, a value is derived which most 
accurately reflects the marketplace.”  

 
“In this case, percentage adjustments have been utilized, although these 
adjustments can be translated into unit rate and dollar amounts as well. 
The percentage adjustments made to the price of a comparable property 
reflect the comparable’s superiority or inferiority with regard to the real 
property rights conveyed…”.  
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D0062 at DE0129 and DE0149, citing Appraisal Institute, The Appraisal of Real 

Estate, at 309 (13th ed. 2008).   

Kenney made adjustments under the category of real property rights 

conveyed (the ownership interest adjustment on p. DE0151 of his report): 

 

 

D0062 at DE0128 and DE0151. This category is further described as “Real Property 

Rights Conveyed: Fee simple, fee simple subject to lease(s), or partial interest, if 

warranted.” Id., at DE0128. The District Court rightly found Kenney adjusted his 

sale comps under this category. D0072 at 11.  

Kenney also considered and adjusted his leased fee sales under the 

economic characteristics category. D0062 at DE0129 and DE0151. This category is 

described as: “Other Characteristics: Economic (rent, occupancy, expenses, risk).” 

Id., at DE0129. Importantly, this category addresses matters directly related to 

leases, including rent, occupancy, expenses, and risk. Walmart points out that long-

term leases to good credit tenants may be less risky than short term leases to non-

credit tenants. Walmart Appeal Brief at 29; and D0075 at 35:24–37:12 and 170:20–
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171:18. Walmart claims Kenney based his economic characteristics adjustments on 

the fact the Subject could be leased for higher than the sale comps. Walmart Appeal 

Brief at 22. But Kenney was simply saying that most of the long-term leases needed 

upward, and not downward, adjustments. D0062 at DE0151. Here, as the District 

Court found, Kenney’s report shows he adjusted all his leased fee sales for any risks 

associated with leases under the economic characteristics category, including 

downward adjustments to sale comps 6 and 8: 

 

 

 

D0072 at 11; D0062 at DE0151.  
 

Walmart further complains that Kenney valued the Subject as if it was 

leased at market rates, because the Subject is not leased, but owner-occupied by 

Walmart. Walmart Appeal Brief at 21-22; D0062 at DE0081. Walmart 

unsuccessfully lodged this same argument in Walmart, Inc., 2023 WL 2670039 at 

*4. But Kenney’s report confirms the Subject is owner-occupied, and he has never 

said otherwise. D0062 at DE0073. Walmart is distorting Kenney’s testimony by 

taking it out of context. If the Subject was leased, it would be leased at market rates, 

as Kenney explains in his report that “[i]n appraising, the term market value of the 

fee simple estate implies the use of market rent for income-producing properties.” 

D0062 at DE0078.  
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Walmart also fails to recognize that even its own expert, Jenkins, used 

leased fee sales, and that Jenkins referred to Walmart as if it was a tenant at the 

Subject. D0051 at 11-12, 18, 53, 60, 66, and 68. Therefore, Walmart’s critique of 

Kenney, although baseless, would be equally applicable to Jenkins. 

2. Walmart Misconstrues Kenney’s Testimony. 
 

Walmart claims Kenney admitted he did not adjust at all to account for 

the leases. But Kenney’s testimony and appraisal report do not support this claim.  

Walmart misconstrues Kenney’s testimony given under the pressure of cross-

examination, citing the following excerpts from the trial transcript: 

Q. Do you make any downward adjustment for the fact that these stores 
are leased to credit tenants long term...?  
A. No.  
 

Id., at 173:13-16.   
 

Q. ... we established that you didn’t make any deductions, 
downward adjustments, for the fact that the property was leased to 
a credit tenant.  
A. Yeah, that is right. 
  

Id., at 177:1-5.  
 

Q. ... just to confirm, you didn't make any downward adjustments 
for the fact that these sales had long-term leases to credit tenants? 
So I don't have to ask you on every one, would you agree with me 
that you made no such downward adjustment on any of these sales?  
A. That's correct.  
 

Id., at 210:8-14.  
 

Q. At the risk of beating a dead horse here, you didn’t adjust for 
these leased fee sales, other than the market rent that we talked about 
and the economic characteristics category that we talked about, but 
not for just the fact that these were leased long term; right?  
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A. That’s correct.  
 

Id., at 229:22-230:3. 
 

Walmart’s counsel first asked Kenney if he made any downward 

adjustments to the sale comps, and Kenney correctly answered that he did not. Id., 

at 173:13-16, 177:1-5, and 210:8-14. Kenney did not say he made no adjustments, 

as Walmart contends, but simply that he did not make downward adjustments. Id. 

This is supported by the fact he made only upward adjustments under the ownership 

interest category. D0062 at DE0151.  

Walmart’s counsel next asked Kenney if he adjusted just for the fact 

the leases were long term leases to credit tenants, and Kenney answered that he did 

not. Id., at 229:22-230:3. But, as demonstrated by his stated methodology and the 

adjustments shown in his report, Kenney did, in fact, make both upward and 

downward adjustments that accounted for not just the length of the leases, but also 

for economic factors like rent, occupancy, expenses, and risk under the economic 

characteristics category. D0062 at DE0129 and DE0151.  

Kenney was responding to questions about a specific type of 

adjustment—a separate line-item adjustment for “credit tenant leases”. Kenney did 

not make such a line-item adjustment, but he did account for leave value through his 

ownership interest and economic characteristics adjustments.  D0062 at DE0128- 

DE0129 and DE0151. 
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Further, the District Court properly rejected Walmart’s claim that all 

lease adjustments must be downward, and, instead found “Kenney’s methodology 

supports both upward and downward adjustments based upon whether rents are 

favorable or unfavorable to the tenant based upon market rate.” D0072 at 12. The 

District Court accurately found Kenney’s methodology is supported by the Appraisal 

Institute, The Appraisal of Real Estate, at 379 (15th ed. 2020). Of course, any analysis 

of whether rent is at a market rate encompasses many factors, including the lease 

duration and the quality of the tenant. Id.; D0062 at DE0128-DE0129 and DE0151.  

c. There is No Split in the Court of Appeals Decisions that Result 
in an Inconsistent Application of the Law Relating to Leased 
Sale Comps. 
 

Walmart claims the Court of Appeals has inconsistently applied the law 

outside the present case. But there is no such inconsistency. Different outcomes 

reflect differences in the evidentiary record, not different legal standards.  The Court 

of Appeals has applied one governing rule that depends on the context, the record, 

and the specific facts of each case. Different outcomes do not establish a conflict. 

Walmart’s position is that the Davenport and Wellmark decisions hold 

that comparable sales with leases require specific downward adjustments, and that 

other courts are not applying this requirement. Application, p. 14; Davenport, 2023 

WL 1808504 (Iowa Ct. App. Feb. 8, 2023); Wellmark Inc. v. Polk Cnty. Bd. of Rev., 
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875 N.W.2d 667 (Iowa 2016). Walmart misconstrues Davenport and Wellmark and 

over broadens the holdings in each instance to fabricate a conflict that is not present.  

The Davenport opinion is not as narrow as Walmart suggests. “Where 

the property is subject to a lease, an appraiser may make an adjustment to reflect the 

effect of the lease on the value of the property.” Davenport, 2023 WL 1808504 at 

*14 (citing Soifer v. Floyd Cnty. Bd. of Rev., 759 N.W.2d 775 (Iowa 2009)). The 

Soifer quotation that Davenport references says: 

“When sales of other properties are admitted, the market value of the 
assessed property must be adjusted to account for differences between 
the comparable property and the assessed property to the extent any 
differences would distort the market value of the assessed property in 
the absence of such adjustments.”  
 

Soifer, 759 N.W.2d at 783. Soifer, and Davenport by referencing Sofier in this 

fashion, holds that adjustments need to be made to account for differences in 

property. Yet, neither case sets out requirements for how those adjustments must be 

made, or in which direction those adjustments need to be made.  

Additionally, the quote from Davenport in which Walmart adds 

emphasis does not lead to the conclusion Walmart reads into it. “The statutory 

scheme allows for leased fee sales to be utilized, as supported by the Lowe's 

decision, but does require that the value of the lease be adjusted out in arriving at the 

market value.” Id. at *15-16. This statement neither says how the value of the lease 

must be adjusted out, nor in which direction an adjustment must be.  
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Likewise, despite Walmart presenting the Wellmark opinion as a 

definitive authority on lease adjustment requirements, any form of the word “lease” 

only appears in Wellmark two times. Wellmark, 875 N.W.2d at 682. The two 

instances are in the same sentence: “Further, some of his comparable sales involved 

property subject to a long-term lease, thus clouding comparability and raising the 

question of whether the buyer was interested in the property or the income stream 

generated by an advantageous lease.” Id. Contrary to Walmart’s framing of the case 

in its Application, Wellmark’s discussion of leases neither mentions adjustments nor 

suggests that comparable sales should be adjusted in a certain direction. Id.  

The purported split urged by Walmart is fabricated. Walmart is 

attempting to read a conflict into a situation where none exists. The law requires that 

appraisers consider adjustments to account for differences between the properties. 

Soifer, 759 N.W.2d at 783. But the law does not place strict limits on the size or 

direction of those adjustments and leaves the reliability of adjustments to a district 

court’s capable evaluation. Here, the District Court and the Court of Appeals found 

Kenney’s appraisal made the necessary adjustments.  Even if Kenney’s testimony 

was unclear, the Courts were entitled to credit his written report over his oral 

testimony.  Walmart’s recognition that our courts have accepted leased sales comps 

with or without downward adjustments is nothing but an observation that our courts 

can accept a diversity of appraisal reports when supported by evidence. No 
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inconsistent application of the law or conflict exists here; only an observation of the 

exceptional fact-finding capacity of our courts at work. 

CONCLUSION 
 
  Walmart’s Application for Further Review should be denied. 
 

/s/ JAMIE L. COX 
JAMIE L. COX 
FRANK W. PECHACEK, JR.  
PAUL S. WILSON 
WILLSON & PECHACEK, P.L.C. 
421 West Broadway, Suite 200 
Council Bluffs, IA  51503 
Telephone: (712) 322-6000 
Telefax: (712) 322-6200 
E-mail: jcox@willsonpechacek.com 
E-mail: fpechacek@willsonpechacek.com 
E-mail: pwilson@willsonpechacek.com 
ATTORNEYS FOR DEFENDANT-APPELLEE 
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