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I1.

I11.

IV.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

WHETHER THE DISTRICT COURT ERRED AS A MATTER OF
LAW WHEN IT INTERPRETED IOWA CODE SECTION 85.71,
WHICH WAS AMENDED IN 2008 TO INCLUDE THE WORDS
“PERSONAL JURISDICTION,” TO BE A STATUTE PERTAINING
TO SUBJECT MATTER JURISDICTION.

WHETHER THE DISTRICT COURT ERRED AS A MATTER OF
LAW WHEN IT CONCLUDED THAT THE PARTIES COULD NOT
WAIVE OR CONSENT TO JURISDICTION IN THIS CASE.

ASSUMING ARGUENDO THAT SECTION 85.71 IS A SUBJECT
MATTER JURISDICTION STATUTE, WHETHER THE DISTRICT
COURT ERRED AS A MATTER OF LAW WHEN IT CONCLUDED
THAT HECKMAN FAILED TO MEET THE REQUIREMENTS
PURSUANT TO SECTION 85.71(1)(b) WHEN IT APPLIED AN
OBJECTIVE STANDARD AND INTERPRETED THE WORD
“WORK” NARROWLY.

ASSUMING ARGUENDO THAT SECTION 85.71 IS A SUBJECT
MATTER JURISDICTION STATUTE, WHETHER THE DISTRICT
COURT ERRED AS A MATTER OF LAW WHEN IT CONCLUDED
THAT HECKMAN FAILED TO MEET THE REQUIREMENTS OF
SECTION 85.71(1)(d) — A SUBSECTION THAT HAS NEVER BEEN
INTERPRETED BEFORE BY THE IOWA SUPREME OR
APPELLATE COURT.



REPLY BRIEF

Section 85.71 provides that a worker shall be entitled to lowa workers’
compensation benefits for an injury that occurs outside the territorial limits of lowa
so long as certain requirements are met. Heckman argues that Section 85.71 is only
a personal jurisdiction statute and, therefore, the defendants in this case consented
to personal jurisdiction and/or waived any such defense by participating in
prelitigation and litigation proceedings.

Assuming arguendo that Section 85.71 is a subject matter jurisdiction
statute, Heckman argues that he has satisfied the requirements of Section
85.71(1)(b) (“The employee is working under a contract of hire made in this state
and the employee regularly works in this state.”). Because it is undisputed that
Heckman was working under a contract of hire made in Towa,! the only issue for
the Court to determine is whether Heckman demonstrated he “regularly works” in
the state of lowa.

Assuming arguendo that Section 85.71 is a subject matter jurisdiction
statute, Heckman also argues that he has satisfied the requirements of Section
85.71(1)(d) (“The employee is working under a contract of hire made in this state

for employment outside the United States.”).

' This was a finding made by the Agency and not appealed by any party. (See
D0012, Arb. Decision, Cert. Rec. at 50; D0009, Appeal Dec., Cert. Rec. at 3)



L. THE DISTRICT COURT ERRED AS A MATTER OF LAW
WHEN IT INTERPRETED SECTION 85.71 TO BE A
STATUTE PERTAINING TO SUBJECT MATTER
JURISDICTION.

Appellee Fives and Appellee SIF both assert that the district court did not err
because it adhered to long-standing precedent when it interpreted Section 85.71 as

a statute pertaining to subject matter jurisdiction. Heckman agrees that precedent

prior to 2008 established that Section 85.71 was a subject matter jurisdiction

statute; however, the Supreme Court has not revisited this precedent since the

legislature passed the 2008 Amendment.
Neither Appellee provides a persuasive reason as to why the legislature
amended Section 85.71 to include subsection two:

2. This section shall be construed to confer personal jurisdiction
over an employee or employer to whom this section is applicable.

2008 Iowa Acts ch. 1091, § 2 (emphasis added). Since precedent was well-
established prior to 2008, why would the legislature add the language contained in
subsection two?

As Heckman urges, the Court should put great weight on the presumption
that the legislature intended to correct, modify, or change the rights as stated in
prior Court precedent. See Chavez v. MS Tech, LLC, 972 N.W.2d 662, 670 (Iowa
2022); lowa Farm Bureau Fed'n v. Envtl. Prot. Comm’n, 850. N.W.2d 403, 434

(Iowa 2014); Heartland Express v. Gardner, 675 N.W.2d 259, 269 (Iowa 2003).



Specifically, via the amended language, the legislature instructed the Court
to now “construe” Section 85.71 as only a personal jurisdiction statute rather than a
subject matter jurisdiction statute. The use of the word “shall be construed” is a
direct instruction from the legislature to the Court on how to interpret Section
85.71, which would only be necessary if it intended to correct, modify, and/or
change pre-2008 precedent. See id.

The timeline of Court decisions, the facts presented in those decisions, and
the subsequent legislative changes supports Heckman’s position. In 2003, the
Court last addressed Section 85.71 in the Gardner decision. In that decision, the
Court urged the legislature to modify the statute. See 675 N.W.2d at 270 (“If our
legislature finds, upon consideration of this case, that the statute at issue indeed
functions in a manner that was not anticipated, it can, and, we trust, will, change it
to give it different meaning.”).

After Gardner, in 2005, the legislature did amend Section 85.71. See Annett
Holdings, Inc. v. Allen, 738 N.W.2d 647, tn. 2 (Iowa App. Ct. 2007). The
legislature amended the statute to include the following basis to establish
jurisdiction: “The employer has a place of business in lowa, and the employee is
working under a contract of hire which provides that the employee’s workers’

compensation claims be governed by lowa law.” 2005 Iowa Acts ch. 168, § 12, 23.



In 2007, the court of appeals authored the Allen decision, which is the most
recent published decision relating to Section 85.71. In Allen, the court of appeals
noted the employer “raised the issue [of subject matter jurisdiction] in its answer to
the petition, withdrew it at the time of hearing, and reasserted the absence of
subject matter jurisdiction after receiving the adverse arbitration decision.” Id. at
648, fn 1. The court of appeals concluded that the employer’s decision to not
pursue a jurisdictional defense at time of hearing did not constitute waiver because
the parties cannot waive subject matter jurisdiction. /d.

In Allen, the court of appeals reaffirmed that Section 85.71 was a subject
matter jurisdiction statute despite the worker arguing otherwise: “Allen contends
the commissioner erred in concluding section 85.71 is a subject matter jurisdiction
statute. The lowa Supreme Court rejected this argument in Gardner....” Id. at fn 3.
The permissible gamesmanship of the employer, due to Section 85.71 being
interpreted as a subject matter jurisdiction statute, was potentially in the forefront
heading into the next legislative year.

In 2008 — in the aftermath of the Allen decision — the legislature amended
Section 85.71 to include the following language: “This section shall be construed
to confer personal jurisdiction over an employee or employer to whom this

section is applicable.” 2008 Iowa Acts ch. 1091, § 2 (emphasis added),



When reviewing Gardner, Allen, and the timing of the legislative changes,
the Court should hold that the legislature indeed intended on correcting/changing
prior precedent with respect to whether Section 85.71 should be construed as a
subject matter jurisdiction statute.> Specifically, via the 2008 Amendment, the
legislature instructed the Court to now construe Section 85.71 as a personal
jurisdiction statute rather than a subject matter jurisdiction statute.

Both Appellees argue that the 2008 Amendment did not have any impact on
pre-2008 precedent with respect to Section 85.71 being construed as a subject
matter jurisdiction statute. The Appellees speculate that the legislature intended
subsection two to provide clarity to the following principle: if subject matter
jurisdiction is satisfied under subsection 85.71(1), then personal jurisdiction over
the parties will also be satisfied pursuant to subsection 85.71(2). (See e.g., SIF
Brief, pp. 28-29) Appellee SIF urges that this interpretation “benefits injured
workers, as it allows them to establish both personal jurisdiction and subject matter

jurisdiction over extraterritorial injuries...” (SIF Brief, p. 29)

> The most recent court of appeals case relating to Section 85.71, although
unpublished, approved this interpretation of the 2008 Amendment. Niday v. Roehl
Transp., Inc., 2019 Iowa App. LEXIS 360 at *10 fn5 (Iowa Ct. App. 2019) (“But
in 2008, the legislature amended section 85.71 to add: This section shall be
construed to confer personal jurisdiction over an employee or employer to whom
this section is applicable." 2008 Iowa Acts ch. 1091, § 2. While the distinction is
not dispositive in the instant dispute, section 85.71 reads more like a test for
extraterritorial jurisdiction or a long-arm statute rather than defining the
commission's subject matter jurisdiction....”).

10



The Appellees interpretation should be rejected based upon the plain
language of the statute. The plain language of subsection two does not use words
such as “if,” “also,” “in addition,” or any other another phrase that indicates there
are multiple types of jurisdictional principles involved under Section 85.71. Being
more specific, subsection two does not state that “if” subsection one is met, “then”
subsection two will also be met.

Furthermore, Appellee SIF’s assertion that its interpretation is beneficial to
workers is unfounded. When reviewing the timeline of cases leading up to the
2008 Amendment (i.e., Gardner and Allen), there is no indication that the workers
in those cases would have had issues establishing personal jurisdiction.? The very
problem those workers faced — including Heckman in the instant case — is that
Section 85.71 had been interpreted as a subject matter jurisdiction statute.
Appellees’ interpretation to subsection 85.71(2) assumes the legislature addressed
a non-existent issue, and, thus, the Court should find the Appellees’ interpretation
as unpersuasive.

What is more persuasive is that the legislature wanted to change the pre-

2008 construction of Section 85.71, and now instruct the Court to view Section

85.71 as a statute pertaining to personal jurisdiction and/or the extraterritorial reach

3 The employer in Allen would have consented to personal jurisdiction at the time
of hearing when it chose to withdraw that defense. See Allen, 738 N.W.2d at fn. 1.

11



of state statutes. See Jahnke v. Deere & Co., 912 N.W.2d 136, 142 (Iowa 2018)
(“When a statute gives no clear indication of an extraterritorial application, it has
none.”); see also Niday v. Roehl Transp., Inc., 2019 Iowa App. LEXIS 360 at *10
fn5 (Iowa Ct. App. 2019).

Also, the public policy considerations of the Appellees’ interpretation must
be considered, as thoroughly discussed by the Amicus Curiae Brief of the Core
Group. The Court strives for an interpretation of workers’ compensation laws that
is “reasonable,” that “best achieves the statute’s purpose,” and that “avoids absurd
results.” Gregory v. Second Injury Fund of lowa, 777 N.W.2d 395, 399 (lowa
2010) (internal quotations omitted). As discussed by the Amicus Curiae Brief,
interpreting Section 85.71 as a subject matter jurisdiction statute ‘“would
undermine lowa’s fundamental policy objectives” by allowing “a party to
challenge jurisdiction—or attempt to shift a case to a different forum—after
substantial litigation has occurred.” (Core Group Amicus Br., p. 10) This would
“waste judicial resources, prejudice opposing parties, and incentivize
gamesmanship.” (Core Group Amicus Br., p. 10)

The Court should now hold that the 2008 Amendment abrogated prior
precedent. Section 85.71 was meant to expand lowa’s jurisdictional reach in
workers’ compensation cases, consistent with the Act’s remedial and protective

purpose. By imposing stricter personal jurisdiction requirements than the

12



“minimum contacts” test for these extraterritorial injuries,* the legislature must

have considered the interests and balances of employees and employers attempting

to “forum shop.” Still keeping that balance, the legislature ultimately intended that

the Courts view Section 85.71 as a personal jurisdiction statute and not a subject

matter jurisdiction statute.’

II. THE DISTRICT COURT ERRED AS A MATTER OF LAW WHEN
IT CONCLUDED THAT THE PARTIES IN THIS CASE CANNOT
WAIVE OR CONSENT TO PERSONAL JURISDICTION.

A. Preservation of Error

As stated in his initial brief, Heckman preserved all issues presented in this
Appeal throughout the underlying proceedings, especially through briefing.
(D0010, Post-Hearing Br., Cert. Rec. at 36-37; D0012, Appeal Br., Cert. Rec. at
29-31; D0024, Pet.’s Br., Cert. Rec. at 38-49, 58-63; D0028, Pet.’s Reply Br., Cert.

Rec. at 6-9, 17-23)

* Jowa Code subsection 85.3(2) sets-forth that the Agency has personal jurisdiction
over parties when injuries occur inside the state of lowa so long as they meet the
“minimum contacts” test. See lowa Code Section 85.3(2) (emphasis added); see
also Covia v. Robinson, 507 N.W.2d 411, 413 (Iowa 1993) (referring to lowa Code
section 85.3(2) as a “long arm statute™); Sioux Pharm, Inc. v. Summit Nutritionals
Int'l, Inc., 859 N.W.2d 182, 188 (2015) (“lowa’s jurisdictional rule authorizes the
widest exercise of personal jurisdiction allowed by the Due Process Clause.”).

> Jowa Code subsection 85.3(1) has been construed as pertaining to subject matter
jurisdiction. (See SIF Br., p. 22) (“Thus the Legislature conferred original
jurisdiction to the lowa Workers’ Compensation Commissioner to decide cases
involving workplace injuries in section 602.6101. Mehmedovic v. Tyson Foods,
Inc., 21 N.W.3d 412, 424 (Iowa 2025)...”)

13



Appellee SIF agrees that this issue was preserved. (SIF’s Brief, p. 39)
(“The Fund agrees this issue was raised and decided in the district court’s Ruling
on Judicial Review, which was timely appealed.”)

Appellee Fives, however, argues that this issue was not preserved:

Defendants assert that Heckman is precluded from bringing forth

arguments regarding waiver of jurisdiction in this appeal, as waiver of

jurisdiction was not presented as an issue at hearing, nor was it argued

in Heckman’s post-hearing brief.

(Fives Brief, pp. 19-20)

Defendants are simply wrong. Heckman argued waiver throughout the
underlying proceedings, as evidenced in his post-hearing brief and appeal brief
before the Agency. (D0010, Post-Hearing Brief, Cert. Rec. at 36-37; D0012,
Appeal Brief, Cert. Rec. at 29-31)

Below is an excerpt from Heckman’s post-hearing brief to the Deputy,

which is found at pages 36-37 at DO010.

14



d. Defendants have previously consented to lowa jurisdiction and have impliedly
consented to lowa jurisdiction in this Case.

Iowa law has consistently upheld the notion that personal jurisdiction can be waived or
constructively consented to where the Defendant voluntarily uses state procedures. See Sioux
Pharm, Inc., 859 N.W.2d at 190. Defendants expressly consented to Iowa jurisdiction by
adjudicating Don’s 10/19/16 injury (which occurred in Vermont) under the Iowa Workers’
Compensation Statute. (Ex. 7-28; Ex. 7-29; Tr. 20, 82)

Additionally, Defendant Fives’ representatives have also impliedly consented to Iowa
jurisdiction throughout this proceeding. (Ex. 1-1; Ex. 2-3) To begin with, Defendants authorized
Don and paid for his physical therapy care in Iowa, as well as his time performing the PT. (Tr. 78,
82) Defendants scheduled him with an Iowa Code section 85.39 examination with Dr. Ebinger in

TIowa (Tr. 36), who rendered an impairment rating under the AMA Guides, Fifth Edition.® (Ex. JE7-

® Wisconsin workers’ compensation laws do not utilize the AMA Guides, Fifth Edition. See
Wisconsin Department of Workforce Development, Evaluating Permanent Partial Disability
(PPD), https://dwd.wisconsin.gov/wc/medical/eval-ppd.htm (last visited Oct. 25, 2024).

10

Furthermore, on Appeal to the Commissioner, Heckman argued waiver
again. This 1s an excerpt from Heckman’s appeal brief to the Commissioner, which

is found at pages 29-31 at D0012.

d. Personal Jurisdiction Waived: Defendants have previously consented to Iowa
jurisdiction and have impliedly consented to lowa jurisdiction in this Case.

Iowa law has consistently upheld the notion that personal jurisdiction can be waived or
consented to where the defendant voluntarily uses state procedures. See Sioux Pharm, Inc., 859

N.W.2d at 190. Defendants expressly consented to Iowa jurisdiction by adjudicating Don’s

15



10/19/16 injury (which occurred in Vermont) under the lowa Workers” Compensation Statute. (Ex.
7-28; Ex. 7-29; Tr. 20, 82)

Additionally, Defendant Fives’ representatives have also impliedly consented to Iowa
jurisdiction throughout this proceeding. (Ex. 1-1; Ex. 2-3) To begin with, Defendants authorized
Don and paid for his physical therapy care in Iowa, as well as his time performing the PT. (Tr. 78,
82) Defendants scheduled him with an Iowa Code section 85.39 examination with Dr. Ebinger in

Towa (Tt. 36), who rendered an impairment rating under the AMA Guides, Fifth Edition.” (Ex. JE7-

144) When asked at hearing regarding consenting to jurisdiction, Darren testified that he didn’t
“really care” what state the workers’ compensation case was adjudicated in. (Tr. 101-103)

Before retaining an attorney, Defendants offered Don a settlement under lowa Workers’
Compensation laws. (Ex. 1-1) When communicating with Don regarding settlement negotiations,
Defendants’ representatives explicitly stated that Don’s injury was governed by the lowa Workers
Compensation Act. (Ex. 2-3; see also Tr. 33-34, 77) In an 5/17/23 email exchange between Don

and Defendants’ representative Annette Simpson, Annette stated:

Your entitlement to permanency benefits is governed by the lowa Workers” Compensation Act which sets the fixed schedule
of weeks assigned for loss of use of certain body parts irrespective of the effect the permanent injury has on earning
capacity. Under lowa Code section 85.34, your entitlement to permanency benefits is for a wrist injury is based on your
functional impairment rating out of 250 weeks for an arm. Dr. Thomas Ebinger has assigned a functional impairment of 18%
to the upper extremity for the alleged work injury. Accordingly, you are entitled to 45 weeks of benefits to be paid out on a
weekly basis at his benefit rate of $774.50 for a total PPD entitlement of $34,841.25.

(Ex. 2-3) Had Don accepted Defendants’ settlement offer (Tr. 35), Defendants would have

submitted it before the lowa Workers’ Compensation Commissioner to be approved. (Tr. 35)

Given Defendants’ repeated use of lowa’s state procedures or the appearance that such
procedures would be used, specifically Iowa workers’ compensation procedures, Defendants have

expressly or implicitly consented to personal jurisdiction in the state of Iowa.

Thus, the Commissioner correctly decided all issues that were presented to
him on intra-agency appeal. See lowa Admin. Rule 876-4.28(7) (“The appeal will
consider the issues presented for review by the appellant and cross-appellant in

their briefs and any issues necessarily incident to or dependent upon the issues that

16



are expressly raised... An issue raised on appeal is decided de novo and the
scope of the issue is viewed broadly.”) (emphasis added).

The Commissioner — on de novo review — directly decided the issue as to
waiver:

Claimant contends that defendants waived the jurisdictional challenge. While
parties can consent to or waive personal jurisdiction, subject matter jurisdiction cannot
be consented to or waived by the parties. Klinge v. Bentien, 725 N.W.2d 13, 15-16
(lowa 2006). Having concluded that lowa Code section 85.71 is a subject matter
jurisdiction limiting statute, | similarly conclude that defendants could not waive or
consent to jurisdiction. Regardless, even if the statute is interpreted as a personal
jurisdiction statute, | concur with the deputy commissioner and conclude the employer
and insurance carrier did not consent to or waive personal jurisdiction requirements in
this case.

(D0013, Appeal Dec., Cert. Rec. at 14) The Commissioner, thus, appropriately
decided the issue with respect to waiver after having the opportunity to review and
consider Heckman’s waiver argument, as well as Appellees’ contrary arguments.

This argument was also raised and argued before the district court in
briefing. (D0024, Pet’s Brief, Cert. Rec. at 5, 58-62) The district court squarely
decided the issue:

C. Waiver or Consent

Having correctly concluded that lowa Code section 85.71 limits the agency’'s
subject matter jurisdiction, jurisdiction could not be waived or conferred by consent of the
parties. See Klinge v. Bentien, 725 N.W.2d 13, 15-16 (lowa 2006). The Commissioner

therefore did not err in declining to find waiver or consent.

(D0032, Ruling on Judicial Review, Cert. Rec. at 7)

17



B. Reply Brief for Issue Il — Waiver/Consent

Heckman acknowledges that the arguments set forth in Part II rise and fall
with the outcome of Part I. If the Court concludes that Section 85.71 is only a
personal jurisdiction statute, then it also follows that personal jurisdiction can be
established by waiver, consent, or estopple. See Sioux Pharm, 859 N.W.2d at 190.

Substantively, Appellant Fives does not provide many arguments for issue
II. Appellant Fives argues how its conduct during Heckman’s 2003 Vermont injury
should have no bearing on the instant matter. (Fives Br., pp. 22-23)

Yet, Appellant Fives fails to discuss how it: chose to pay benefits under
Iowa law; send Heckman to an IME under Iowa law; made an offer to Heckman
asserting and relying on Iowa law;® failed to file a Motion to Dismiss or any other
dispositive pre-Answer motions; and engaged in a full arbitration hearing.” Based
upon this record, Heckman has shown that both Appellants waived any personal

jurisdiction defense.

6 Had Heckman accepted Fives’ settlement offer, Defendants would have
submitted it before the Iowa Workers’ Compensation Commissioner to be
approved. (D0023, Exs. 1, Cert. Rec. at 7) It would have most likely been
approved had it been submitted, leading to the issues described by the Core
Group’s Amicus Curiae Brief.

7 When asked at hearing regarding consenting to jurisdiction, Zinecker, who is a
manager for Fives, testified that he didn’t “really care” what state the workers’
compensation case was adjudicated in. (D0015, Transcript, Cert. Rec. at 5-7)

18



Heckman prays the Court conclude that Appellant Fives and the SIF waived
any personal jurisdiction defense and/or consented to personal jurisdiction based
upon the certified record. In the alternative, the Court should remand this case to
the district court for a determination as to whether personal jurisdiction was
waived and/or consented to as a matter of law and/or fact. See lowa Code §
17A.16(1); Ward v. lowa Dep’t of Transp., 304 N.W.2d 236 (requiring that an
Agency decision be supported by facts, legal authority, and contain a reasoned
opinion that details the application of facts to law).

III. ASSUMING ARGUENDO THAT SECTION 85.71 IS A SUBJECT
MATTER JURISDICTION STATUTE, THE DISTRICT COURT ERRED
AS A MATTER OF LAW WHEN IT CONCLUDED HECKMAN FAILED
TO MEET REQUIREMENTS OF SECTION 85.71(1)(b) WHEN IT
APPLIED AN OBJECTIVE STANDARD AND INTERPRETED THE
WORD “WORK” NARROWLY.

Appellant Fives argues that the “lowa Supreme Court and Court of Appeals
have taken a restrictive view of what constitutes ‘regularly works’ or ‘principally
localized” employment in Iowa.” (Fives Brief, p. 26) Yet, Appellant Fives provides
no citation to this compound sentence. The reason for the lack of citation is

because there is no precedent that supports that statement.

19



To begin with, the operative phrase to be interpreted by the Court in this
case is “regularly works.”® The operative phrase for this case is actually different
from the statutory language in both Gardner and Allen.

In addition to adding subsection two, the 2008 Amendment to Section 85.71

made the following edits:

3.- The employee is working under a contract of hire
made in this state inremploymentprinetpattytocatizedHn

anotherstate whose-workers—compensationtawisnot
appiﬁ&#e—te—t—he—eﬁ&eyee%erﬁa}ewND THE
EMPLOYEE REGULARLY WORKS IN THIS STATE |.

2008 Iowa Acts ch. 1091, § 1. The legislature deleted the phrase “principally

localized.” Id.

While the Supreme Court has not interpreted what “regularly works” means,
the court of appeals addressed this term of art. See generally Allen, 738 N.W.2d at
649. ° The court of appeals reasoned that the term “regular” is a subjective term
and does not refer to quantity. Id. at 649-650 (emphasis added). The court of

appeals approved a prior commissioner’s reasoning: “If the legislature had

8 Jowa Code section 85.71(1)(b) states: “The employee is working under a contract
of hire made 1n this state and the employee regularly works in this state.”

9 The Gardner Court interpreted the language of 1997 Iowa Acts, ch 106, § 1: “The
employment is principally localized in this state, that is, the employee’s employer
has a place of business in this or some other state and the employee regularly
works in this state.” (emphasis added)

20



intended for an objective standard such as a majority or plurality of the work to be
performed in Iowa it could have easily done so. Instead, it chose the subjective
word ‘regularly.’” Id.

The court of appeals held that “regular” would be defined as “means
confirming to a fixed procedure, usual or customary.” Id. This definition of
“regular” was consistent with the Court’s well-established principle of statutory
construction that it will apply the ordinary meaning of a word absent a legislative
definition. /d. at 650.

Thus, unlike what the Appellees’ argue, the term “regularly works” should
be broadly and liberally interpreted to include any type of work performed. The
legislature did not provide any modifier to the definition of “regular” or “work,”
thus permitting the Court to use the ordinary meaning of those terms.! If the
legislature wanted the Court to take a more narrow or restrictive view of the term
“work,” then it would have added language to that effect.

The Appellees’ interpretation of Section 85.71(1)(b) would create an
arduous and difficult standard for the Agency to apply. The Court would have to
create guidance as to how the Agency would determine what type of work is

99 ¢¢

“essential,” “non-essential,” “administrative,” “non-administrative,” and any other

10 The ordinary meaning of “work™ according to one dictionary is “to perform
work or fulfill duties regularly for wages or salary.” Work, Merriam-Webster,
https://www.merriam-webster.com/dictionary/work (last visited March 23, 2026).
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type of modifier to the term work (e.g., special errands, projects, etc). These
classifications of “work™ are non-existent in the body of the Act or in Court
precedent interpreting the Act.

Appellee SIF also states that the determination of the Commissioner is not
detrimental because Heckman could pursue benefits under Wisconsin workers’
compensation law. (SIF Br., p. 56) Yet, there is nothing in the record to support
this, such as a ruling or declaratory order. There is just an unsupported assumption
that Heckman would be eligible for workers’ compensation benefits in Wisconsin
or any other state.

The Court should reverse the district court’s ruling and find that Heckman
satisfied the requirements of Section 85.71(1)(b) or, in the alternative, remand back
to the Agency to apply the correct legal standards when determining whether
Heckman satisfied the requirements of Section 85.71(1)(b). The correct legal
standard would include a broad and ordinary definition of the term “work™ while
considering it from the subjective standpoint of Heckman and not a “hypothetical”

service technician.
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IV. ASSUMING ARGUENDO THAT SECTION 85.71 IS A SUBJECT
MATTER JURISDICTION STATUTE, THE DISTRICT COURT ERRED
AS A MATTER OF LAW WHEN IT CONCLUDED HECKMAN FAILED
TO MEET THE REQUIREMENTS OF SECTION 85.71(1)d) - A
SUBSECTION THAT HAS NEVER BEEN INTERPRETED BEFORE BY
THE IOWA SUPREME OR APPELLATE COURT.

Under Section 85.71(1)(d), a worker who sustains an injury outside of lowa
will be eligible for Chapter 85 benefits if, “at the time of the injury,” the
“employee i1s working under a contract of hire made in this state for employment
outside the United States.”

Appellant Fives argues that there was no contract for employment outside
the United States. This is not supported by the record, especially when considering
the factual findings made by the Agency:

Mr. Heckman receives his work assignments via e-mail from Fives’
office in Hebron, Kentucky. Typically, Mr. Heckman receives the
work assignments while at his home in lowa. However, his actual
work as an installation and service technician occurs on-site
throughout the United States and abroad. Mr. Heckman is required
to_have a valid driver’s license and the ability to obtain a
passport. (Ex. 8, p. 32) Domestically it does not appear that Mr.
Heckman performs work in any one state more than another. He is not
given priority for assignments in Iowa simply because he resides
there. Mr. Heckman testified that he worked in Iowa for periods of
time in 2023 and 2024. (Hr. Tr., pp. 27-28) There is no evidence to
suggest Mr. Heckman worked for the defendant employer in Iowa in
2021 or 2022. Internationally, Mr. Heckman estimated that he has
spent “a few vears” working abroad for Fives, including
assignments in Norway, Russia, China, Taiwan, Brazil, Israel,
France, Scotland, England, and Mexico. (Hr. Tr., p. 28)
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(D0012, Arb. Decision, Cert. Rec. at 47) (emphasis added) Based upon the record,
Heckman was contracted by Fives to perform installation work and his contract for
hire was known by all parties that it could include work “outside the United

States.” A requirement of his job, prior to getting hired, was to have a valid

passport. (D0014, Transcript, Cert. Rec. at 19 & D0021, Ex. 8, Cert. Rec. at 19-20)

Appellants also argue that the injury must in-fact have occurred outside the
United States. This is an issue of first impression, as well as the entire statutory
interpretation of subsection 85.71(1)(d). The plain language of this subsection does
not require that the injury in-fact occur outside the United States — it only requires
that the worker is under a contract of hire made in Iowa for employment outside
the United States.

As a matter of policy, Section 85.71(1)(d) should provide that lowa has
jurisdiction over work injuries at the moment a worker and an employer contract in
Iowa for the possibility of work outside the United States. The Agency’s
jurisdiction has been established immediately from that moment. Hypothetically, if
Heckman was injured in Romania on his very first assignment, the Appellants

would presumably have to agree that lowa would have jurisdiction over this case.!!

' The representative for Fives testified that he had “no clue” whether Romanian
law or Iowa law would apply if Heckman had been injured in Romania. (D0015,
Transcript, Cert. Rec. at 10).
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If the Agency has jurisdiction over Heckman’s international injuries, then
why would it not have jurisdiction over an injury he sustains elsewhere? It seems
strange that an injury that has occurred internationally would subject both parties
to be hailed into Iowa to determine workers’ compensation benefits, but a domestic
injury would not.

Heckman submits that the Agency’s jurisdiction attached at the time of the
employment contract between the parties. Thus, the district court erred as a matter
of law when it concluded that Section 85.71(1)(d) requires that the employment is

only for international work and that it must actually occur internationally to apply.
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CONCLUSION

WHEREFORE, Appellant Donald Heckman respectfully requests that the
Supreme Court REVERSE the district court’s order and conclude that the Agency
has subject matter jurisdiction over this case and personal matter jurisdiction over
the parties, and REMAND back to the Commissioner to determine all remaining
issues including what is the correct workers’ compensation rate, medical expenses,

penalty benefits, costs, and entitlement to Second Injury Fund benefits.

Respectfully submitted,

_/s/ Andrew W. Bribriesco
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