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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I.

II.

I11.

IV.

WHETHER THE DISTRICT COURT ERRED IN
INTERPRETING IOWA CODE §85.71 TO BE A
STATUTE PERTAINING TO SUBJECT MATTER
JURISDICTION.

WHETHER THE DISTRICT COURT ERRED IN
CONCLUDING THAT THE PARTIES COULD NOT
WAIVE OR CONSENT TO JURISDICTION IN THIS
CASE.

WHETHER THE DISTRICT COURT ERRED IN
CONCLUDING THAT HECKMAN FAILED TO PROVE
HE REGULARLY WORKS IN THE STATE OF IOWA
PURSUANT TO §85.71(1)(b).

WHETHER THE DISTRICT COURT ERRED IN
CONCLUDING THAT HECKMAN FAILED TO PROVE
HE WORKED UNDER A CONTRACT OF HIRE FOR
EMPLOYMENT OUTSIDE THE UNITED STATES
PURSUANT TO §85.71(1)(d).

WHETHER IOWA CODE §85.71, IF INTERPRETED AS
A SUBJECT MATTER JURISDICTION STATUTE,
WOULD INTRODUCE UNCERTAINTY,
UNPREDICTABILITY, AND THE POTENTIAL FOR
STRATEGIC MANIPULATION, RESULTING IN
ADVERSE PUBLIC POLICY CONSEQUENCES.



ROUTING STATEMENT

This case involves the application of existing legal principles and
should be transferred to the Court of Appeals pursuant to lowa Rules of
Appellate Procedure 6.1101.

STATEMENT OF THE CASE

This matter arises out of a workers’ compensation action filed by
Donald Heckman against his employer, Fives, Inc., and their insurer,
QBE/General Casualty of Wisconsin (hereinafter, jointly, “Defendants™) for
an alleged work injury sustained on January 12, 2022. Heckman also
asserted a claim for benefits against the Second Injury Fund of lowa (“the
Fund”) relative to an alleged first qualifying injury to his left knee sustained
on October 19, 2016. Heckman filed his Arbitration Petition on August 9,
2023. (D0021, Petition, Cert. Rec. at 57-58). Defendants filed their Answer
on August 16, 2023, challenging jurisdiction pursuant to lowa Code § 85.71.
(D0021, Answer, Cert. Rec. at 53). An Arbitration Hearing was held on
September 27, 2024, before Deputy Workers” Compensation Commissioner
Michael Lunn, and an Arbitration Decision was issued on May 14, 2025.
(D0012, Arb. Decision, Cert. Rec. at 45). Therein, Deputy Lunn concluded

that the lowa Workers’ Compensation Commissioner did not have subject




matter jurisdiction of this claim under Iowa Code § 85.71, and as such,
Heckman was not awarded benefits. (/d. at 52).

Heckman filed a Notice of Intra-Agency Appeal with the
Commissioner on May 16, 2025, and an Appeal Decision was issued on
August 28, 2025. (D0013, App. Decision, Cert. Rec. at 10-14). Therein, the
Commissioner affirmed the Arbitration Decision in its entirety. (D0009,
App. Decision, Cert. Rec. at 4). Heckman pursued further appeal by timely
filing a Petition for Judicial Review, which was denied on January 28, 2026.
(D0032, Ruling on Judicial Review, Cert. Rec. at 8). Heckman then timely
filed his Notice of Appeal to this court on February 4, 2026.

STATEMENT OF THE FACTS

Donald Heckman is seeking benefits under lowa workers’
compensation law for an injury arising out of his employment with Fives,
Inc. The issue central to this Appeal is whether jurisdiction exists under
Iowa Code § 85.71, and therefore, this summary is limited to the
jurisdictional facts of this case.

A. Biographical Information

Heckman was 62 years old at the time of hearing. (D0014, Hr. Tr.,

Cert. Rec. at 8). At the time of his injury, Heckman resided in Clarence,



Iowa, and approximately one month prior to hearing, he moved to Indianola,
Iowa. (Id.)

B. Defendant Employer’s Business

The record establishes that Fives, Inc. does not maintain any physical
business location, terminal, or office within the state of lowa. (D0014, Hr.
Tr., Cert. Rec. at 78). Darren Zinecker, the Service Manager for Fives Inc.
and Heckman’s supervisor, testified at hearing regarding the company’s
business operations. (D0014, Hr. Tr., Cert. Rec. at 40, 75). Mr. Zinecker
oversees service operations for the central United States and other regions,
in addition to managing warranty and new machine installations globally
from Fives’ office in Fond du Lac, Wisconsin. (D0014, Hr. Tr., Cert. Rec. at
75-76). He explained that the company’s service group operates out of
offices located in both Hebron, Kentucky and Fond du Lac, Wisconsin.
(D0014, Hr. Tr., Cert. Rec. at 64). Mr. Zinecker supervises approximately 28
technicians across the United States, all from the Fond du Lac office.
(D0014, Hr. Tr., Cert. Rec. at 85). While he was aware that Heckman
resided in lowa, Mr. Zinecker confirmed that Heckman has always been
supervised from Wisconsin. He further acknowledged that although Fives

provides service to customers in lowa, it does not operate any business



facilities or maintain a presence within the state. (D0014, Hr. Tr., Cert. Rec.
at 77-78).

C. Heckman’s Employment

Heckman testified that he was initially hired by Fives in 2012 under a
contract position and received a formal offer of employment in March 2013
as an Installation and Service Technician. (D0014, Hr. Tr., Cert. Rec. at 44,
63). As part of the pre-employment process in 2012, Heckman underwent a
drug screening, which he acknowledged was conducted in Wisconsin.
(D0014, Hr. Tr., Cert. Rec. at 40).

In his role with Fives, Heckman testified that he performed service
and installation work across all 50 states and occasionally received
international assignments. (D0014, Hr. Tr., Cert. Rec. at 38-39). He
described his duties as involving travel to customer sites to diagnose and
repair machinery, after which he typically returned to his home in lowa.
(D0014, Hr. Tr., Cert. Rec. at 14-15). Heckman would typically travel for
two weeks for domestic installations, about a month for international
installations, and one week for standard service work. (D0014, Hr. Tr., Cert.
Rec. at 16).

Heckman acknowledged that the majority of his work was performed

on-site with customers. (D0014, Hr. Tr., Cert. Rec. at 64). He received



assignments via email from Fives’ Kentucky office. (D0014, Hr. Tr., Cert.
Rec. at 61). Although Heckman generally returned home to Iowa between
assignments, he stated that technicians were not required to do so. (D0014,
Hr. Tr., Cert. Rec. at 89). Mr. Zinecker confirmed this, testifying that there
was no business need for a technician to return home between jobs. Fives
allows flexibility in scheduling, permitting technicians to travel wherever
they please between assignments. (D0014, Hr. Tr., Cert. Rec. at 90).

As part of his ongoing employment, Heckman was required to handle
annual safety trainings. He testified that all in-person safety trainings,
including annual updates, were conducted at Fives’ location in Fond du Lac,
Wisconsin. No in-person training was conducted in lowa. (D0014, Hr. Tr.,
Cert. Rec. at 40-42, 81). Heckman was able to complete virtual training
sessions from any location, including his home in lowa, though he was not
required to do so. (D0014, Hr. Tr., Cert. Rec. at 82).

Heckman was also responsible for coordinating his own travel
arrangements, including booking flights, arranging visas, and managing
scheduling logistics. He confirmed that these preparatory tasks were not
considered billable hours and were performed on his own time. (D0014, Hr.
Tr., Cert. Rec. at 42-44). Although he generally completed these tasks from

his home in lowa, Heckman acknowledged that they could be performed




anywhere and that Fives did not require him to be in lowa to complete them.
(D0014, Hr. Tr., Cert. Rec. at 42-44, 82).
D. Claim Handling of 2016 Injury

To establish his claim against the Second Injury Fund claim,
Heckman has asserted a first qualifying injury to his lower extremity
sustained on October 19, 2016, while working on assignment for Fives Inc.
in Burlington, Vermont. (D0014, Hr. Tr., Cert. Rec. at 10). He testified that
he received medical treatment for that injury in Cedar Rapids, lowa. (D0014,
Hr. Tr., Cert. Rec. at 10-11). Heckman further testified that, in connection
with the injury, he received permanent partial disability benefits. (D0014,
Hr. Tr., Cert. Rec. at 11).

E. 2021 Rehiring

Heckman left his employment with Fives in 2021 to pursue another
career opportunity in Davenport, lowa. (D0014, Hr. Tr., Cert. Rec. at 11-12).
He was re-hired by Fives in November 2021 and was formally offered
employment in a letter dated November 29, 2021. (D0014, Hr. Tr., Cert.
Rec. at 44). Heckman testified that the duties associated with his new work
position were essentially the same as his previous position with Fives, and
acknowledged that the written job description does not require a home office

or indicate that the ability to work from home is a condition of employment.
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He further agreed that the 2021 offer letter made no mention of any
requirement to work from home or maintain a home office. (D0014, Hr. Tr.,
Cert. Rec. at 65).

F. Claimed Injury of January 13, 2022

Following his rehire, Heckman performed service work for Fives at a
customer facility in Illinois before being assigned to an installation project in
Milwaukee, Wisconsin beginning on December 8, 221. He remained in
Wisconsin through the end-of-year holiday break, returned home briefly,
then traveled back to Milwaukee after the new year, where he continued
working without commuting home until after his injury. (D0014, Hr. Tr.,
Cert. Rec. at 22, 44, 78).

Heckman sustained a work-related injury to his right arm on January
13, 2022, while working in Wisconsin. (D0014, Hr. Tr., Cert. Rec. at 20). He
underwent surgery in Wisconsin on the same day and continued to receive
follow-up treatment from the Wisconsin doctor. (D0014, Hr. Tr., Cert. Rec.
at 22). He was ultimately discharged from care on November 28, 2022.
(D0014, Hr. Tr., Cert. Rec. at 69).

After Heckman was released from care, the Defendant insurance
carrier authorized an Independent Medical Evaluation with Dr. James White.

(D0015, Ex. D, Cert. Rec. at 50). In a letter dated October 10, 2023,
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ExamWorks, on behalf of QBE, notified Heckman that an IME had been
scheduled pursuant to the Wisconsin Workers’ Compensation Act, which
entitles the employer or insurer to obtain an independent opinion concerning
the nature and extent of the injury. (D0015, Ex. D, Cert. Rec. at 50).
Heckman’s counsel subsequently advised that he would not attend the IME.
(D0015, Ex. D, Cert. Rec. at 46). Ultimately, Heckman underwent an IME
with another physician and was assigned permanent impairment for his work
injury.

ARGUMENT

I. THE DISTRICT CORRECTLY INTERPRETED IOWA
CODE §85.71 TO BE A STATUTE PERTAINING TO
SUBJECT MATTER JURISDICTION.

Defendants agree this issue was properly raised by Heckman in the
original Agency action and on all prior stages of appeal. Defendants also
agree that because the claimed error challenges the Commissioner’s
interpretation of law, it should be reviewed by this court for errors at law and
is not strictly bound by the Commissioner’s interpretation. Mycogen Seeds v.
Sands, 686 N.W.2d 457 (Iowa 2004); lowa Code §17A.19(10)(c).

Under lowa law, when jurisdiction is placed at issue, the burden rests
with the claimant to establish a valid statutory basis. LaRose v. Curoe, 873

N.W.2d 153 (Iowa 1983). Jurisdiction consists of two components, personal
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jurisdiction and subject matter jurisdiction, both of which must be present
for the Commissioner to validly exercise adjudicative authority in a
contested case. Tigges v. City of Ames, 356 N.W.2d 503, 510 (Iowa 1984).
Iowa Code § 85.71 outlines when an employee is entitled to benefits if his or
her injury occurs outside of lowa. Niday v. Roehl Transp., Inc., 934 N.W.2d
29, 35 (Iowa Ct. App. 2019). The statute lists five ways an employee may
qualify for benefits:

1.1f an employee, while working outside the territorial limits of
this state, suffers an injury on account of which the employee, or
in the event of death, the employee's dependents, would have been
entitled to the benefits provided by this chapter had such injury
occurred within this state, such employee, or in the event of death
resulting from such injury, the employee's dependents, shall be
entitled to the benefits provided by this chapter, if at the time of
such injury any of the following is applicable:

a. The employer has a place of business in this state and the
employee regularly works at or from that place of business.

b. The employee is working under a contract of hire made in
this state and the employee regularly works in this state.

c. The employee is working under a contract of hire made in
this state and sustains an injury for which no remedy is
available under the workers' compensation laws of another
state.

d. The employee is working under a contract of hire made in
this state for employment outside the United States.

e. The employer has a place of business in Iowa, and the
employee is working under a contract of hire which provides

13



that the employee's workers' compensation claims be
governed by Iowa law.

Iowa Code§ 85.71(1) (2024) (emphasis added).
In 2009, Towa Code §85.71 was amended to include the following
subsection:

2.This section shall be construed to confer personal jurisdiction over
an employee or employer to whom this section is applicable.” Towa

Code § 85.71(2) (2024) (emphasis added).

Heckman’s arguments on appeal center around this 2008 amendment
to lowa Code §85.71. Heckman asserts that by virtue of adding subsection
(2) via amendment, the legislature intended lowa Code §85.71 to govern
personal jurisdiction only, not subject matter jurisdiction. In advancing this
argument, Heckman relies upon Niday v. Roehl Transp. Inc., wherein the
court noted that lowa Code §85.71 resembles a long-arm statute following
the 2008 amendment. 934 9.W.2d 29, 36 n.5 (Iowa Ct. App. 2019). The
District Court was not persuaded by this argument, reasoning that the court
in Niday did not overrule or disapprove of the lowa Supreme Court’s
repeated characterization of §85.71 as a subject matter jurisdiction statute,
and “[t]he Commissioner properly followed binding Supreme Court
precedent rather than the note from an unpublished appellate decision.”

(D0032, Ruling on Judicial Review, Cert. Rec. at 5).
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Defendants agree with the District Court’s rationale. Towa Code
§85.71, as written, governs the Commissioner's jurisdiction over the
workers’ compensation case itself, not just personal jurisdiction. While
subsection (2) confirms that section 85.71 also confers personal jurisdiction,
it does not eliminate the requirement that one of the five statutory bases in
subsection (1) be satisfied in order to invoke the agency's authority to
adjudicate the case. Further, as the Commissioner pointed out in the Appeal
decision, subsection (2) would be rendered superfluous if the entirety of the
statute was intended to only apply to personal jurisdiction. The lowa
Supreme Court has repeatedly emphasized that both personal and subject
matter jurisdiction must be present before an administrative agency acting
in a quasi-judicial function may exercise its authority. Tigges v. City of
Ames, 356 N.W.2d 503, 510 (Iowa 1984). The lowa Supreme Court has also
noted that “subject matter jurisdiction over workers' compensation claims is
vested in the commissioner subject to any further circumscription by the
legislature.” Heartland Express v. Gardner, 675 N.W.2d 259, 262 (Iowa
2003)(emphasis added). The Court has described lowa Code §85.71 as an
“example of such circumscription" in workers' compensation claims arising

from injuries sustained outside the state.” /d.
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Heckman presented this same argument in his Intra-Agency Appeal,
which the Commissioner addressed at length in the Appeal Decision,
concluding:

“Since 1983, the lowa Supreme Court has analyzed lowa Code
section 85.71 several times. It has continuously read the statute
as a subject matter jurisdiction statute. See Annett Holdings, Inc.
v. Allen, 738 N.W.2d 647, 649 (Iowa 2007) ("The provision has
been interpreted as a subject matter jurisdiction statute.");
Heartland Express v. Gardner, 675 N.W.2d 259, 263 n. 3 (Iowa
2003) ("section 85.71 has previously been interpreted to be a
subject matter jurisdiction statute, and we find no reason to
diverge from that determination."); Heartland Express, Inc. v.
Terry, 631 N.W.2d 260, 265 ("lowa Code section 85.71 is a
subject matter jurisdiction statute."); Henriksen v. Younglove
Const., 540 N.W.2d 254,258 (Iowa 1995) ("Section 85.71 on its
face clearly permits domicile as an independent basis for subject
matter jurisdiction."); Christian v. Hirschbach Motor Lines, Inc.,
496 N.W.2d 270, 274 (Iowa 1992) ("We conclude the Iowa
Industrial Commissioner lacks subject matter jurisdiction.");
Ewing v. George A Hormel & Co.,428 N.W.2d 674 (Iowa 1988).
See also Annett Holdings, Inc. v. Allen, 738 N.W.2d 647 (Iowa
App. 2007).”

(D0013, App. Dec., Cert. Rec. at 13).

The Workers’ Compensation Commissioner also specifically
addressed the 2008 statutory amendment to lowa Code § 85.71 in the
Agency Appeal Decision, stating:

“While acknowledging the amendment and the Court of Appeals'
reference, I concur with the deputy commissioner that [owa Code
section 85.71 remains a subject matter jurisdiction statute. The
requirements of [owa Code section 85.71(1) must be met for this
agency to have jurisdiction over an extraterritorial injury. If those
requirements are met and this agency has subject matter
jurisdiction, lowa Code section 85.71(2) also acknowledges that

16




there are sufficient minimum contacts and confers personal

jurisdiction over the parties. This reading makes both

subsections of the statute have substantive meaning. Reading

the entire section as a personal jurisdiction statute renders

subsection two superfluous. George H. Wentz. Inc. v. Sabasta,

337 N.W.2d 495, 500 (Iowa 1983) ("We should avoid

constructions that render part of a statute superfluous.").

Therefore, I reject the claimant's contention that Iowa Code

section 85.71 is a personal jurisdiction statute and affirm the

deputy commissioner's conclusion that lowa Code section 85.71

1s a subject matter jurisdiction statute.” (D0013, App. Dec., Cert.

Rec. at 13-14)(emphasis added).

Subject matter jurisdiction is “the authority of a court to hear and
determine cases of the general class to which the proceedings in question
belong, not merely the particular case then occupying the court's attention.”
Schaefer, 841 N.W.2d at 80 n.13 (quoting Christie v. Rolscreen Co., 448
N.W.2d 447,450 (Iowa 1989)). Jurisdiction of the case refers to a court's
“authority to hear the particular case.” Christie, 448 N.W.2d at 450. This
distinction is important because although a statute cannot deprive a court of
its constitutionally granted subject matter jurisdiction, it can affect the
jurisdiction of the case by prescribing specific parameters of the court’s
authority to rule on particular types of matters. Ney v. Ney, 891 N.W.2d 446,
453 (Iowa 2017) (citing Max 100 L.C. v. lowa Realty Co., 621 N.W.2d 178,
181 (Iowa 2001) (“[T]he legislature may impose a duty to grant an

injunction by specifying conditions [under which an injunction must be

granted] in a statute. When this is done, the conditions specified in the
17



statute supersede the traditional equitable requirements.” (Citation omitted));
see also Mensch v. Netty, 408 N.W.2d 383, 386 (Iowa 1987) (“[C]ourts of
equity are bound by statutes and follow the law in absence of fraud or
mistake.”) Further, while parties cannot waive the absence of subject matter
jurisdiction, a defect in the court’s jurisdiction of the case can be obviated by
consent, waiver, or estoppel. In re Marriage of Sevier, 559 N.W.2d 7, 10
n.3 (Iowa 1997) (citing State v. Mendicino, 509 N.W.2d 481,482-83 (Iowa
1993), which overruled cases to the contrary). Id. at 453-354.

While the legislature cannot deprive a court or agency of its
constitutionally granted subject matter jurisdiction, it can limit the
jurisdiction of the case by prescribing specific statutory parameters under
which a tribunal may act, and that is precisely what it has done through Iowa
Code §85.71. The Iowa Supreme Court has explicitly recognized lowa Code
§85.71 as such a legislative circumscription on the Commissioner's
jurisdiction over claims involving out-of-state injuries. In the case at bar,
Heckman sustained a work-related right arm injury on January 13, 2022,
while working at a plant in Milwaukee, Wisconsin. Since this case involves
an injury outside of the state of lowa, lowa Code §85.71 must be applied to

determine proper jurisdiction.
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By enacting lowa Code chapter 85, the legislature removed the district
court's general, original jurisdiction to hear claims involving the rights and
remedies of injured employees against employers for industrial injuries and
placed such claims within the exclusive jurisdictional purview of the
workers' compensation commissioner. Heartland Express, Inc. v. Gardner
675 N.W.2d 259,262 (Iowa 2003) (citing Shirley v. Pothast, 508 N.W.2d
712,715 (Iowa 1993)). Thus, the legislature has vested subject matter
jurisdiction over workers' compensation claims in the workers' compensation
commissioner, and disrupting the current interpretation of lowa Code §85.71
would essentially strip the workers’ compensation commissioner of this
authority, creating uncertainty and confusion. Historically, lowa Code
§85.71 has consistently been interpreted as conferring subject matter

jurisdiction, and that interpretation should not be disturbed.

II. THE DISTRICT COURT PROPERLY CONCLUDED THAT
THE PARTIES COULD NOT WAIVE OR CONSENT TO
JURISDICTION IN THIS CASE

Heckman contends that he “preserved all issues presented in this
Appeal throughout the underlying proceedings, especially through briefing.”
(Appellant’s Brief, p. 43). Defendants disagree. Heckman did not raise the
issue of waiver and/or consenting to personal jurisdiction at hearing, but

instead first raised this issue in his Agency appeal brief. Defendants assert
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that Heckman is precluded from bringing forth arguments regarding waiver
of jurisdiction in this appeal, as waiver of jurisdiction was not presented as an
issue at hearing, nor was it argued in Heckman’s post-hearing brief. (D0010,
Heckman’s Post Hearing Brief, Cert. Rec. at 27-28). The disputed issues
presented for resolution at hearing were as follows:

1. Whether the Towa Workers’ Compensation Commissioner has

personal and subject matter jurisdiction over this matter;

Extent of permanent disability;

Claimant’s gross earnings on the date of injury;

Claimant’s exemption status on the date of injury;

Whether claimant is entitled to payment of medical expenses;

Whether claimant is entitled to penalty benefits under lowa Code

section 86.13, and, if so, how much;

7. Whether claimant sustaind a compensable loss to the right arm on
January 13, 2022, for purposes of Second Injury Fund of Iowa
benefits; and

8. Whether costs should be assessed against either party and, if so, in
what amount.

(D0012, Arb. Dec., Cert. Rec. at 46).

ARl

Under the lowa Administrative Code Rule 876—4.28(7) (2007),
“An 1ssue will not be considered on appeal if the issue could have been, but
was not, presented to the deputy.” This requires an issue to be raised in
order for a claim to be properly preserved on appeal. See Meier v.
Senecaut, 641 N.W.2d 532, 537 (Iowa 2002). It is a fundamental doctrine of
appellate review that issues must ordinarily be both raised and decided by
the lower courts before they can be considered and decided on

appeal. Explore Info. Sevs. v. lowa Ct. Info. Sys., 636 N.W.2d 50, 57 (Iowa
20



2001). Though Heckman did not raise the issue of waiver and/or consenting
to personal jurisdiction at hearing, he raised it in his Agency appeal brief,
which led to the Commissioner improperly addressing the issue on appeal.
(D0012, Claimant’s Appeal Brief, Cert. Rec. at 22). In response to the
arguments set forth on Appeal by Heckman, the Commissioner stated:
Claimant contends that defendants waived the jurisdictional
challenge. While parties can consent to or waive personal
jurisdiction, subject matter jurisdiction cannot be consented to or
waived by the parties. Klinge v. Bentien, 725 N.W.2d 13, 15-16
(Iowa 2006). Having concluded that lowa Code section 85.71 is
a subject matter jurisdiction limiting statute, I similarly conclude
that defendants could not waive or consent to jurisdiction.
Regardless, even if the statute is interpreted as a personal
jurisdiction statute, I concur with the deputy commissioner and
conclude the employer and insurance carrier did not consent to

or waive personal jurisdiction requirements in this case.
(D0013, App. Dec., Cert. Rec. at 14)

On Appeal to the District court, Heckman again improperly raised this
issue. In their Judicial Review brief, Defendants argued that Heckman was
precluded from bringing forth this issue since it was not presented to the
deputy at hearing. Rule 876—4.28(7) clearly states that an issue will not be
considered on appeal if it was not presented to the deputy. Boehme v.
Fareway Stores, Inc., 762 N.W.2d 142 at 146 (Iowa 2009). Although
appellate courts give an agency substantial deference when it interprets its
own regulations, 7LC Home Health Care, L.L.C. v. lowa Dep't of Human

Servs., 638 N.W.2d 708 (Iowa 2002), the plain language of the rule is clear
21



and unambiguous. “When the language of a statute is plain and its meaning
clear, the rules of statutory construction do not permit us to search for
meaning beyond the statute's express terms.” Rock v. Warhank, 757 N.W.2d
670, 673 (Iowa 2008); Boehme v. Fareway Stores, Inc., 762 N.W.2d 142 at
146 (Iowa 2009). The District Court did not specifically address
Defendants’ arguments in this regard, but simply stated: “Having correctly
concluded that [owa Code section 85.71 limits the agency’s subject matter
jurisdiction, jurisdiction could not be waived or conferred by consent of the
parties.” (D0032, Ruling on Judicial Review, Cert. Rec. at 7). At this stage
of Appeal, Defendants continue to assert that Heckman is precluded from
arguing this issue and Argument section Il of Heckman’s Appellate brief
should therefore not be considered or ruled upon on Appeal.
Notwithstanding the doctrine of issue preclusion outlined above,
subject matter jurisdiction is determined through statutory and constitutional
inquiry, not the parties' agreement or past practices. Gardner, 675
N.W.2d at 267 (emphasis added). Under lowa Code section 85.71, to
establish jurisdiction over an injury that occurred outside of lowa, one of the
specified circumstances must apply "at the time of such injury." For that
reason, Heckman's previous receipt of lowa workers' compensation benefits

(handled under a separate policy by a different insurance carrier and subject
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to the pre-2017 Act) is irrelevant to the jurisdictional inquiry in this case.
The statute does not provide jurisdiction based on a prior carrier's decision to
process and pay benefits under lowa law. See, Heartland Express, Inc. v.
Terry, 631 N.W.2d 260 (Iowa 2001) ("Industrial Commissioner's subject
matter jurisdiction over workers' compensation claims based on out-of-state
injuries is governed by statute; parties cannot confer such jurisdiction on the
Commissioner by waiver or consent"). The District Court correctly
concluded that the Commissioner did not err in declining to find waiver or
consent. (D0032, Ruling on Judicial Review, Cert. Rec. at 7).
III. THE DISTRICT COURT PROPERLY CONCLUDED THAT
HECKMAIN FAILED TO MEET THE REQUIREMENTS
OF IOWA CODE §85.71(1)(b) TO ESTABLISH
JURISDICTION.

Defendants agree this issue was properly raised by Heckman in the
original Agency action and on all prior stages of appeal. However,
Defendants assert that the proper standard of review as to this issue is the
Commissioner’s application of the law to the facts, as Heckman takes issue
with the conclusion reached. A reviewing court may reverse the agency’s
decision if it is based upon an irrational, illogical, or wholly unjustifiable
application of law to fact or otherwise characterized by an abuse of

discretion. Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 391 (Iowa 2009).

An abuse of discretion occurs when the commissioner’s exercise of
23



discretion is “clearly erroneous or rests on untenable grounds.” IBP, Inc. v.
Buress, 779 N.W.2d 210, 214 (Iowa 2010).

The stated purpose of section 85.71 of the Workers' Compensation
Act relating to injuries sustained outside state is to identify those employees
who are entitled to benefits under the state Act despite occurrence of injury
out of state, and if circumstances of employee's out-of-state injury fall
outside each of its subsections, no state recovery will be permitted. George
H Wentz, Inc. v. Sabasta, 1983, 337 N.W.2d 495. In this case, the agency
properly found no jurisdictional basis under lowa Code § 85.71 sufficient to
confer benefits for Heckman’s extraterritorial injury. The agency thoroughly
analyzed the relevant facts in light of lowa Code § 85.71 and found that
none of the jurisdictional criteria under subsection (1) were satisfied.
Accordingly, even if personal jurisdiction over the parties could be
established, the agency itself lacks jurisdiction over the case. Both are
required to advance an lowa workers’ compensation case, and failure to
meet the threshold criteria in subsection (1) of §85.71 deprives the
Commissioner of the authority to adjudicate the claim.

Contrary to Heckman’s position, the Commissioner's power to
adjudicate work-related injuries sustained by an lowa resident that arise out

of and in the course of employment is not absolute, but exists only to the
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extent provided by statute. lowa Code § 85.71 operates as both a grant and a
limitation on that authority. Where the statutory criteria are not met, the
Commissioner lacks jurisdiction to adjudicate the claim, regardless of the
parties’ residence, consent, or other contacts with lowa.

As the agency properly concluded, no jurisdictional basis exists under

Iowa Code section 85.71 to support the Commissioner’s exercise of
authority to award benefits for Heckman's extraterritorial injury.

- The injury occurred in Wisconsin, not outside the United States;

- The employer maintains a place of business in Wisconsin, not
Iowa;

- Heckman is supervised and trained in Wisconsin;

- The employer has never had a place of business in Iowa;

- Heckman was not working for an Iowa customer at the time of
injury;

- And Heckman did not regularly work in Iowa, nor did he
perform any installation or service assignments in lowa between
his rehire date and the date of injury.

By his own admission, Heckman’s only lowa-based activities during

this period were incidental administrative tasks, such as reviewing emails

and coordinating travel from home-tasks that were not employer-directed to
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occur in lowa and could have been completed anywhere. As noted by a
former commissioner in Seaman v. Burgess Health Center, File No. 031994
(App. Dec. Nov. 12, 2013): “In an increasingly mobile, technological
environment, the workplace cannot be found to be every location that an
employee has occasion to temporarily observe an email, take a phone call, or
sit down with a laptop to catch up on small tasks best left for the office or
other workplace.”

It is undisputed that the Defendant employer extended an offer of
employment to Heckman, and that Heckman accepted this offer while at his
home in lowa. Accordingly, the relevant inquiry under Iowa Code §
85.71(1)(b) is whether Heckman “regularly worked” in Iowa. The lowa
Supreme Court and Court of Appeals have taken a restrictive view of what
constitutes "regularly works" or "principally localized" employment in Iowa.
In Annett Holdings, Inc. v. Allen, 738 N.W.2d 647 (Iowa Ct. App. 2007), the
court reaffirmed the principle first addressed in Heartland Express, Inc. v.
Gardner, 675 N.W.2d 259 (Iowa 2003), that "principally localized"
employment requires a meaningful and consistent physical presence in
Iowa-not merely incidental or transitory contact. In Gardner, the Court
rejected jurisdiction under section 85.71(2) for a truck driver who worked in

approximately 40 states and spent only 2.5% of his time in lowa. The Court
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emphasized that the 2001 amendment to the statute raised the jurisdictional
threshold by requiring that an employee spend "a substantial part of [his]
working time working for the employer in" Iowa. Id. at 268. Likewise, in
Allen, the Court of Appeals endorsed the agency's interpretation of "regularly"
to mean "conforming to a fixed procedure, usual or customary," rather than
requiring a majority of work to be performed in lowa. The court upheld the
agency's conclusion that regular work requires a consistent presence in lowa
tied to the employee's customary job duties. Allen, 738 N.W.2d at 649-50.

In this case, Heckman performed no core job duties in lowa. He was
not dispatched from an Iowa location, did not report to an lowa office, and
did not serve lowa-based clients. Any administrative duties performed in
Iowa were incidental, not required by the employer, and could have been
completed anywhere. The Commissioner’s analysis of this issue in the
Appeal Decision follows this rationale:

Iowa Code section 85.71(1)(b) requires that the employee is

working under a contract of hire made in lowa and that the

employee regularly works in lowa. The parties appear to agree

that claimant's contract of hire was made in Iowa. The deputy

commissioner found as much, and I concur. Therefore, the

question. is whether claimant "regularly works" in Iowa.

Although statutory amendments have been made since 2007, the

Iowa Court of Appeals provided some analysis of What

constitutes "regularly works" within this statute. See Annett

Holdings, Inc. v. Allen, 738 N.W.2d 647, 648 (Ilowa App. 2007).
The Court of Appeals noted that the term "regularly works" was
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not defined by statute. The Court of Appeals adopted the
Commissioner's definition.

In adopting this definition, the Court of appeals held that the term
"regularly" does not refer to quantity of work performed. Rather,
it "means_ conforming to a fixed procedure, usual or customary."
Allen, 738 N.W.2d at 650. The Court also adopted the agency's
interpretation that "regularly works" requires some physical
presence in the State of lowa while performing work. The Court
seemingly suggested, "the employee must perform the primary
portion of his services for the employer within the territorial
boundaries of the State of lowa or that such services be
attributable to the employer's business in this state." Id. at 651
(approvingly quoting Henriksen v. Younglove Constr., 540
N.W.2d 254, 260 (Iowa 1995)).

(D0009, App. Dec., Cert. Rec. at 3).

Both Gardner and Annett Holdings establish that an employee's work
within the state must reflect a consistent presence that is usual or customary.
The work must go beyond the limited, employment-related contact typical of
a transitory employee whose employment is not principally localized in the
state. There must be a business-related necessity for the work to be
performed within the state, rather than jurisdiction being conferred solely
because the Claimant resides in the state and the employer permits the
Claimant to perform certain administrative tasks from the convenience of
their home. The Commissioner provided the following additional analysis on
appeal:

Claimant testified that he performed incidental travel-related

planning and some annual video training while at his residence
in lowa. He was not required to perform those duties at his home
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and there was no benefit to the employer in claimant performing
these duties at his residence as opposed to on a work location or
in a hotel before traveling home. Mr. Heckman's election to do
so for his own convenience and comfort do not establish that
Iowa served as a usual or customary location for his work. I find
it is not sufficient to establish that claimant "regularly works" in
Iowa.

Concluding that a worker could self-determine the location they
perform incidental, administrative work that is a small fraction
of their work time and still consider it "regularly working" in the
State of Towa would permit an injured worker to essentially
forum shop to acquire the right to pursue worker's compensation
benefits in lowa. As noted previously, the purpose of enacting
Iowa Code section 85.71 was to avoid gaps in worker's
compensation coverage identified by OSHA in 1972, not to
permit forum shopping by injured workers. There is no basis to
conclude claimant could not pursue this work injury claim in
Wisconsin, where the injury occurred. Thus, I find no "gap" in
coverage that would require a more expansive interpretation or
application of lowa law.

Moreover, claimant's administrative work was a mere fraction of

claimant's work performed and not the substantive part of his

work duties. I find claimant failed to establish that he regularly

worked in the State of Iowa at or before the work injury.

Therefore, 1 find that claimant failed to establish jurisdiction

under Iowa Code section 85.71(1)(b).

(D0009, App. Dec., Cert. Rec. at 3-4).

In light of the facts, Heckman’s arguments fall short of what is
required by Iowa Code § 85.71(1)(b), and the agency correctly concluded
that he failed to meet his burden of proving that he qualified for jurisdiction

under this subsection of the statute. As the Arbitration Decision correctly

states, “There is no basis under lowa Code section 85.71 to support the
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undersigned's exercise of judicial authority over this claim. Based on the
conclusion that the lowa Workers' Compensation Commissioner does not
have subject matter jurisdiction of this claim, no other issues need to be
discussed.” (D0012, Arb. Dec., Cert. Rec. at 52). The District Court also
correctly concluded that Heckman failed to establish that he “regularly
worked” in the state of [owa under lowa Code §85.71(1)(b). (D0032, Ruling
on Judicial Review, Cert. Rec. at 6). The agency’s decision is not based
upon an irrational, illogical, or wholly unjustifiable application of law to fact
or otherwise characterized by an abuse of discretion warranting reversal, and
should therefore be upheld in this regard.
IV. THE DISTRICT COURT PROPERLY CONCLUDED THAT
HECKMAIN FAILED TO MEET THE REQUIREMENTS

OF IOWA CODE §85.71(1)(d) TO ESTABLISH
JURISDICTION.

Defendants agree this issue was properly raised by Heckman in the
original Agency action and on all prior stages of appeal. However,
Defendants assert that the proper standard of review as to this issue is the
Commissioner’s application of the law to the facts, as Heckman takes issue
with the conclusion reached. A reviewing court may reverse the agency’s
decision if it is based upon an irrational, illogical, or wholly unjustifiable
application of law to fact or otherwise characterized by an abuse of

discretion. Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 391 (Iowa 2009).
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An abuse of discretion occurs when the commissioner’s exercise of
discretion is “clearly erroneous or rests on untenable grounds.” IBP, Inc. v.
Buress, 779 N.W.2d 210, 214 (Iowa 2010).

On Appeal, Heckman continues to argue that jurisdiction is proper
under lowa Code section 85.71(1)(d), which provides for workers'
compensation benefits when an employee is injured while working under a
contract of hire made in lowa for employment outside the United States.
However, the record does not support application of this provision. As the
Commissioner stated in the Appeal Decision, this subsection is not
applicable to this case:

Iowa Code section 85.71(1)(d) requires that claimant be working
under a contract of hire made in lowa for employment outside
the United States. Claimant clearly was working under a contract
of hire made in Iowa. However, the contract was for work
throughout the United States as well as potentially outside of the
country. In this instance, claimant was working in Wisconsin
when injured. He had not worked outside the United States
between accepting the contract of hire at issue (November 2021)
and his date of injury. Again, the purpose of lowa Code section
85.71 was to ensure no "gaps" occurred that precluded a recovery
by an injured worker. This is clearly not a situation in which
claimant was injured oversees and would be left without a
remedy if Iowa did not have jurisdiction. I find Iowa Code
section 85.71(1)(d) is not applicable in this situation.

(D0009, App. Dec., Cert. Rec. at 4).

In his Appeal brief, Heckman fails to point to any actual evidence that

supports the assertion that he was working under a contract for employment
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outside of the United States. Although the Heckman testified that he had
occasionally worked internationally after the date of injury, at the time of the
injury, he had not performed any international work between his date of hire
and the date of injury, rendering this provision inapplicable. The record
confirms that Heckman's injury occurred in Milwaukee, Wisconsin, and
that he had not performed any international work between the date of re-hire
(November 29, 2021) and the date of injury (January 13, 2022). While
Heckman testified that he occasionally worked internationally, there is no
evidence suggesting that the contract of hire at issue was for employment
outside the United States as required by subsection (d).

Further, the plain language and purpose of section 85.71(1)(d)
indicate it is intended to cover injuries that occur outside the country where
other legal remedies may be unavailable. That is not the case here.
Wisconsin maintains its own workers' compensation program, and the injury
occurred in a state with a fully functioning workers' compensation system.
Accordingly, subsection (d) is inapplicable, and both the Agency and
District Court properly concluded that Heckman failed to establish
jurisdiction under Iowa Code §85.71(1)(d).

V. INTERPRETING IOWA CODE §85.71 AS A SUBJECT
MATTER JURISDICTION STATUTE DOES NOT

INTRODUCE UNCERTAINTY, UNPREDICTABILITY, OR
THE POTENTIAL FOR STRATEGIC MANIPULATION,
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NOR WOULD IT RESULT IN ADVERSE PUBLIC POLICY
CONSEQUENCES.

The Workers’ Compensation Core Group of the lowa Association for
Justice (“Core Group™) has filed a Brief for Amicus Curiae in support of
Appellant Donald Heckman, arguing that interpreting lowa Code §85.71 as a
subject matter jurisdiction statute introduces uncertainty, unpredictability, and
the potential for strategic manipulation, resulting in adverse public policy
consequences. Through their Amicus Curiae brief, the Core Group urges this
court to expand the current interpretation of lowa Code §85.71 and limit its
application to personal jurisdiction only. Appellees disagree with the
arguments set forth by the Core Group and assert that the current interpretation
of Iowa Code §85.71 as conferring both subject matter and personal
jurisdiction is proper.

Iowa Code § 85.71, as written, governs the Commissioner's
jurisdiction over the workers’ compensation case itself, not just personal
jurisdiction. While subsection (2) confirms that section 85.71 also confers
personal jurisdiction, it does not eliminate the requirement that one of the
five statutory bases in subsection (1) be satisfied in order to invoke the
agency's authority to adjudicate the case. Further, subsection (2) would be
rendered superfluous if the entirety of the statute was intended to only apply

to personal jurisdiction.
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The Iowa Supreme Court has repeatedly emphasized that both
personal and subject matter jurisdiction must be present before an
administrative agency acting in a quasi-judicial function may exercise its
authority. Tigges v. City of Ames, 356 N.W.2d 503, 510 (Iowa 1984). Our
Supreme Court has noted that “subject matter jurisdiction over workers'
compensation claims is vested in the commissioner subject to any further
circumscription by the legislature.” Heartland Express v. Gardner, 675
N.W.2d 259, 262 (Iowa 2003)(emphasis added). The Court has also
described Iowa Code §85.71 as an “example of such circumscription" in
workers' compensation claims arising from injuries sustained outside the
state.” Id.

Heckman presented this same argument in his Intra-Agency Appeal,
which the Commissioner addressed at length in the Appeal Decision,
concluding:

“Since 1983, the lowa Supreme Court has analyzed lowa Code

section 85.71 several times. It has continuously read the statute

as a subject matter jurisdiction statute. See Annett Holdings,

Inc. v. Allen, 738 N.W.2d 647, 649 (Iowa 2007) ("The

provision has been interpreted as a subject matter jurisdiction

statute."); Heartland Express v. Gardner, 675 N.W.2d 259, 263

n. 3 (Iowa 2003) ("section 85.71 has previously been

interpreted to be a subject matter jurisdiction statute, and we

find no reason to diverge from that determination."); Heartland

Express, Inc. v. Terry, 631 N.W.2d 260, 265 ("lowa Code

section 85.71 is a subject matter jurisdiction statute.");
Henriksen v. Younglove Const., 540 N.W.2d 254,258 (Iowa
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1995) ("Section 85.71 on its face clearly permits domicile as an
independent basis for subject matter jurisdiction."); Christian v.
Hirschbach Motor Lines, Inc., 496 N.W.2d 270, 274 (Iowa
1992) ("We conclude the lowa Industrial Commissioner lacks
subject matter jurisdiction."); Ewing v. George A Hormel &
Co., 428 N.W.2d 674 (Iowa 1988). See also Annett Holdings,
Inc. v. Allen, 738 N.W.2d 647 (Iowa App. 2007).”

(D0013, App. Dec., Cert. Rec. at 13).

The Workers” Compensation Commissioner also specifically
addressed the 2008 statutory amendment to lowa Code § 85.71 in the
Agency Appeal Decision, stating:

“While acknowledging the amendment and the Court of
Appeals' reference, I concur with the deputy commissioner that
Iowa Code section 85.71 remains a subject matter jurisdiction
statute. The requirements of lowa Code section 85.71(1) must
be met for this agency to have jurisdiction over an
extraterritorial injury. If those requirements are met and this
agency has subject matter jurisdiction, lowa Code section
85.71(2) also acknowledges that there are sufficient minimum
contacts and confers personal jurisdiction over the parties. This
reading makes both subsections of the statute have
substantive meaning. Reading the entire section as a
personal jurisdiction statute renders subsection two
superfluous. George H. Wentz. Inc. v. Sabasta, 337 N.W.2d
495, 500 (Iowa 1983) ("We should avoid constructions that
render part of a statute superfluous."). Therefore, I reject the
claimant's contention that lowa Code section 85.71 is a personal
jurisdiction statute and affirm the deputy commissioner's
conclusion that lowa Code section 85.71 is a subject matter
jurisdiction statute.” (D0013, App. Dec., Cert. Rec. at 13-
14)(emphasis added).

Subject matter jurisdiction is “the authority of a court to hear and

determine cases of the general class to which the proceedings in question
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belong, not merely the particular case then occupying the court's attention.”
Schaefer, 841 N.W.2d at 80 n.13 (quoting Christie v. Rolscreen Co., 448
N.W.2d 447,450 (Iowa 1989)). Jurisdiction of the case refers to a court's
“authority to hear the particular case.” Christie, 448 N.W.2d at 450.

This distinction is important because although a statute cannot deprive a
court of its constitutionally granted subject matter jurisdiction, it can affect
the jurisdiction of the case by prescribing specific parameters of the court’s
authority to rule on particular types of matters. Ney v. Ney, 891 N.W.2d 446,
453 (Iowa 2017) (citing Max 100 L.C. v. lowa Realty Co., 621 N.W.2d 178,
181 (Iowa 2001) (“[T]he legislature may impose a duty to grant an
injunction by specifying conditions [under which an injunction must be
granted] in a statute. When this is done, the conditions specified in the
statute supersede the traditional equitable requirements.” (Citation omitted));
see also Mensch v. Netty, 408 N.W.2d 383, 386 (Iowa 1987) (“[C]Jourts of
equity are bound by statutes and follow the law in absence of fraud or
mistake.”) Further, while parties cannot waive the absence of subject matter
jurisdiction, a defect in the court’s jurisdiction of the case can be obviated by
consent, waiver, or estoppel. In re Marriage of Sevier, 559 N.W.2d 7, 10
n.3 (Iowa 1997) (citing State v. Mendicino, 509 N.W.2d 481,482-83 (Iowa

1993), which overruled cases to the contrary). Id. at 453-354.
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While the legislature cannot deprive a court or agency of its
constitutionally granted subject matter jurisdiction, it can limit the
jurisdiction of the case by prescribing specific statutory parameters under
which a tribunal may act, and that is precisely what it has done through Iowa
Code §85.71. The Iowa Supreme Court has explicitly recognized lowa Code
§85.71 as such a legislative circumscription on the Commissioner's
jurisdiction over claims involving out-of-state injuries. In the case at bar,
Heckman sustained a work-related right arm injury on January 13, 2022,
while working at a plant in Milwaukee, Wisconsin. Since this case involves
an injury outside of the state of lowa, lowa Code §85.71 must be applied.

By enacting lowa Code chapter 85, the legislature removed the district
court's general, original jurisdiction to hear claims involving the rights and
remedies of injured employees against employers for industrial injuries and
placed such claims within the exclusive jurisdictional purview of the
workers' compensation commissioner. Heartland Express, Inc. v. Gardner ,
675 N.W.2d 259,262 (Iowa 2003) (citing Shirley v. Pothast, 508 N.W.2d
712, 715 (Iowa 1993)). Thus, the legislature has vested subject matter
jurisdiction over workers' compensation claims in the workers' compensation

commissioner, and disrupting the current interpretation of lowa Code §85.71
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would essentially strip the workers’ compensation commissioner of this
authority.

The Core Group presents several ‘real-world scenarios’ in their
Amicus Curiae brief purporting to illustrate how interpreting lowa Code
§85.71 as a subject matter jurisdiction statute could have adverse
consequences for injured workers and the judicial system as a whole. While
imaginative, each of the scenarios set forth are speculative and deeply
flawed. The first of these scenarios is set forth in pages 11-13 of the Core
Group’s brief, arguing that interpreting lowa Code §85.71 as a subject
matter jurisdiction statute would somehow °‘strip settlements of their
finality’. The Core Group argues that the settlement forms utilized by the
Iowa Workers” Compensation Agency require the parties to consent or
stipulate to jurisdiction, and because parties cannot consent to subject matter
jurisdiction, the issue could be raised after the settlement is finalized.

Appellees disagree with this contention. The agency’s settlement
forms simply require that the parties identify and agree as to the basis for
jurisdiction in a case. Pursuant to lowa Code §85.35(9)(a), a settlement shall
be approved by the workers’ compensation commissioner if the parties
demonstrate that substantial evidence exists to support the terms of the

settlement, waiver of the employee’s right to a hearing is made knowingly
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by the employee, and the settlement is a reasonable and informed
compromise of the competing parties. lowa Code §85.35(10) states that
approval of a settlement by the workers’ compensation commissioner is
binding on the parties. The interpretation of lowa Code §85.71 has no
bearing on the finality of these settlements, as the plain language of lowa
Code §85.35 confers their finality. This argument lacks merit and must fail.
The second scenario presented by the Core Group on page 14 of their
Amicus Curiae brief is that interpreting lowa Code §85.71 as a subject matter
jurisdiction statute would permit ‘and even encourage’ mid-litigation
disruption, suggesting that a jurisdictional challenge could be strategically
raised after substantial action has been taken. The Core Group argues that,
should a jurisdictional challenge succeed, the work already performed would
have to be duplicated in a new forum, requiring additional expense, delay, and
inefficiency. This argument also lacks merit, as the interpretation of lowa
Code §85.71 has no bearing on the timing of a jurisdictional challenge being
raised. Pursuant to IAC 876—4.9(5), a party may amend a pleading as a
matter of course at any time before the party’s discovery is closed. This means
additional issues can be brought forth throughout the course of litigation, and
the interpretation of a jurisdictional statute does not impact these procedures.

In Towa workers’ compensation, the burden is on the injured worker to make
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a prima facie showing of jurisdiction. Larose v. Curoe, 343 N.W.2d 153
(Iowa 1983). An injured worker can avoid the expenses and delay of
restarting the litigation process by ensuring jurisdiction is properly established
at the outset of their claim, as it is their burden, not Defendants’.

The third scenario The Core Group presents on pages 15 and 16 of their
Amicus Curiae brief'is the possibility of a jurisdictional challenge being raised
after an adverse decision at hearing. This argument also misses the mark, as
this is not what occurred in the case at bar (the issue of jurisdiction was raised
in the Defendants’ Answers and reasserted throughout the course of
litigation), and the doctrine of issue preclusion prevents this hypothetical
scenario from coming to fruition in other cases. Under lowa Administrative
Code Rule 876—4.28(7) (2007), “An issue will not be considered on appeal if
the issue could have been, but was not, presented to the deputy.” This
requires an issue to be raised in order for a claim to be
properly preserved on appeal. See Meier v. Senecaut, 641 N.W.2d 532, 537
(Iowa 2002).

It is a fundamental doctrine of appellate review that issues must
ordinarily be both raised and decided by the lower courts before they can be
considered and decided on appeal. Explore Info. Servs. v. lowa Ct. Info.

Sys., 636 N.W.2d 50, 57 (Iowa 2001). Rule 876—4.28(7) clearly states that
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an issue will not be considered on appeal if it was not presented to the deputy.
Boehme v. Fareway Stores, Inc., 762 N.W.2d 142 at 146 (Iowa 2009).
Although appellate courts give an agency substantial deference when it
interprets its own regulations, the plain language of the rule is clear and
unambiguous. 7LC Home Health Care, L.L.C. v. lowa Dep't of Human
Servs., 638 N.W.2d 708 (Iowa 2002). “When the language of a statute is plain
and its meaning clear, the rules of statutory construction do not permit us to
search for meaning beyond the statute's express terms.” Rock v.
Warhank, 757 N.W.2d 670, 673 (Iowa 2008); Boehme v. Fareway Stores,
Inc., 762 N.W.2d 142 at 146 (Iowa 2009). Put simply, The Core Group’s third
scenario presented in their Amicus Curae brief could not occur, as the issue
of jurisdiction would need to be raised prior to the adjudication of the claim
in order for it to be properly considered as part of the action. Further, the
doctrine of judicial estoppel would prevent the occurrence of such a scenario.

The Core Group’s fourth scenario presented on pages 16 through 18 of
their Amicus Curiae brief is that interpreting lowa Code §85.71 as a subject
matter jurisdiction statute would create a statute of limitations ‘trap’. The Core
Group posits that if an injured worker’s action was dismissed for lack of
jurisdiction after the statute of limitations expired in another forum, they

would be left with no viable remedy. These arguments also fail, as it is
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incumbent upon the injured worker to meet the jurisdictional requirements of
the forum they select to bring forth their case. The court’s interpretation of
Iowa Code §85.71 has no bearing on the timeline of litigation. In Iowa
workers’ compensation, the burden is on the injured worker to make a prima
facie showing of jurisdiction. Larose v. Curoe, 343 N.W.2d 153 (Iowa 1983).
An injured worker can avoid this so-called statute of limitations ‘trap’ by
ensuring jurisdiction is properly established at the outset of their claim, as it
1s their burden, not Defendants’.

CONCLUSION

Based upon the foregoing arguments and established legal principles,
the agency and district court correctly interpreted lowa Code §85.71 as
applicable to both subject matter and personal jurisdiction. The facts of this
case clearly demonstrate that, at the time of the alleged injury, the Iowa
Workers' Compensation Commissioner lacked jurisdiction over the case to
adjudicate Heckman's request for benefits for an extraterritorial injury under
Iowa law. Without such jurisdiction, no benefits can be awarded. The Agency
properly concluded that Claimant failed to meet his burden of proof in
establishing jurisdiction, and the Agency Decision should be upheld in its

entirety.

42



RESPECTFULLY SUBMITTED,

(o

Caitlin R. Kilburg, AT0011902
Kidd Laflin Kilburg PC LLO
16910 Frances Street, Suite 102
Omaha, NE 68130

Telephone: (641) 208-6289
Facsimile: (402) 858-4437

Email: caitlin@kiddlaflin.com
ATTORNEY FOR APPELLEES

CERTIFICATE OF FILING/SERVICE

I hereby certify that a true and accurate copy of this instrument has been
and will be filed electronically with the Clerk of the lowa Supreme Court and
forwarded to all counsel via the electronic filing system on this 22" of May,
2026, and by E-Mail for any party not registered to receive notice of filings
via the ECF process.

/s/ Valerie A. Foote

CERTIFICATE OF COMPLIANCE

1. This brief complies with the type-volume limitation of lowa Rule of
Appellate Procedure 6.903(1)(g)(1) because it contains 8,748 words,
excluding the parts of the brief exempted.

2. This brief complies with the typeface requirement of lowa Rule of
Appellate Procedure 6.903(1)(e) because it has been prepared in
proportionately spaced typeface using Microsoft Word 2007 in Times
New Roman 14 point type.

/s/ Valerie A. Foote

43




