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IDENTITY AND INTEREST OF AMICI CURIAE
The Innocence Network is an affiliation of organizations dedicated to
providing pro bono legal and investigative services to individuals seeking to prove
their innocence of crimes for which they have been convicted. The Network also
works to redress the underlying causes of wrongful convictions. Since 1989, the
efforts of the Innocence Network had resulted in the exonerations of a total of 3,649
individuals.! With its organizations located across the United States and around the

world,? the Innocence Network is committed to ensuring individuals who made the

I See The National Registry of  Exonerations Homepage,
http://www.law.umich.edu/special/exoneration/Pages/about.aspx  (last  visited
January 20, 2025).

? Innocence Network member organizations include: the Actual Innocence Clinic at
the University of Texas School of Law, After Innocence, Alaska Innocence Project,
Association in Defense of the Wrongly Convicted (Canada), Arizona Innocence
Project, Boston College Innocence Program, California Innocence Project, Center
on Wrongful Convictions, Committee for Public Counsel Services Innocence
Program, Connecticut Innocence Project, Downstate Illinois Innocence Project,
Cooley law School Innocence Project, Duke Center for Criminal Justice and
Professional Responsibility, El Proyecto Inocencia de Puerto Rico- Puerto Rico
Innocence Project, The Exoneration Initiative, Exoneration Project, Georgia
Innocence Project, George C. Cochran Mississippi Innocence Project, Great North
Innocence Project, Griffith University Innocence Project (Australia), Hawaii
Innocence Project, Hebrew University Innocence Project, Idaho Innocence Project,
Illinois Innocence Project, The Innocence Center, Innocence Delaware, Innocence
and Justice Project at the University of New Mexico School of Law, Innocence
Institute of Point Park University, Innocence Network UK, Innocence Project
(Nationwide), Innocence Project Argentina, Innocence Project Arkansas, Innocence
Project Brasil, Innocence Project of Florida, Innocence Project Japan, Innocence
Project London, Innocence Project of Minnesota, Innocence Project at UVA School
6
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of Law, Innocence Project New Orleans, Innocence Project New Zealand, Innocence
Project Northwest Clinic, Innocence Project of South Dakota, Innocence Project of
Texas, lowa State Public Defender Wrongful Conviction Division, Irish Innocence
Project at Griffith College, The Israeli Public Defender, Italy Innocence Project,
Justice Brandeis Innocence Project, Justice Project, Inc., Kentucky Innocence
Project, Knoops’ Innocence Project, Korey Wise Innocence Project, Legal Aid
Society Wrongful Conviction Unit, Life After Innocence, Los Angeles Innocence
Project, Loyola Law School Project for the Innocent, Manchester Innocence Project,
Medill Innocence Project, Miami Innocence Project, Michigan Innocence Clinic,
Michigan State Appellate Defender Office, Mid-Atlantic Innocence Project,
Midwestern Innocence Project, Mississippi Innocence Project, Montana Innocence
Project, Nebraska Innocence Project, New England Innocence Project, New Jersey
Innocence Project at Rutgers University, New York Law School Post-Conviction
Innocence Clinic, North Carolina Center on Actual Innocence, Northern Arizona
Justice Project, North California Innocence Project, Office of the Appellate
Defender Reinvestigation Project, Office of the Public Defender (State of Delaware),
Notre Dame Exoneration Justice Clinic, Office of the Ohio Public Defender,
Wrongful Conviction Project (State of Ohio), Ohio Innocence Project, Oklahoma
Innocence Project, Oregon Innocence Project, Organization of Exonerees, Osgoode
Hall Innocence Project (Canada), Pace Post-Conviction Project, Palmetto Innocence
Project, Pennsylvania Innocence Project, Reinvestigation Project (Office of the
Appellate Defender), Resurrection After Exoneration, Rocky Mountain Innocence
Center, Sellenger Centre Criminal Justice Review Project (Australia), Taiwan
Innocence Project, Tennessee Innocence Project, Texas Center for Actual
Innocence, Texas Innocence Network, Thomas M. Cooley Law School Innocence
Project, Thurgood Marshall School of Law Innocence Project, University of Arizona
Innocence Project, University of Baltimore Innocence Project Clinic, University of
British Columbia Law Innocence Project (Canada), University of Leeds Innocence
Project (UK), University of Miami Law Innocence Clinic, Wake Forest University
Law School Innocence and Justice Clinic, Washington Innocence Project, Wesleyan
Innocence Project, West Virginia Innocence Project, Wisconsin Innocence Project,
and Witness to Innocence.

The Innocence Network states that no counsel for a party authored this brief
in whole or in part, and no counsel or party made a monetary contribution intended
to fund the preparation or submission of this brief. The lowa State Public Defender
Wrongful Conviction Division, though a member of the Innocence Network, took

7



difficult decision to enter a guilty plea or are wrongfully convicted are permitted to
pursue postconviction relief upon discovery of exculpatory evidence. To that end,
the Innocence Network has an interest in freeing the judicial system of any barriers
to the pursuit of postconviction relief and exoneration of individuals who are actually

innocent.

no part in the preparation of this brief.




INTRODUCTION

It is self-evident that the incarceration of an innocent person represents a
failure of the justice system. For this reason, it is important that courts fairly and
effectively apply the appropriate rules and standards in considering new exculpatory
evidence in the context of a post-conviction relief proceeding.

The presentation of new exculpatory evidence of a victim’s time of death or
showing “proof of life” after an alleged time of death is an issue that has been
addressed in other courts in the recent past. This Court should take a similar approach
to allow for the exoneration of an individual on the basis of witness testimony that
would shed new light on the victim’s actual time of death.

Robert A. Cornell (“Mr. Cornell”) was convicted in 1977 for the murder of
Kenneth L. Crow (“Mr. Crow”) which the State alleged occurred on August 30,
1976. There was little physical or forensic evidence tying Mr. Cornell himself to the
death, but his car was connected to the crime after a .38 caliber bullet was discovered
in it. The State theorized that Mr. Cornell shot Mr. Crow with a .38 caliber weapon
in his vehicle following an argument. Mr. Cornell maintained that Mr. Crow stole
the .38 pistol, exited his vehicle alive, and that he did not shoot him. The defense
also argued that Sheldon Oliver, not Mr. Cornell, murdered Mr. Crow due to

previous threats Mr. Oliver had made to Mr. Crow, the fact Mr. Oliver had the



opportunity to commit the murder after Mr. Cornell returned to Des Moines, and that
Mr. Oliver was able to provide details regarding Mr. Crow’s murder before the
discovery of those details during the autopsy.

In 2023, nearly 46 years after his conviction, Mr. Cornell presented post-
conviction new evidence in the form of testimony from Mr. Crow’s girlfriend, Judy
Strennen (“Ms. Strennen”). Ms. Strennen contended that she received a call from
Mr. Crow hours after he was allegedly shot by Mr. Cornell. Mr. Crow told her that
he had an argument with Mr. Cornell and had exited Mr. Cornell’s vehicle. He also
told her that he planned to contact Sheldon Bryce Oliver and Eric Lynn Cross for a
ride back to Des Moines. Not only did Ms. Strennen’s post-conviction testimony
corroborate this key element of the defense case, but it also provided independent
evidence that Mr. Crow was alive after leaving Mr. Cornell’s car, evidence which
throws doubt on to the State’s timeline.

Mr. Cornell sought relief under the freestanding actual-innocence claim
established in Schmidt v. State, which requires a petitioner show clear and
convincing evidence that, in light of all the evidence, no reasonable fact finder could
convict the applicant. 909 N.W.2d 778, 797 (Iowa 2018). Rather than taking a
totality of the circumstances analysis, as required by lowa law, and considering Ms.

Strennen’s testimony alongside other evidence, the post-conviction relief ruling
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hinged only on whether Ms. Strennen’s “proof of life” testimony was credible
enough to constitute Mr. Cornell’s actual innocence, and pointed to small
inconsistencies in Ms. Strennen’s memory when she testified almost fifty years
later.? Focusing solely on her testimony, and ignoring the other evidence, the court
erroneously determined that the testimony of Ms. Strennen, was not so compelling
that no reasonable fact finder could convict Mr. Cornell.

This Court should also follow the lead of other courts that have overturned
convictions and granted new trials based on “proof of life” testimony that establishes
actual innocence. This Court should consider all the evidence presented and Mr.
Cornell should be afforded the opportunity to demonstrate his actual innocence using
new witness testimony showing that Mr. Crow was alive after it was asserted that
Mr. Cornell murdered him.

ARGUMENT

I. Iowa Recognizes Actual Innocence Claims to Challenge Convictions in
Iowa State Courts

Schmidt v. State, decided by this Court in 2018, created a freestanding claim

of actual innocence to challenge a conviction in state court. 909 N.W.2d 778, 795

3 For example, Ms. Strennen testified that she received a call from Mr. Crow on the
day after Labor Day in 1976, stating that the date was September 2" or 3. In fact,
Labor Day in 1976 was September 6. Regardless, the State alleged at trial that Mr.
Crow was murdered on August 30, 1976.

11



(Iowa 2018). Mr. Cornell’s application for postconviction relief (PCR) presented an
actual innocence claim arguing there is new testimonial evidence that shows by clear
and convincing evidence that, despite the evidence of guilt supporting the
conviction, when considering all the evidence, including the new evidence, no
reasonable fact finder would convict Mr. Cornell. Id. at 797. The district court’s
ruling hinged only on whether the court considered the new evidence, Ms.
Strennen’s testimony to be sufficiently credible to constitute Mr. Cornell’s actual
innocence. The district court failed to take a totality of the evidence approach as
adopted by Schmidt.

Per Schmidt, for relief to be granted on a freestanding actual innocence claim,
“the applicant must show by clear and convincing evidence that, despite the evidence
of guilt supporting the conviction, no reasonable fact finder could convict the
applicant of the crimes for which the sentencing court found the applicant guilty in
light of all the evidence, including the newly discovered evidence.” Id. at 797. As
Schmidt acknowledged, actual innocence claims are not limited to just the discovery
of new DNA evidence, but rather apply to individuals who are exonerated by any
“reliable means.” Id. at 789. Other jurisdictions have similarly granted post-

conviction relief based on new testimonial evidence.* Consistent with Iowa law, this

4 See e.g., Ex Parte Grant, 622 S.W.3d 392, 393 (Tex. Crim. App. 2021); Bush v.
12



Court should look to cases where courts considered exculpatory evidence beyond
just newly discovered DNA evidence.’

Additionally, Schmidt requires that courts assess actual innocence claims “in
light of all the evidence, including newly discovered evidence” including evidence
adduced in a post-conviction proceeding. Schmidt adopts a liberal standard, aimed
at allowing new evidence of innocence to be considered by the factfinder, for
example, new evidence must be considered “without regard to whether it would
necessarily be admitted under ‘rules of admissibility that would govern at trial.””
Schmidt, 909 N.W.2d at 797 (emphasis added); House v. Bell, 547 U.S. 518, 538
(2006) (quoting Schlup v. Delo, 513 U.S. at 298, 327 (1995)). Therefore, Mr.
Cornell’s new evidence should be viewed holistically, not in isolation.

Schmidt 1s well settled Iowa law. The concept of a freestanding actual

innocence claim created by Schmidt has been affirmed by this court and cited by

Commonwealth, 813 S.E.2d 582, 587-88 (Va. Ct. App. 2018) (granting writs of
actual innocence after petitioner showed his innocence by clear and convincing
evidence); Seward v. State, 130 A.3d 478, 485 (Md. 2016) (rejecting interlocutory
appeal of writ of actual innocence granted by trial court).

> See, e.g., Ex Parte Grant, 622 S.W.3d at 396 (noting DNA evidence, indictment of
another individual, and newly eyewitness testimony contributed to actual innocence
evidence) (Richardson, J. concurring); Bush, 813 S.E.2d at 802—03 (considering a
confession, new witness testimony, and handwriting evidence); People v. Griffin,
240 N.E.3d 479, 497 (1ll. 2024) (finding petitioner had set forth a colorable claim
for actual innocence based on two new witness affidavits).
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other lowa’s courts several times since 2018.° In at least one case, the district court
properly applied the Schmidt clear and convincing standard and a totality of the

evidence analysis and granted post-conviction relief.’

6 See Dewberry v. State, 941 N.W.2d 1, 6 (Iowa 2019) (denial of PCR application
for guilty plea to robbery in the first-degree); Leonard v. State, No. 19-1859, 2021
WL 1400704, at *7 (Ilowa App. Apr. 14, 2021) (denial of pro se PCR application for
guilty pleas to two counts of second-degree robbery); Brewbaker v. State, No. 18-
1641, 2020 WL 5944205, at *2 (Iowa App. Oct. 7, 2020) (denial of PCR application
for jury conviction of misdemeanor third-degree harassment); Cockhren v. State, No.
22-1840, 2023 WL 6620355, at *1 (Iowa App. Oct. 11, 2023) (denial of PCR
application for Alford plea to second-degree burglary and guilty plea to two counts
of domestic abuse assault and third-degree criminal mischief); Russell v. State, No.
21-0974, 2022 WL 17481880, at *3 (Iowa App. Dec. 7, 2022) (denial of PCR
application for jury conviction of second-degree murder); McKinley v. State, No. 21-
0712, 2022 WL 610564, at *1 (Iowa App. Mar. 2, 2022) (denial of PCR application
for guilty plea to second-degree murder and second-degree sexual abuse); Williams
v. State, No. 19-1817, 2020 WL 7385279, at *2 (Iowa App. Dec. 16, 2020) (denial
of fourth PCR application for part guilty plea part jury conviction for robbery in the
first-degree, assault while participating in a felony, and firearm possession); Baker
v. State, No. 18-1209, 2020 WL 1049821, at *3 (Iowa App. Mar. 4, 2020) (denial of
fourth PCR application for jury conviction of first-degree burglary, attempted
burglary, stalking, possession of marijuana, assault, theft, and domestic abuse);
Bennett v. State, No. 18-1586, 2019 WL 4297856, at *1 (Ilowa App. Sept. 19, 2019)
(denial of PCR application for assault); Miller v. State, No. 17-1789, 2019 WL
2145691, at *1 (Iowa App. May 15, 2019) (denial of PCR application for jury
conviction of first-degree murder); Hering v. State, No. 21-0688, 2022 WL 1487111,
at *1 (Iowa App. May 11, 2022) (denial of third PCR application for jury conviction
of first-degree murder and attempted murder); Ockenfels v. State, No. 20-0074, 2021
WL 609063, at *1-2 (Iowa App. Feb. 17, 2021) (denial of PCR application for
Alford plea to forgery and guilty plea to third-degree burglary); Campbell v. State,
No. 18-1052, 2020 WL 105086, at *1 (Iowa App. Jan. 9, 2020) (denial of pro se
PCR application for jury conviction of first-degree burglary, second-degree criminal
mischief, and assault); Williams v. State, No. 17-1195, 2018 WL 3471601, at *1
(Iowa App. July 18, 2018) (denial of PCR application for jury conviction of first-
14



A year after Schmidt was decided, this Court upheld the analysis and further
acknowledged that the “liberty interest of a factually innocent person to be free from
conviction and criminal sanction” is a critically important freedom that courts alone
hold the power to protect. Dewberry v. State, 941 N.W.2d 1, 5 (Iowa 2019). Actual
innocence claims are some of the most important this Court hears. The continued
incarceration of a defendant who is “factually and actually innocent” of the crime of
which they were convicted violates the Due Process Clause of the lowa and United
States Constitutions, depriving an innocent person of their freedom. Scimidt, 909
N.W.2d at 797; see Dewberry, 941 N.W.2d at 5. The district court’s focus solely on
the credibility of Ms. Strennen’s testimony almost fifty years later ignores the
reasoning behind Schmidt, to give the actually innocent a fair opportunity to present

new evidence after their conviction.?

degree murder); Shaffer v. State, No. 19-0950, 2021 WL 592914, at *1, *7 (lowa
App. Jan. 21, 2021) (denial of PCR application for Alford plea to second-degree
arson, second-degree burglary, and two counts of possession of a controlled
substance).

7 See Fugenschuh v. State, “Order Granting Post-Conviction Relief,” Case No.
PCCE086050 (Iowa Dist. Ct. Polk Cnty. Sept. 3, 2021) (district court properly
considered exculpatory evidence capturing the incident that demonstrated by clear
and convincing evidence that Fugenschuh had not committed the violation he was
convicted of).

8 See Schmidt v. State, 909 N.W.2d 778, 789-90 (Iowa 2018) (noting it is
consistent with the policy of the lowa legislature to treat people exonerated by
15



The failure to fully apply Schmidt’s clear and convincing standard which
analyzes all the evidence may result in the continued, unjust incarceration of an
innocent individual. “‘It is far worse to convict an innocent person than to acquit a
guilty one’ such that ‘the scale tips in favor of the [defendant’s] interest.”” Schmidt,
909 N.W.2d at 797 (quoting Miller v. Comm’r of Corr., 242 Conn. 745, 700 A.2d
1108, 1130-31 (1997)). The protections guaranteed by both the federal and lowa
Constitutions must be rigorously safeguarded, maintained, and reevaluated by lowa
courts. See Herrera v. Collins, 506 U.S. 390, 420 (1993) (O’Connor, J., concurring).
The power and resources of a single criminal defendant as a postconviction relief
applicant pale in comparison to those of the State. These imbalances inherent in the
very nature of a criminal investigation itself, controlled at all times by law
enforcement, create a wide informational disparity. The substantial risk and
irreparable harm of wrongful conviction that criminal defendants face because of
improper evidence is a key reason behind the existence of actual innocence claims.
Continuing to imprison an actually innocent defendant cannot be squared with

fundamental notions of justice.

DNA evidence the same as people exonerated by other reliable means); Id. at 794-

795 (policy reasoning to safeguarding against violations of due process).
16



Providing a pathway for innocent defendants to make a claim for their actual
innocence serves no purpose if it is not equitably and justly evaluated across lowa
courts for all who come before the bench. The importance of this formal gateway to
relief is shuttered when entrance remains inaccessible.

II. Numerous Courts Have Grappled with the Same New Evidence

Offered by Mr. Cornell and Have Been Granted Post-Conviction
Relief.

The essential facts of Mr. Cornell’s case are not unique or new. Many
individuals have been convicted and incarcerated due to false or inaccurate theories
of the victim’s time of death. However, many of these individuals have been able to
regain their freedom after receiving another opportunity to use new evidence to
accurately establish the victim’s time of death and entitle a petitioner to a new trial
based on actual innocence. Evidence that undercuts a previous time of death analysis
or establishes a new time of death is exculpatory. ° Further, jurisdictions that have

considered new expert or scientific evidence regarding time of death have

In re Long, 476 P.3d 662, 676 (2020) (California Supreme Court unanimously
overturned defendant’s murder conviction after they agreed that the expert testimony
establishing a new time of death would have “led one or more jurors to harbor
reasonable doubt about Long’s guilt”); Kirstin Blaise Lobato, Innocence Project,
https://innocenceproject.org/cases/kirstin-blaise-lobato/ (last visited Jan. 22, 2025)
(conviction reversed after court found testimonies to be credible and would have
likely changed the outcome when entomologists independently concluded the
victim’s time of death to be around or after sunset due to lack of blowfly eggs which
would have made it impossible for the defendant to have committed the murder).

17



demonstrated the importance of viewing new evidence holistically and as required
by Schmidt.'® In fact, lay witness testimony is especially crucial even for an expert’s
time of death analysis, because “the only reliable time of death that a pathologist can
give you is sometime between the time last seen alive and the time the body was
found.” State v. Beeman, 967 N.W.2d 571 (Iowa Ct. App. 2021).

Consider the case of Eric Misch, who was convicted in January 1994 for the
murder of Vernon Huggins in Ohio. Misch was convicted based on a confession he
made after receiving threats from the police and testimony that Misch and others
were heard bragging about beating up a black man between midnight and 2:00 a.m.
State v. Misch, 101 Ohio App. 3d 640, 644, 656 N.E.2d 381, 384 (1995); see also
Eric Misch, The National Registry of Exonerations,
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=6914
(last updated Dec. 8, 2024). On May 31, 2024, Misch’s conviction was vacated,
and he was granted a new trial. /d. The judge referred to the discovery of
undisclosed records, one of which was a police report dictating an interview with
Huggins’ uncle who spoke to Huggins between 2:30 a.m. and 3:00 a.m., hours after

the prosecution contended that Huggins was murdered. /d. The judge ruled that,

10 See In re Long at 676 (concluding that given the totality of the trial evidence, the
new expert testimony would have led to a more favorable result for Long).

18



“[t]aken together, the previously-suppressed evidence indicates a general failure by
Detective Burks to definitively eliminate other suspects with logical motives to
harm Huggins.” Id. On November 25, 2024, the prosecution dismissed the case. /d.

Also, consider the case of Keith Robinson, a man who was convicted in 1995
in Michigan. Nearly fifteen years later, medical determination of the victim’s time
of death and new testimony from a downstairs neighbor who was watching a
particular TV show when he heard gunshots led to a new time of death which placed
the victim with her husband. Keith Robinson, University of Michigan Law,
https://michigan.law.umich.edu/keith-robinson (last visited Jan. 22, 2025). The
victim’s husband had a history of domestic violence and the witness who had
previously claimed to have seen Robinson enter the house recanted. /d. Although
this has not yet resulted in an exoneration, Governor Whitmer granted Robinson a
commutation in December 2022. /d.

These cases are instructive as in each of them, the new evidence of “proof of
life”” was considered not in isolation, but in the context of the case as a whole, as
required by Schmidt. Time of death is a critical factor in the police investigation and
the prosecution. But it cannot be considered in isolation. See In re Long, 476 P.3d
662, 676 (2020). The evidence undercutting time of death only has meaning when

considered in the context of the whole case. When that is properly done, convictions
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are overturned and new trials are routinely granted in cases where the accused is able
to show new evidence that undercuts the State’s time of death. Mr. Cornell deserves
the chance to prove his actual innocence based on new testimony and evidence
showing “proof of life” after it was alleged that Mr. Cornell shot and killed Mr. Crow.

CONCLUSION

This Court should reverse the decision of the district court and find that the
interests of justice demand that Cornell be afforded the opportunity to prove his

actual innocence during an evidentiary hearing or new trial.
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