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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
 
I. The Sheriff’s Deputy who interviewed Ryan Melcher at the 

ER necessarily invoked Iowa’s implied consent procedures, 
not consent under the general warrant exception, and the 
State did not prove that Melcher’s consent was voluntary. 
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ROUTING STATEMENT 
 

This case should be transferred to the Court of Appeals 

because the issues raised require applying existing legal principles.  

Iowa R. App. P. 6.903(2)(a)(4) and 6.1101(3)(a) (2024).  

NATURE OF THE CASE 

 Ryan Melcher appeals from his conviction, judgment, and 

sentence for Operating While Intoxicated – First Offense, in violation 

of Iowa Code § 321J.2 (2023). After an unsuccessful motion to 

suppress, Melcher submitted to a bench trial on the minutes in the 

Allamakee County District Court. D0023 M. Suppress (01/15/24); 

D0035 Ord. re MTS (02/29/24); D0054 Jury Trial Waiver 

(05/15/24); D0084, Trial Tr. 6:15-8:21 (05/15/2024). The court 

judged him guilty. D0055 Verdict (07/08/24). The court imposed 60 

day’ incarceration with 58 days suspended and two days imposed. 

D0062 Sent. Ord. (08/05/24). The court allowed Melcher to 

complete a two-day OWI program to satisfy the two days’ 

incarceration and placed him on probation for one year. Id. As a first 
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OWI conviction, Melcher lost his driving privileges for 180 days and 

received a fine of $1,250 plus a 15% surcharge. Id.  

STATEMENT OF THE FACTS 

 At about 3:30 A.M. on February 19, 2023, Ryan Melcher was 

driving on Lansing Harpers Road in Harpers Ferry, Iowa. Att. 6 to 

D0007, Report of Motor Vehicle Accident at 2 (05/23/2023). He 

swerved to avoid a deer, skidded along the road, went into a ditch 

end-over-end, and hit a tree. Id. at 3; D0085, Tr. Hrg. M. Suppress 

at 5:22-25 (02/26/2024). The accident-investigation deputy found 

“significant damage to the front, rear and passenger side of the 

vehicle [and] minimal damage to the roof and driver’s side.” D0007, 

Att. 6 at 3. Melcher’s mother, Lisa Melcher, transported him to the 

hospital. Att. 1 to D0007, Narrative Report at 1 (05/22/2023). Lisa 

Melcher took a photo of her son in the car, showing both fresh and 

dried blood smeared across his face from a wound on his forehead. 

D0028, Defendant’s Ex. A, Photograph of Melcher’s Head Wound 

(02/26/2024). The attending emergency room physician called 

police to report the single-vehicle accident. D0007, Att. 6 at 3.  
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 When Allamakee Sheriff’s Deputy Ted Jacobsen arrived to find 

Melcher admitted to an ER room, this is what he saw: 

 

Screenshot of D0032, State’s Ex. 2, Flash Drive Video of Bodycam 

Video at 02:23 (02/26/2024). Upon seeing Melcher, Deputy 

Jacobsen realized that “he did not appear that he was going to be 

getting out of the hospital any time soon.” D0030, Tr. Jacobsen 
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Depo. at 12:2-4 (11/16/2023).1 Seen through Deputy Jacobsen’s 

body camera footage, Melcher’s face was covered in dried blood, at 

times he had a blood-stained wet rag covering his forehead wound, 

and he was hooked up to vitals monitoring equipment and an IV. 

D0032 at 00:00-00:41. The first thing Deputy Jacobsen noticed 

about Melcher’s condition “was that he had trauma to his head.” 

D0030 at 17:7-8.  

 Present in the admitted room was Lisa Melcher, two nurses, 

and a doctor. D0032 at 00:41. Almost immediately after Deputy 

Jacobsen began to interview Melcher in his hospital bed, he had to 

move away to allow the medical staff to attend to Melcher. Id. at 

00:19-00:41. At this point, one of the medical staff members injected 

Melcher’s IV with “a few meds” from two syringes. Id. at 00:41-01:52. 

At no point did Deputy Jacobsen ask any medical staff what 

                                           
1 Counsel recognizes the Court of Appeals has repeatedly asked 
parties to appeals to not file 4-panel deposition transcripts pursuant 
to Iowa R. App. P. 6.803(2)(e) (2024). In re Marriage of Kraus, No. 23-
2069, 2025 WL 52489, at *1, n.1 (Iowa Ct. App. Jan. 9, 2025). 
However, this is the only transcript of Deputy Jacobsen’s deposition 
available in the record.  
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medicines Melcher had received, nor did he ask them if he had the 

capacity to consent to any warrantless specimen requests. Id.; 

D0030 at 15:16-18, 16:2-10. None of the medical professionals 

affirmatively stopped Deputy Jacobsen from proceeding due to a 

concern about Melcher’s legal capacity to “consent.” D0085 at 10:17-

20. Additionally, though the Deputy believed Melcher had the ability 

to consent, the Deputy could not testify to his training and 

experience “with people on opiates” because he did not know 

Melcher was on morphine at the time. Id. at 12:25-13:1-10. He was 

able to later testify that Melcher “showed symptoms, you know, the 

slurred speech. You know, to me that was -- you know, the odor of 

the alcohol. The grogginess could have been from the morphine but, 

in my opinion, it very much easily could have been from the alcohol 

as well. And it -- you know, like I said, it was 4:30 in the morning . 

. . it’s probably tired as well.” Id. at 15:7-19. 

 The toxicology report from a warrantless blood sample Deputy 

Jacobsen received showed this medicine was likely intravenous 
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morphine, which takes effect quickly.2 D0029, Defense Ex. B, DCI 

Drug Laboratory Report at 1. An OWI traffic offense lab report 

showed that Melcher’s blood contained 0.090 g/100mL of alcohol. 

Att. 3 to D0007, DCI Alcohol Laboratory Report at 1. Thus, he was 

under the effects of alcohol, a depressant,3 as well as small amounts 

of delta9 marijuana metabolites, and at least 25 ng/mL of 

intravenous morphine. Id. Melcher himself testified that he only 

remembered Deputy Jacobsen “coming in, telling me who he was, 

and that was the last thing I remember.” D0085 at 18:18-20.  

                                           
2 “Intravenous (IV) morphine sulfate has a rapid onset of action near 
1–2 minutes and it reaches a peak of action in 5–15 minutes; it has 
a half-life of 1.5–2 hours with a duration of action near 3–4 hours.” 
Hojat Sheikh Motahar Vahedi et al., Comparison between 
Intravenous Morphine Versus Fentanyl in Acute Pain Relief in Drug 
Abusers with Acute Limb Traumatic Injury, 10(1) World. J. Emerg. 
Med. 27, 27 (2019) 
https://pmc.ncbi.nlm.nih.gov/articles/PMC6264977/. 
3 “Profound sedation, respiratory depression, coma, and death may 
result from the concomitant use of Morphine Sulfate Injection with 
benzodiazepines and/or other CNS depressants, including alcohol 
(e.g., non-benzodiazepine sedatives/hypnotics, anxiolytics, 
tranquilizers, muscle relaxants, general anesthetics, antipsychotics, 
other opioids).” Morphine Injection: Package Insert / Prescribing Info, 
Drugs.com (last updated Nov. 26, 2024), 
https://www.drugs.com/pro/morphine-injection.html (emphasis 
added).  
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 Deputy Jacobsen started to interview Melcher while the nurse 

administered medications to his IV, asking where Melcher was 

coming from and if he had been drinking. D0032 at 01:07-01:21. 

Melcher reported that he had “three, maybe four” drinks. Id. at 

01:21-01:25. In attempting to answer the Deputy’s questions, 

Melcher’s voice was soft and mumbled, but “coherent,” and his eyes 

were closed or swollen shut. Id.; D0085 at 6:1-3. Deputy Jacobsen 

later reported that he smelled the odor of alcohol from Melcher’s 

direction. Id. at 6:11-13. Deputy Jacobsen did not mention any 

likelihood of antiseptics being used to clean Melcher’s head wound, 

nor did he ask any of the medical staff if that was the case. Id.; 

D0030; D0032. 

 As soon as Melcher reported that he had a few drinks that 

night, Deputy Jacobsen “proceeded with [his] OWI procedure.” 

D0085 at 6:12-16. He explained that the Allamakee Sheriff’s Office 

does not have a specific protocol that they follow in requesting blood, 

urine, or breath samples, but he decided to ask for a blood sample 

from Melcher because he was “going to be under the care of . . . 
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medical supervision for a period of time.” D0030 at 11:18-23, 12:5-

8. His process for asking for a “voluntary sample” was a new one 

made up by “Jill and Tony,”4 in which he reads a voluntary sample 

form, asks the person under investigation for consent, and thus 

“bypasses all that implied consent.” Id. at 12:10-16, 24:20-24. He 

explained that he had OWI training on this new “voluntary consent” 

procedure through the County Attorney. Id. at 23:8-20. At the 

suppression hearing, Assistant County Attorney Jill Kistler asked 

about implied consent but then corrected herself to clarify that 

“consent to provide a sample” is a different procedure. D0085 at 6:4-

5, 6:20-23. However, the Deputy had already admitted in his 

deposition that “in this particular case, it’s essentially the same 

thing” as the implied consent “civil side of things.” D0030 at 24:4-

13, 20-24. He further stated that he could have gotten a warrant but 

                                           
4 While not clarified on the record, Deputy Jacobsen is presumably 
referring to Allamakee County Attorney Anthony Gericke and 
Assistant Allamakee County Attorney Jill Kistler, who is also the 
prosecuting attorney in this case.  
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his first step in the OWI procedure “is to just ask for the voluntary 

sample.” Id. at 25:4-8. 

 In following his OWI procedures, Deputy Jacobsen asked 

Melcher for a preliminary breath test (PBT) “so [he] can get an idea 

of how much [Melcher] had to drink.” D0032 at 01:29-01:36. 

Melcher took a few seconds to respond that the ER staff already had 

him hooked up to an IV, which Deputy Jacobsen asked Melcher to 

repeat since he could not understand what Melcher was saying. Id. 

at 01:36-01:49. When Deputy Jacobsen asked again for a breath 

sample, Melcher tried to shrug his hands and then appeared to lose 

consciousness or awareness for about half a minute and failed to 

respond to the Deputy at least twice. Id. at 01:49-02:18. 

 Deputy Jacobsen then moved right up next to the ER bedside 

and loudly told Melcher, “you don’t have to if you don’t want to,” 

without any further explanation, to which Melcher blearily 

mumbled, “wh-what’s that?” Id. at 02:17-02:21. Melcher appeared 

to turn his head towards the Deputy but his eyes were covered in 

blood and not visible. Id. at 02:21-02:26. The nurse arrived to give 
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Melcher a cup of water, but Deputy Jacobsen told her to wait for him 

to “blow” and she acquiesced to his command. Id. at 02:26-02:40. 

Now under the effects of alcohol and intravenous morphine, 

Melcher’s words sounded slurred and he appeared to be on the verge 

of unconsciousness. Id. at 02:46-02:53. His ultimate response to the 

Deputy is “I don’t even know if I got it in me to blow, to be honest 

with you.” Id. at 02:38-02:44. The Deputy asked if he was willing to 

give it a try, to which Melcher mumbled something unintelligible 

with his eyes closed. Id. at 02:45-02:54. Deputy Jacobsen believed 

Melcher may not have been able to do a PBT due to his injuries. 

D0030 at 19:2-7. He also agreed that Melcher seemed a little bit 

asleep or tired or out of it but such behavior is “sometimes . . . the 

side effects of someone who’s been drinking as well.” Id. at 20:16-

21. 

 Failing to get a half-conscious Melcher to blow a PBT, Deputy 

Jacobsen then pulled out a form labeled “Consent to Provide 

Sample.” D0032 at 02:55-03:04. Deputy Jacobsen read the form to 

Melcher, who initially responded with one-word assents or miniscule 
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head-nods, but then appeared to lose consciousness for about 30 

seconds. Id. at 03:05-04:56. At that point, the Deputy woke him up 

by asking the same question again and showing him the paper. Id. 

at 04:56-05:00. Deputy Jacobsen testified that Melcher was not 

answering him succinctly. D0030 at 22:6-8. 

 After the Deputy finished reading the form, several seconds 

passed before Melcher asked what happens if he does not sign the 

form. D0032 at 05:18-05:26. Deputy Jacobsen responded that he 

can go get a search warrant and get Melcher’s blood anyway. Id. at 

05:26-05:43. At no point does Deputy Jacobsen warn Melcher that 

refusing to take a blood, urine, or breath test could result in him 

losing driving privileges, nor does the Consent to Provide Sample 

form. Id.; D0027, State’s Ex. 001, Signed Consent to Provide Sample 

Form. The form states: 

Consent to Provide Sample 
 
I understand that I am being asked by a peace officer to 
provide a sample of my breath, blood or urine for the 
purpose of investigation of the public offense of Operating 
While Intoxicated.  
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I understand that I have the constitutional right to 
REFUSE the peace officer’s request. 
 
I understand that if I refuse the peace officer’s request, he 
or she may apply for a search warrant. I understand that 
if application is granted by a judge or magistrate, I will be 
court ordered to provide a sample of my breath, blood, or 
urine. 
 
Knowing of my lawful right to refuse to consent to provide 
such a sample, I am voluntarily and willingly providing 
my sample to the peace officer.  
 
This written permission to search without a search 
warrant is given by me to the peace officer(s) voluntarily 
and without any threats or promises of any kind at 4:23, 
AM on this 19 day of February 2023.  

 
D0027. Following these paragraphs are the signature and printed 

name blocks. Id.  

 Upon learning that the Deputy will get a warrant to obtain the 

blood sample if he refuses to consent, Melcher asked to try to take a 

PBT. D0032 at 05:28-05:51. In response, Deputy Jacobsen stated 

he needs an “official sample,” so he needs Melcher’s blood, to which 

Melcher repeated the question he just asked: what happens if I 

don’t? Id. at 05:55-06:00. Deputy Jacobsen repeated that, if Melcher 

does not agree, he will just go get a warrant and get his blood 
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anyway. Id. at 06:00-06:10. At this, Melcher assented to give a 

sample because otherwise he would have to "sit here and just suffer 

longer,” along with more unintelligible mumblings. Id. at 06:08-

06:23.  

 Deputy Jacobsen then walked to the side of Melcher’s ER bed 

without the IV drip and started to fill out the form for him. Id. at 

06:18-06:25. Melcher stated that he “can’t see anything,” and Lisa 

Melcher commented that he normally wears glasses. Id. at 06:25-

06:35. Due to all the blood, Deputy Jacobsen asked the attending 

nurse for a disposable pen for Melcher to sign with. Id. at 06:45-

06:55. Melcher did not take any time to review the form before 

holding the clipboard as close to his face as possible without hitting 

the pen and signing where the Deputy indicated. Id. at 06:54-07:19. 

Deputy Jacobsen threw away the pen as a “biohazard” and used 

hand sanitizer. Id. at 07:20-07:28. He then told the attending nurse 

to get someone to draw Melcher’s blood because “he gave consent for 

us to draw blood.” Id. at 07:45-08:16. She mentioned that his blood 
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had already been drawn earlier. Id. at 08:05-08:07. She also asked 

for permission to give Melcher some water. Id. at 09:15-09:16. 

 Melcher does not remember signing the voluntary consent 

form. D0085 at 18:24-25, 19:1-2. He does not even remember 

Deputy Jacobsen asking for his consent. Id. 19:25, 20:1-2. He 

recognized his signature but explained that it is very sloppy. Id. at 

19:3-7, see D0027. Additionally, Deputy Jacobsen testified that he 

had to fill in the printed version of Melcher’s name. D0085 at 7:12-

14; see D0032 at 06:20-06:25.  

ARGUMENT 

I. The Sheriff’s Deputy who interviewed Ryan Melcher at the 
ER necessarily invoked Iowa’s implied consent procedures, not 
consent under the general warrant exception, and the State did 
not prove that Melcher’s consent was voluntary. 
 
Error Preservation 
 
 Melcher moved to suppress “the search of Defendant’s blood 

and the evidence gathered as a result of said search in all forms.” 

D0023, Mot. to Suppress at 3. The State did not file a written 

resistance but, after a hearing, the district court “overruled” the 

motion. D0035, Order re MTS at 3. Error was preserved. State v. 
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Naujoks, 637 N.W.2d 101, 106 (Iowa 2001) (“An adverse ruling on a 

motion to suppress will preserve error for our review.”); State v. 

Wright, 441 N.W.2d 364, 366 (Iowa 1989) (finding an adverse ruling 

on a pretrial suppression motion preserved error for appellate review 

when there was a stipulated trial on minutes of testimony). 

Standard of Review 
 
 Melcher’s constitutional grounds for suppression are reviewed 

de novo. State v. McGee, 959 N.W.2d 432, 436 (Iowa 2021). As such, 

“when evaluating whether a submission to chemical testing was 

voluntary, [appellate courts] review the totality of the 

circumstances.” State v. Baraki, 981 N.W.2d 693, 697 (Iowa 2022); 

see State v. Christensen, 929 N.W.2d 646, 676-77 (Iowa 2019) (“If 

claims alleging violation of a constitutional right merit de novo 

review, the same reasons suggest de novo review may be appropriate 

for claims involving rules implementing constitutional rights.”). 

Because appellate courts review the circumstances de novo, the 

reviewing court “make[s] an independent evaluation based on the 

entire record.” Baraki, 981 N.W.2d at 697 (citation omitted). The 



 

 
23 

court “give[s] considerable weight to the district court's assessment 

of voluntariness but [is] not bound by its factual findings.” Id. 

(citation omitted).  

Merits 
 
 “The statutory implied consent procedure must be followed 

when the implied consent procedures are invoked.” State v. Flynn, 

13 N.W.3d 843, 851 (Iowa 2024). The undisputed fact is that Deputy 

Jacobsen was attempting to “bypass” Melcher’s statutory right to 

revoke implied consent by getting “voluntary consent” to a bodily 

specimen. However, the State cannot get out from under the 

statutory framework of implied consent through an amorphous 

“voluntary consent” form that asks for the same bodily specimens as 

part of an OWI investigation as those set out in Iowa Code section 

321J.10A. Both implied consent under section 321J.10A and the 

general consent exception to the 4th Amendment warrant 

requirement, requires a driver’s consent be voluntary. 

 In this case, the State did not prove that Melcher’s consent was 

voluntary for three compounding reasons: (1) Deputy Jacobsen did 
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not adequately inform him of his statutory right to withdraw his 

implied consent; (2) Deputy Jacobsen threatened to get a warrant if 

Melcher did not consent when he did not have the legal right to do 

so; and (3) Melcher did not have the mental capacity to consent. 

Finally, if the Court finds that Melcher did not have capacity to 

understand the implied consent process due to his mental state, the 

State cannot save its case by invoking Melcher’s statutory implied 

consent because Deputy Jacobsen did not follow the procedure set 

out in Iowa Code section 321J.7 for dead, unconscious, or otherwise 

incapacitated persons. 

A. Implied consent is a legal fiction under the general consent 
exception to the warrant requirement and requires 
voluntary consent specific to the implied consent 
framework. 
 
Iowa has an implied consent statute that states, 

[a] person who operates a motor vehicle in this state under 
circumstances which give reasonable grounds to believe 
that the person has been operating a motor vehicle in 
violation of section 321J.2 or 321J.2A [Operating while 
under the influence of alcohol or a drug or while having 
an alcohol concentration of .08 or more (OWI)] is deemed 
to have given consent to the withdrawal of specimens of 
the person's blood, breath, or urine and to a chemical test 
or tests of the specimens for the purpose of determining 
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the alcohol concentration or presence of a controlled 
substance or other drugs, subject to this section. 

 
Iowa Code § 321J.6(1) (2023). This statute has specific restrictions 

and requirements. 

First, “[t]he withdrawal of the body substances and the test or 

tests shall be administered at the written request of a peace officer 

having reasonable grounds to believe that the person was operating 

a motor vehicle in violation of section 321J.2 or 321J.2A.” Id. In 

addition, any of the following conditions, as applicable in the case, 

must exist: 

b. The person has been involved in a motor vehicle 
accident or collision resulting in personal injury or death. 
 
c. The person has refused to take a preliminary breath 
screening test provided by this chapter. 

 
Iowa Code § 321J.6(1)(b)&(c). Once a statutory condition is met, 

The peace officer shall determine which of the three 
substances, breath, blood, or urine, shall be tested. 
Refusal to submit to a chemical test of urine or breath is 
deemed a refusal to submit, and section 321J.9 applies. 
A refusal to submit to a chemical test of blood is not 
deemed a refusal to submit, but in that case, the peace 
officer shall then determine which one of the other two 
substances shall be tested and shall offer the test. 
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Iowa Code § 321J.6(2). Section 321J.9 (2023) requires a revocation 

of a driver’s license when “a person refuses to submit to the chemical 

testing.” Importantly, when a refusal occurs, “a test shall not be 

given.” 

When a statutory condition is present and an officer requests 

a chemical test, the officer “shall” advise the person of the following: 

a. If the person refuses to submit to the test, the person's 
driver's license or nonresident operating privilege will be 
revoked by the department as required by and for the 
applicable period specified under section 321J.9. 
 
b. If the person submits to the test and the results 
indicate the presence of a controlled substance or other 
drug, or an alcohol concentration equal to or in excess of 
the level prohibited by section 321J.2 or 321J.2A, the 
person's driver's license or nonresident operating privilege 
will be revoked by the department as required by and for 
the applicable period specified under section 321J.12. 
. . . 
2. This section does not apply in any case involving a 
person described in section 321J.7. 

 
Iowa Code § 321J.8(1)(a)&(b), (2) (2023). Section 321J.7 provides an 

exception for drivers who do not have the capacity to understand the 

implied consent advisories. It states: 

A person who is dead, unconscious, or otherwise in a 
condition rendering the person incapable of consent or 
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refusal is deemed not to have withdrawn the consent 
provided by section 321J.6, and the test may be given if a 
licensed physician, physician assistant, or advanced 
registered nurse practitioner certifies in advance of the 
test that the person is unconscious or otherwise in a 
condition rendering that person incapable of consent or 
refusal. If the certification is oral, a written certification 
shall be completed by the physician, physician assistant, 
or advanced registered nurse practitioner within a 
reasonable time of the test. 

 
Iowa Code § 321J.7 (2023). 

To summarize and explain the purpose of the statute: 

the entire implied consent law is built on the legal premise 
that the consent deemed given by drivers under the law 
imposes a requirement for drivers to submit to chemical 
testing under the penalty of license revocation when 
testing is properly requested by a peace officer. The 
concept of required testing at the request of the officer is 
imbedded into the statute as a requirement for drivers. 
 

State v. McIver, 858 N.W.2d 699, 707 (Iowa 2023) (emphasis in 

original). 

Despite the bread crumbs of decided caselaw establishing the 

principle that officers may use other investigative tools before 

walking drivers through the implied-consent decision tree, but not 

after, the Iowa Supreme Court cleared up any remaining confusion 

in State v. Laub, 2 N.W.3d 821, 830, 832 (Iowa 2024) (holding that 
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an officer may apply for a search warrant for a bodily specimen 

before invoking implied consent because none of the conditions 

precedent had occurred yet). The Laub Court relied on a majority of 

the below-cited cases to explain in detail that the statutory implied 

consent procedure must be followed “when the implied consent 

procedures are invoked” but officers may use other means before 

that threshold. Id. at 826-832 (citation omitted). The Court had to 

explain this distinction between what an officer can do to obtain 

evidence before and after implied consent applies because statutory 

conditions must occur before an officer can request a specimen 

through implied consent. Id. at 829. 

However, questions apparently remained about the legality of 

the exact scenario Melcher found himself in when Deputy Jacobsen 

arrived at his ER bedside and requested a “voluntary sample,” which 

the Court recently addressed head-on in Flynn, 13 N.W.3d at 845. 

The question presented in that case was “whether a peace officer can 

bypass [the implied consent] statutory provisions and request a 

motorist provide a bodily specimen for a chemical breath test 
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without a written request and without advising the motorist of the 

consequences associated with refusing or submitting to the request 

for a chemical test.” Id. at 845 (emphasis added). The Court 

answered in the negative: “We conclude the statute is unambiguous 

and requires a peace officer who requests a motorist to provide a 

bodily specimen for chemical testing to do so in accord with the 

statutory procedures when certain conditions exist.” Id. at 847. 

These conditions are the statutory pre-requisites before the implied 

consent framework takes hold, stated in Iowa Code sections 

321J.6(1). Id. As soon as any of these conditions are satisfied, “[t]he 

officer’s statutory duty to make a written request and provide 

advisories prior to making a withdrawal of bodily substances 

applies.” Id. at 847-48. 

The Court explained that when “a peace officer request[s] from 

a motorist a bodily specimen where the statutory conditions existed. 

. . . [A] peace officer’s request that a motorist submit to a chemical 

breath test is, in fact, an invocation of chapter 321J that requires a 

written request and the provision of advisories.” Id. at 848-49. And 
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there is no wiggle room available to the State: this is a “bright-line 

rule that has the advantage of providing clear guidance to law 

enforcement personnel.” Id. at 849 (citation omitted).  

An officer’s reliance on “actual consent” instead of consent 

pursuant to the implied consent framework is “a false distinction.” 

Id. at 849-50. This is because the legislature gave drivers the 

“statutory right to withdraw that consent or provide actual, informed 

consent to chemical testing.” Id. at 850. Flynn cited both Overbay 

and Garcia for the standard that consent under the implied consent 

framework must be “freely made, uncoerced, reasoned, and 

informed.” Id. (quoting State v. Overbay, 810 N.W.2d 871, 876 (Iowa 

2012) and State v. Garcia, 756 N.W.2d 216, 220 (Iowa 2008)). 

Instead, “an official request for consent without the warnings . . . 

deprive[s] the driver of the opportunity to make an informed decision 

as to whether to revoke his or her consent.” Id. at 851 (quoting State 

v. Avery, 103 Wash. App. 527, 13 P.3d 226, 230-31 (Wash. 2020)). 

Additionally, Flynn explained that the actual consent exception to 

the federal and state constitutions is immaterial because the Iowa 
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legislature “dr[e]w a tighter circle,” which is “exactly what the implied 

consent statute does.” Id. Thus, the actual consent exception 

standards do not apply because the implied consent statutory 

scheme implements the consent exception when chapter 321J 

conditions exist. Id. 

While Flynn was not decided until after Melcher’s bench trial, 

the principles it is based on apply. A driver’s decision to give a bodily 

specimen when the implied consent framework applies must be 

voluntarily made. Not only must consent be voluntary, but an officer 

must follow the statutory implied consent framework when one of 

the statutory conditions is met and the officer wants a voluntary 

specimen of blood, urine, or breath for the purpose of an OWI 

investigation. These rules, as carefully crafted by the Iowa 

legislature, are meant to implement a workable and reasonable 

consent exception to the constitutional warrant requirement when 

officers are investigating the time-sensitive nature of an OWI and the 

driver may be intoxicated, being medically treated, unconscious, or 

otherwise, and thus are deemed to have impliedly consented to 
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seizure of a bodily specimen.  

B. Deputy Jacobsen necessarily invoked implied consent 
procedure when he asked for a voluntary specimen of blood, 
urine, or breath for the purpose of an OWI investigation. 
 
The Iowa Supreme Court explicitly stated that “[s]ubstantial 

compliance with section 321J.6 is sufficient to invoke the implied-

consent procedure provided the underlying requirements of the 

section were not compromised.” State v. Albrecht, 657 N.W.2d 474, 

477 (Iowa 2003) (emphasis added). Such requirements relate to 

protecting the health of the suspect, guaranteeing the test used is 

accurate, “and protecting citizens from indiscriminate testing or 

harassment.” Id. Additionally, Flynn and its underlying precedent all 

support the “bright-line rule” that when a statutory condition in Iowa 

Code section 321J.6 is present and an officer requests a bodily 

specimen, that officer is necessarily “invoking” chapter 321J and 

must give a written request and the advisories in section 321J.8. 

Flynn, 13 N.W.3d at 851.  

Officer Jacobsen did not follow the implied consent framework 

that sets out the rules for obtaining an OWI bodily specimen without 
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the constitutionally-required warrant. In actuality, he openly 

admitted that he was attempting to “bypass all that implied 

consent.” D0030 at 24:20-24. However, he did not utilize any of the 

options that the Iowa Supreme Court has allowed as “outside” the 

implied consent procedure. See State v. Oakley, 469 N.W.2d 681, 

682 (Iowa 1991) (a driver’s request for an independent blood draw 

made the results admissible), State v. Demaray, 704 N.W.2d 60, 63 

(Iowa 2005) (warrant for results from blood test taken for medical 

purposes), State v. Laub, 2 N.W.3d at 827 (warrant for blood test 

before asking for a sample through implied consent).  

Instead, he followed his own OWI procedure when he showed 

up at the ER and questioned Melcher, who was involved in a car 

crash “resulting in personal injury.” Iowa Code § 321J.6(b). First, 

Deputy Jacobsen asked for a PBT to determine how much Melcher 

had to drink. D0032 at 01:29-01:36. Melcher could not perform a 

PBT, which meant the implied consent condition in section 

321J.6(1)(c) was met as well. When Melcher could not provide a PBT, 

the Deputy read State’s Ex. 001, the “Consent to Provide Sample” 
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form. Id. at 02:55-05:00. This form, fully transcribed above, included 

the acknowledgement that the driver was being asked for a sample 

of blood, breath, or urine “for the purpose of investigation of the 

public offense of Operating While Intoxicated.” D0027. It stated the 

driver has a “constitutional” right to refuse the test, but the officer 

may then apply for a search warrant. Id. It also had an 

acknowledgment of this “lawful right to refuse to consent” and that 

the driver is “voluntarily and willingly providing my sample.” Id. In 

this context, Deputy Jacobsen agreed this “voluntary sample” is 

“essentially the same thing” as the implied consent “civil side of 

things.” D0030 at 24:4-13, 20-24. 

Nothing in the interaction between the Deputy and Melcher 

differentiates his OWI procedure from the implied consent 

procedure, as the Deputy himself noted. His attempt to bypass 

implied consent is a “false” distinction without a difference in this 

situation, as Flynn already held. See Flynn, 13 N.W.3d at 849-50. 

By requesting a voluntary blood, breath, or urine sample after an 

accident involving personal injury and after Melcher did not give a 
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PBT, the Deputy was necessarily taking the same actions the implied 

consent process requires. Labeling it a “constitutional right” to 

refuse a test does not excuse any officer from getting a voluntary 

consent outside of the implied consent procedure when the officer 

has already started down the implied consent decision tree. This is 

because, as Flynn and many other cases have already held, the 

constitutional warrant exception for implied consent is a narrowly 

tailored statutory framework that requires notifying a driver of the 

statutory right to revoke consent. The interaction between Deputy 

Jacobsen and Melcher followed the implied consent decision tree; 

Melcher’s consent must be analyzed under that framework and not 

a general constitutional consent analysis.   

C. The State did not prove that Melcher’s consent was 
voluntary for three reasons. 
 
In this case, “[t]he remedy for not substantially complying with 

the implied-consent procedure is the exclusion of the test results 

because this is the only way a defendant’s right to refuse a test can 

be preserved.” Flynn, 13 N.W.3d at 851; see e.g., State v. Fischer, 

785 N.W.2d 697, 703 (Iowa 2010) (“an involuntary chemical test is 
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not admissible in criminal proceedings”), Baraki, 981 N.W.2d at 697 

(“Upon a failure to comply with the set standards of our implied 

consent law the evidence becomes inadmissible.”) (citation omitted). 

The Court “give[s] considerable weight to the district court’s 

assessment of voluntariness but are not bound by its factual 

findings.” Overbay, 810 N.W.2d at 875.  

While the remedy for the Deputy’s actions is clear, determining 

whether consent is voluntary or not is much murkier. Three key 

aspects of Deputy Jacobsen’s interaction with Melcher in the ER 

demonstrate the State’s failure to show that Melcher’s consent was 

voluntary. The reviewing court must consider the entire period of 

contact between Deputy Jacobsen and Melcher, though it may find 

one piece of the involuntariness puzzle dispositive.  

State v. Knous is the first Iowa Supreme Court case that lays 

out the standard for determining implied consent voluntariness. 313 

N.W.2d 510, 512 (Iowa 1981). Though that Court decided the right 

to refuse chemical testing is a statutory and not a constitutional 

right, it also adopted the voluntariness standard from Schneckloth v. 
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Bustamonte, 412 U.S. 218 (1973), because “the legislature obviously 

sought to give the person the right to make a voluntary decision.” Id. 

(emphasis added). In deciding whether a driver voluntarily 

consented to an implied consent bodily specimen while in the 

hospital, the Iowa Supreme Court again reiterated that “[v]oluntary 

consent is one of the recognized exceptions to the requirement of a 

warrant.” State v. Stanford, 474 N.W.2d 573, 575 (Iowa 1991). The 

implied consent statute is thus “one of the carefully drawn 

exceptions” to the constitutional warrant requirement. Id.; see e.g., 

State v. Christianson, 627 N.W.2d 910, 913 (Iowa 2001) (“another 

reason for strictly applying our implied-consent statute [is] the 

sensitive and unique nature of any procedures involving intrusions 

into the human body. The Supreme Court recognized this in 

Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 

908 (1966).”), McIver, 858 N.W.2d at 704 (the implied consent “law 

utilized the legal doctrine of implied consent to make it possible for 

a peace officer to obtain a bodily substance for chemical testing from 

a driver suspected of operating while intoxicated, without the 
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necessity of obtaining a search warrant.”), State v. Frescoln, 911 

N.W2d 450, 453 (Iowa Ct. App. 2007) (“Consent to chemical testing 

obtained under the implied consent statute falls under the voluntary 

consent exception to the warrant requirement.”). As such, “chapter 

321J is a comprehensive statutory scheme to implement the consent 

exception to the constitutional preference for search warrants.” 

Laub, 2 N.W.2d at 830-31. 

Based on the constitutional caselaw, in an implied consent case 

“the standard requires an examination of the totality of the 

circumstances to determine whether the decision was voluntary or 

coerced.” Knous, 313 N.W.2d at 512. “To be valid, the driver’s 

decision to consent to testing must be voluntary, i.e., freely made, 

uncoerced, reasoned, and informed.” Garcia, 756 N.W.2d at 220. “[A] 

driver’s consent to testing may be considered involuntary, and 

therefore invalid, if it is coerced or if the driver is not reasonably 

informed of the consequences of refusal to submit to the test or 

failure of the test.” Id. “[W]hat the statute requires he be told, is the 

effect on his driving privilege of a refusal to take the test.” Knous, 
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313 N.W.2d at 512. However, the Knous Court held that “the State 

does not have to prove the accused knew of his right to refuse the 

test.” Id. It is instead a relevant circumstance to consider. Id. “Other 

factors to consider include the defendant’s age and prior criminal 

history, if any; whether he was under the influence of drugs or 

alcohol; whether he ably understood and responded to the 

questions; [and] his physical and emotional reaction to 

interrogation.” State v. Gravenish, 511 N.W.2d 379, 381 (Iowa 1994). 

The Iowa Supreme Court further expounded on the 

voluntariness standard in cases evaluating whether a driver with a 

language barrier has validly consented to a chemical test. See e.g., 

Baraki, 981 N.W.2d at 693. In Garcia, the Court adopted a 

reasonableness standard to determine whether the implied consent 

advisories were given properly. 756 N.W.2d at 222. It explained, 

“[b]ecause the purpose of Iowa Code section 321J.8 within the 

statutory scheme is to advise accused drivers of the consequences 

of submitting to or failing the chemical test, we adopt the Wisconsin 

standard.” Id. Based on this Wisconsin standard, the Court created 
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this test: “a law enforcement officer who has asked a person 

suspected of driving under the influence of alcohol to submit to 

chemical testing, under the circumstances facing the officer at the 

time of the arrest, to utilize those methods which are reasonable and 

would reasonably convey Iowa’s implied consent warnings.” Id. at 

223. It also ruled “that the test of whether the implied consent 

warnings were sufficiently administered should be an objective test.” 

Id. 

Regarding the burden of proof when a defendant has 

“consented” to chemical testing, “the State has the burden to prove 

a consent to testing was voluntary.” Overbay, 810 N.W.2d at 879. 

“[I]f the record as a whole shows the defendant would have made the 

same choice to undergo (or not undergo) chemical testing even if 

provided a more accurate advisory, the State has met its burden.” 

Id. “The ultimate question is whether the decision to comply with a 

valid request under the implied-consent law is a reasoned and 

informed decision.” Id. at 875 (quoting State v. Bernhard, 657 

N.W.2d 469, 473 (Iowa 2003)). 
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1. The State did not prove that Melcher’s consent was 
reasonably informed because Deputy Jacobsen did 
not advise Melcher of his statutory right to refuse 
testing and the consequences of such, as required by 
the implied consent caselaw and statute. 

 
Flynn held, as a bright-line rule, that an officer who requests a 

bodily specimen when a chapter 321J condition has occurred must 

follow the implied consent process, including giving the driver a 

written request and advisories. 13 N.W.3d at 848-49. This is because 

an officer who makes “an official request for consent without the 

warnings” is depriving “the driver of the opportunity to make an 

informed decision was to whether to revoke his or her consent.” Id. 

at 851 (citation omitted). This principle is relied on throughout Iowa 

implied consent caselaw:  the statute requires a driver by advised “of 

the consequences of refusing to take the test and the consequences 

of a positive test result, including the potential periods of 

revocation.” Voss v. Iowa Dept. of Transp. Motor Vehicle Div., 621 

N.W.2d 208, 211 (Iowa 2001); see e.g., State v. Bartlett, No. 1-800, 

2002 WL 1841057, at *3 (Iowa Ct. App. Aug, 14, 2002), Garcia, 756 

N.W.2d at 221, Fischer, 785 N.W.2d at 701 (“[T]his voluntariness 
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requirement is captured by Iowa Code section 321J.8, which 

requires law enforcement officers to advise suspects of all the 

consequences of a decision to submit or refuse testing.”), State v. 

Hutton, 796 N.W.2d 898, 902 (Iowa 2011), Overbay, 810 N.W.2d at 

875, State v. Carey, 820 N.W.2d 156, No. 11-1098, 2012 WL 

2411202, at *3 (Iowa Ct. App. June 27, 2012) (unpublished table 

opinion), State v. Leer, 839 N.W.2d 675, No. 12-1904, 2013 WL 

4769391, at *4 (Iowa Ct. App. Sept. 5, 2013) (unpublished table 

opinion), Baraki, 981 N.W.2d at 695 (“Before a suspected drunk 

driver is asked to submit to a chemical breath test, Iowa law requires 

that they ‘shall be advised by a peace officer’ of certain legal 

consequences.” (citing Iowa Code § 321J.8 (2021)). This is because 

the statute gives “drivers the right to withdraw this implied consent 

[that all drivers are subject to by driving on the roads] and refuse 

the test.” Fischer, 785 N.W.2d at 700. 

As Iowa courts have repeatedly held, the question of whether 

an officer reasonably attempts to give a driver the implied consent 

advisories is part of the voluntariness analysis. Thus, an officer who 
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does not advise a driver of the consequences for either consenting or 

not consenting to provide a bodily specimen renders any consent 

from that driver involuntary. The Deputy himself testified, and the 

State impliedly argued at the suppression hearing, that the Deputy 

did not give the advisories because he was bypassing implied 

consent and did not need to do so. There is no question of whether 

Deputy Jacobsen reasonably attempted to convey Iowa’s implied 

consent warnings (the Garcia reasonableness test) because everyone 

agrees that he did not attempt to give them at all. However, as Flynn 

and the cases it relied on show, the State cannot unilaterally decide 

to bypass implied consent if a 321J condition is present and the 

officer asks for a bodily specimen. Thus, the State cannot meet its 

burden to show that Melcher’s consent was voluntary because he 

“was not reasonably informed of the consequences of refusal to 

submit to the test or the failure of the test.” See Garcia, 756 N.W.2d 

at 220.  
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2. The State did not prove that Melcher’s consent was 
uncoerced because Deputy Jacobsen threatened to 
get a warrant when he did not have the legal right to 
do so. 

 
State v. Hitchens is clear; when an officer requests a bodily 

specimen under chapter 321 and a defendant refuses, the officer 

cannot then abandon the implied consent mandates and get an 

independent warrant for said bodily specimen. State v. Hitchens, 294 

N.W.2d 686, 686-87, 689 (Iowa 1980). This is because “the total 

effect of the statute” is to create a system of protections and 

consequences for drivers who choose to use the state’s roads. Id. at 

688. “[T]he statute does not simply expand the rights of an allegedly 

drunk driver, it also extracts a price from the driver for recognizing 

the power to refuse testing.” Id.  

The Iowa Supreme Court explicitly reiterated this basic 

understanding that all OWI cases rely on when it stated, in a 

footnote, that 
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A person who refuses to submit a requested specimen, 
prior to arrest, and who does not come under the purview 
of Iowa Code sections 321J.7 (dead or unconscious [or 
otherwise incapacitated]) and 321J.10 (person involved in 
accident resulting in death or personal injury likely to 
cause death) is not amenable to a warrant directing 
production of a specimen but rather is suspect to the 
administrative penalty of suspension of license or driving 
privileges. 
 

Stanford, 474 N.W.2d at 575 n.1. Additionally, it is the State’s 

burden “to prove by a preponderance of the evidence the absence of 

undue pressure or duress” when a defendant alleges coercion to 

consent. Gravenish, 511 N.W.2d at 381. 

 At the trial level, Melcher argued that the State could not prove 

his consent was voluntary based on the totality of the 

circumstances. D0085 at 23:9-24:11; D0023 at 2, ¶19. Trial counsel 

cited Deputy Jacobsen’s assertion that Melcher could leave with his 

mother if he consented to the blood draw and also the general 

circumstances of Melcher’s medical and mental status. D0023 at 2, 

¶¶ 10, 11, 13. The totality of the circumstances includes the fact 

that the Deputy also did not have the legal authority to get a warrant 

for Melcher’s blood if Melcher did not give up his blood willingly. 
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Melcher asked Deputy Jacobsen twice what would happen if he did 

not give in to the Deputy and the Deputy twice told him that he 

would just get a warrant and get his blood anyway. D0032 at 05:26-

05:43, 05:55-6:10. In his final response acquiescing to the Deputy, 

Melcher states essentially that he will agree to the Deputy's request 

because otherwise he would have to “sit here and just suffer longer” 

with the same end result. Id. at 06:08-06:23. Indisputably, Melcher 

agreed to the Deputy’s request based, at least in part, on the 

Deputy’s false statement that he could have just gotten a warrant if 

Melcher did not consent. There is no evidence that Melcher would 

have consented without this threat from the Deputy. 

The State necessarily did not meet its burden to show “the 

absence of undue pressure or duress” in response to Melcher’s 

allegation that his consent was coerced. Iowa law is crystal clear: an 

officer cannot get a legal warrant for a bodily specimen when that 

officer does not succeed in getting a specimen through the implied 

consent process. The Deputy could not have gotten a legal warrant 

to get Melcher’s blood anyway and, in telling him otherwise, coerced 
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him into consenting. Thus, the State did not meet its evidentiary 

burden at trial to show that the Deputy’s contrary-to-law statement 

was not a coercive threat.  

3. The State was required to show that Melcher had the 
capacity to understand the Deputy’s implied consent 
request for a blood specimen. 

 
The majority of cases concerning a driver’s capacity to consent 

pursuant to the implied consent law answer questions about a 

physician’s certification that the driver “is unconscious or otherwise 

in a condition incapable of consent or refusal.” State v. Weidner, 418 

N.W.2d 47, 48 (Iowa 1988); see e.g., State v. Laughridge, 437 N.W.2d 

570 (Iowa 1989), State v. Axline, 450 N.W.2d 857 (Iowa 1990), State 

v. Green, 470 N.W.2d 15 (Iowa 1991), Hafits v. Iowa Dept. of Transp., 

Motor Vehicle Div., 605 N.W.2d 1 (Iowa 2000), McGee, 959 N.W.2d 

432. Thus, to determine whether this part of the involuntary puzzle 

alone is dispositive, the reviewing court must compare cases where 

the court found substantial evidence a defendant did not have 

capacity to consent with the facts of cases in which a court found a 

defendant did have capacity to consent; confusingly, many of these 
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two different case categories have overlapping facts. 

However, a deep dive into each case addressing this issue alone 

is not necessary. This is because, at the suppression hearing, the 

State made no argument and solely relied on the testimony of the 

Deputy and exhibits. D0085 at 23:2-5. Thus, there is no input from 

the State on whether it met its burden to show that Melcher’s 

“decision to consent to testing [was] voluntary, i.e., freely made, 

uncoerced, reasoned, and informed.” Garcia, 756 N.W.2d at 220. 

Implied consent requires voluntary consent and incapacity is a 

necessary part of that analysis. Thus, the standard is not simply 

whether Melcher could state the words “yes” or “no,” but rather 

whether the State proved he freely made an uncoerced, reasoned, 

and informed decision. 

An exhaustive recitation of the implied consent capacity caselaw 

is also not necessary because the trial court did not use the correct 

standards to determine whether the State, not Melcher, met its 

burden to show that his consent was voluntary under the implied 

consent framework. Compare D0035 at 3 (citing only Schneckloth v. 
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Bustamonte, 412 U.S. 218, 219 (1973) and related 4th Amendment 

caselaw) with, e.g., Overbay, 810 N.W.2d at 876, 879 (the State has 

the burden to show a driver’s consent is voluntary under the Garcia 

standard). The trial court wrote that, while Melcher had injuries to 

his head, he was still responding to questions from Deputy Jacobsen 

and medical staff. D0035 at 1. It noted that the Deputy agreed 

Melcher’s speech was slow and slurred but credited the Deputy’s 

non-expert testimony that this could have been solely from alcohol. 

Id. at 2. It also noted that the medical staff did not seem to think 

that Melcher’s situation was “emergent.” Id. The trial court 

determined, without any medical input, that “[w]hile the defendant’s 

speech was somewhat slurred or unclear, . . . the defendant’s speech 

during his testimony . . . was also somewhat slow and mumbled, 

suggesting that it’s simply a normal speech pattern for him.” Id. at 

3. The trial court also credited Lisa Melcher’s demeanor as proof of 

her son’s voluntary consent because she “gave no indication with 

was uncomfortable with the defendant’s state of mind.” Id. 

Importantly, without doing the necessary implied consent analysis, 
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the trial court ruled that “[t]he deputy’s interaction with the 

defendant was not overly coercive or pressuring in any way.” Id. 

Instead, since the Deputy (incorrectly) answered Melcher’s questions 

and read the consent form to Melcher, the trial court could not 

“determine that the warrantless search was unreasonable or that the 

evidence should be suppressed.” Id. It described the order as 

overruling Melcher’s motion to suppress. Id.  

Neither the State or the trial court properly addressed whether 

Deputy Jacobsen, under the circumstances facing him at the time 

he asked for the sample, utilized “those methods which are 

reasonable and would reasonably convey Iowa’s implied consent 

warnings.” Garcia, 756 N.W.2d at 223. While the trial court made 

some factual findings, a reviewing court gives those findings 

considerable weight but is not bound by them. Overbay, 810 N.W.2d 

at 875. Further, the trial court failed to consider other facts, such as 

“the defendant’s age and prior criminal history, if any; whether he 

was under the influence of drugs or alcohol; [and] his physical and 

emotional reaction to interrogation.” Gravenish, 511 N.W.2d at 381. 
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Finally, it also failed to consider that Melcher could not make an 

informed decision regardless of his mental capacity since the Deputy 

did not give the required implied consent advisories, and that the 

Deputy coerced him with a threat to get a warrant when he did not 

have the legal authority to do so. 

 For the incapacity question alone, the State did not meet its 

burden of proof as it failed to produce sufficient medical or 

circumstantial evidence necessarily required by the implied consent 

incapacity caselaw. The State provided no medical evidence that 

Melcher’s medical circumstances did not affect his capacity to 

consent. The burden is not on Melcher to show that he was unable 

to consent, regardless of how “coherent” he was throughout his 

interaction with Deputy Jacobsen. On the record made by the State, 

see, e.g. Overbay, 810 N.W.2d at 879, the district court incorrectly 

found Melcher freely made an uncoerced, reasoned, and informed 

decision in the context of copiously-bleeding head injuries, an IV 

drip, and his obvious change in demeanor after the nurse injected 

“meds” into that drip.  



 

 
52 

That burden is also not on the medical professionals, Melcher’s 

mother, or Melcher himself to remind a peace officer of his duty to 

reasonably convey the implied consent warnings: Deputy Jacobsen 

had the duty to investigate the circumstances and speak to the 

medical staff before assuming Melcher could understand what was 

going on. Instead, the medical staff followed the deputy’s directives 

and clearly acquiesced to his authority in the situation. Finally, 

there is no reliable, professional medical evidence from the State that 

the morphine, compounded by the alcohol in Melcher’s system, did 

not impair his mental capacity. Common sense indicates that 

someone under the effect of alcohol may experience different and/or 

worse effects upon receiving an additional medication, particularly a 

narcotic being used in an ER setting. However, the record gives no 

insight into the State’s contention that Melcher was not affected by 

substances or his injury enough to impair his ability to consent, 

because the State did not present that evidence and also Deputy 

Jacobsen did not ask the medical staff when he had the chance. 

Instead, the trial court was forced to make a medical determination 
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normally addressed by the physician’s certificate required by Iowa 

Code section 321J.7 based only on the body camera footage and 

Deputy Jacobsen’s testimony. On this record, the State did not meet 

its burden of proof that Melcher validly consented to give a blood 

specimen to the Deputy.  

a. If the court determines Ryan Melcher’s consent 
was involuntary based on his mental incapacity 
alone, Deputy Jacobsen was required to get a 
licensed physician’s signature affirming such 
incapacity, which he did not do. 

 
Melcher’s medical incapacity is part of the totality of 

circumstances that factors into an overall voluntariness analysis. 

However, the implied consent statute exists, in part, for law 

enforcement to get OWI bodily specimens when drivers are 

incapacitated due to injury, intoxication, or even death and cannot 

make a voluntary choice. See State v. Findlay, 145 N.W.2d 650, 653 

(Iowa 1966) (holding that the implied consent procedure for an 

unconscious person is constitutional under both the federal and 

state constitutions because the implied consent statute is a 

“workable rule governing ‘searches and seizures.’” (citation omitted)).  
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When a driver is incapacitated and unable to make a voluntary 

decision to consent or refuse a chemical test, the statute is clear that 

the officer must give a physician a written request for a blood draw 

(the most likely specimen for an incapacitated person) and the 

physician must certify the driver’s incapacity prior to the blood draw. 

State v. Boner, 186 N.W.2d, 161, 164-65 (Iowa 1971). Based on this 

clear statement of law, if this Court finds that the State did not prove 

Melcher’s capacity to consent to the blood draw and test, the 

evidence must still be excluded for failing to follow the procedure set 

out in Iowa Code section 321J.7. 

CONCLUSION 

 The trial court erred by denying Melcher’s motion to suppress 

evidence obtained after the State failed to meet its burden to show 

that Melcher’s consent to provide a bodily specimen pursuant to 

chapter 321J was voluntary. At trial, the State did not overcome the 

facts that (1) the Deputy did not inform Melcher of the proper implied 

consent advisories; (2) the Deputy coerced Melcher by threatening to 

get a warrant when he did not have the legal authority to do so; and 
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(3) Melcher’s mental capacity to understand the Deputy’s request 

was impaired by his medical circumstances. Alternatively, if this 

Court finds that Melcher’s consent was involuntary based on his 

medical circumstances alone, Deputy Jacobsen did not get the 

necessary physician’s certificate to overcome medical incapacity 

through implied consent. This evidence should have been 

suppressed, and Melcher’s conviction should be vacated and his 

case remanded for further proceedings. 

NONORAL SUBMISSION 

Oral argument is not necessary for this case. Flynn controls the 

outcome and oral argument would not assist the court in deciding 

this case.  
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