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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

The district court erred in denying Hoskins’ motion to
suppress, because the contraband was not in plain view and
therefore its warrantless seizure was conducted in violation of
the Fourth Amendment to the United States Constitution and
Article I, section 8 of the Iowa Constitution.

A. The plain-view exception does not apply because the
baggie was not in view until Blackburn grabbed and raised
Hoskins’ sweatshirt and undershirt.

B. Even if a portion of the baggie was visible prior to
police manipulation, the totality of the circumstances do not
give rise to probable cause.



ROUTING STATEMENT
This case should be transferred to the Court of Appeals
because the issues raised involve the application of existing legal
principles. Iowa R. App. P. 6.903(2)(a)(4) and 6.1101(3)(a).
STATEMENT OF THE CASE

Nature of the Case

The Defendant-Appellant, Calvin Hoskins, appeals from his
conviction, judgment and sentence for possession of more than five
grams of methamphetamine with intent to deliver, second or
subsequent offense, a class B felony in violation of lowa Code
sections 124.401(1)(b)(7) and 124.411; and failure to affix a drug
tax stamp, a class D felony in violation of lowa Code section
453B.12(2), following a conditional guilty plea. DO0047 Order of
Disposition p. 1 (4/4/2025). The court imposed an indeterminate
term not to exceed 25 years and a $5,000 fine plus 15% surcharge
for the possession with intent to deliver, an indeterminate term not
to exceed five years and a suspended fine of $1025 plus 15%

surcharge for the tax stamp count, and ran the terms of



incarceration concurrently to each other and to the sentences
imposed in other cases. DO0047 p. 1. The court imposed a
minimum term of incarceration of eight and 1/3 years for the
possession with intent conviction pursuant to lowa Code section
124.413. DO0047 p. 2.

Hoskins’ conditional guilty plea permits him to seek appellate
review of the order denying his motion to suppress. DO0040 Notice
of Conditional Guilty Plea (2/4/2025); DO063 Guilty Plea Tr. p. 2 L.
12-p. 3 L. 2 (5/14/2025).

Facts

Waterloo Police Officer Dallas Blackburn testified that around
1:42 a.m. on October 5, 2024, he was assisting another officer,
Gustavo Gasca-Muniz, with a traffic stop. DO0062 Motion to
Suppress Hrg. Tr. p. 7 L. 9-20 (5/14/2025). Blackburn said that
when he was about to exit his vehicle to assist, another vehicle
drove by in close proximity to his; Blackburn pursued that vehicle
for failing to give the officers more room. DO0062 p. 9 L. 2—p. 10 L.

22.



Blackburn pulled over the vehicle and identified Hoskins as
the driver and sole occupant. DO0062 p. 11 L. 5-20. Hoskins
provided identification, and Gasca-Muniz arrived shortly thereafter
and approached the passenger side of Hoskins’ vehicle. DO0062 p.
12 L. 4-11. Blackburn said Gasca-Muniz “informed [Blackburn]
that there was an open alcoholic beverage container . . . in the back
seat of the vehicle.” DO0062 p. 14 L. 2-5. Blackburn testified he
had Hoskins exit the vehicle out of concern he might be intoxicated
based on this information. DO0062 p. 14 L. 14—p. 15 L. 21.

Blackburn testified he and other officers receive briefings at
the start of their shifts, and said Hoskins had been mentioned at
some point “for controlled substance violations and also possessing
weapons.” DO0062 p. 16 L. 22-p. 18 L. 3.

Returning to the traffic stop, Blackburn claimed that when
Hoskins exited his vehicle Blackburn “observed the corner of a
plastic Ziploc baggy sticking out of [Hoskins’] pants.” DO0067 p. 17
L. 8-13. He said “[i]t looked like a gallon-size Ziploc bag.” DO0067

p. 17 L. 19. Asked “approximately how much of this bag was



sticking out of [Hoskins’] pants,” Blackburn answered “about half of

» «

it was,” “maybe four or five inches of the bag.” DO0067 p. 17 L. 22—
p. 18 L. 3. He said he saw a portion of the zipper, plus part of the
bag below the zipper. DO067 p. 18 L. 4-12.

Blackburn said he “believed that it was some form of illegal
activity,” meaning “illegal narcotics.” DO0067 p. 18 L. 21-p. 19 L. 1.
He said “normal people do not stuff plastic bags into their pants in
that area” and that as a police officer he “had numerous dealings
with people who have concealed bags of narcotics in their groin and
genital region.” DO0067 p. 19 L. 5-11. He testified narcotics are
frequently packaged “[ilnside of plastic bags” and that sandwich-
size bags are common but larger bags might be used. DO0067 p. 19
L. 12-p. 20 L. 2. He claimed that just by viewing the bag he knew
based on the circumstances and his experience that it contained
narcotics. DO0067 p. 20 L. 14-23.

Blackburn said he “asked [Hoskins] what it was” and that

» «

Hoskins “immediately reached for the bag” “attempting to further

conceal it.” DO0067 p. 21 L. 1-6. Blackburn and Gasca-Muniz
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grabbed Hoskins’ arms, told him not to reach, and Blackburn
pulled the bag from Hoskins’ pants. DO0067 p. 21 L. 7-12, p. 22 L.
6-9. The officers subsequently searched Hoskins’ vehicle, and
Blackburn said they located an open bottle of tequila. DO00678 p.
23 L. 2-9.

Confronted with his police report, Blackburn admitted he
wrote that Hoskins had initially driven past the officers “at a high
rate of speed,” contradicting his testimony Blackburn was travelling
approximately the speed limit which Blackburn described as “a
regular rate of speed.” DO067 p. 24 L. 1-22. He claimed he did
“not recall” whether Gasca-Muniz specifically said he had seen an
open bottle of tequila in the vehicle, despite testifying earlier to that
statement and that it raised his suspicion Hoskins might be
intoxicated. DO0067 p. 25 L. 3—-16. Gasca-Muniz took the bottle
from the vehicle and dumped it out without Blackburn seeing it.
DO067 p. 25 L. 20-p. 26 L. 6. Blackburn admitted that, despite
testifying he was concerned Hoskins may have been intoxicated, his

report made no mention of that, and Hoskins was never given any

11



field sobriety tests. DO0067 p. 26 L. 7—p. 27 L. 3. Although
Blackburn testified Hoskins’ name had come up during briefings
regarding concerns of controlled substance activity and weapons
possession, Blackburn knew that Hoskins had never been charged
with a weapons offense. DO0067 p. 27 L. 11-p. 28 L. 3. Blackburn
claimed he could identify the bag as gallon-sized based on seeing a
portion of the packaging sticking out of Hoskins’ waistband, but
acknowledged he did not mention that in his report. DO067 p. 28
L. 13-p. 29 L. 7. He claimed that the bag was visible on Hoskins in
body-camera video, which he said he had reviewed. DO0067 p. 29
L. 11-p. 30 L. 1. He said he asked Hoskins what the bag was, and
did not intend to grab it until Hoskins reached for it. DO0067 p. 30
L. 2-8. He testified he did not intend to do a frisk for weapons
when he had Hoskins exit his vehicle. D0067 p. 31 L. 25-p. 32 L.
3. He acknowledged asking Hoskins what was in his “pocket,” not
his waistband, but claimed he “misspoke.” DO0067 p. 30 L. 17-18.
Videos from Blackburn’s body and car cameras were

submitted as a exhibits. Once Hoskins was pulled over, Blackburn
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approached his driver’s side window and said he stopped him for
not moving over when he passed the officers. D0038 Exhibit C
Blackburn Body Camera at 01:42:10-01:42:20 (1/30/2025).1
Hoskins provided his license and insurance, and Blackburn ran his
information by radio. DO0038 at 01:42:20-01:43:17. Gasca-Muniz
said “there’s tequila in the back seat,” and Blackburn told Hoskins
to step out of the vehicle. DO0038 at 01:43:18-01:43:37. Hoskins
exited the vehicle and asked why he needed to get out for a traffic
ticket, and Blackburn said he never told Hoskins he was getting a
ticket but wanted him to step out. DO0038 at 01:43:39-01:43:46.
Blackburn handed Hoskins his license back, then said “what’s
in your pocket right here?” DO0038 at 01:43:47-01:43:51. At this
point Hoskins was slightly off camera. He said “what,” Blackburn
said “don’t reach, don’t reach,” and both Blackburn and Gasca-
Muniz grabbed Hoskins’ hands. DO0038 at 01:43:49-01:43:58.

Hoskins said “I’'m fittin to show you.” DO0038 at 01:43:53-

1 Time citations in the video exhibits refer to the in-video
timestamps. The videos submitted by the prosecutor appear to be
screen recordings taken from a file management program or
website.
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01:43:57. When Hoskins re-entered the frame, Blackburn was
holding Hoskins’ sweatshirt and undershirt above his waistband,
then pulled a Ziploc baggie from Hoskins’ underwear. DO0O038 at
01:43:58-01:44:02. The officers bent Hoskins over the hood of
Blackburn’s vehicle and placed him in handcuffs. DO0038 at
01:44:05-01:44:25. Hoskins asked why they had him step out for
a traffic ticket, and Gasca-Muniz said “you got an open container in
the back seat, Jose Cuervo.” DO0038 at 01:44:25-01:44:34. The
officers took Hoskins to the back of Gasca-Muniz’s vehicle while
accusing him of “reaching” for the plastic bag “hanging out of [his]
pocket” and telling him he nearly struck them with his vehicle.
DO0038 at 01:44:45-01:45:07. The officers searched Hoskins then
placed him in the back seat and shut the door. DO0O038 at
01:45:25-01:46:16.

The officers searched Hoskins’ vehicle. Gasca-Muniz said
“open Jose Cuervo, blue agave” but is not visible on Blackburn’s
camera when he said this. DO0038 at 01:47:25-01:47:30.

Blackburn said Hoskins’ “name sounds familiar.” DOO038 at

14



01:48:39-01:48:41. He said “as soon as he saw me pull out behind
him I'm sure he just stuffed it.” DO0038 at 01:50:06-01:50:10.
Blackburn very briefly picked up what looks like an empty liquor
bottle on the back seat, after Gasca-Muniz had been there
searching and apparently emptied it onto the ground. DO0038 at
01:51:09-01:51:11.

Blackburn’s squad car camera captured the same events from
behind Hoskins’ vehicle. When Hoskins stepped out of his vehicle,
Blackburn reached out and lifted his shirts from his waistband.
D0037 Blackburn Squad Car Camera at 01:43:48-01:43:55
(1/30/2025). The video ends once the officers handcuffed
Hoskins, before they searched his vehicle. DO0037 at 01:44:10-
01:44:41.

Jurisdictional Statement

Hoskins entered a conditional guilty plea as permitted by lIowa
Rule of Criminal Procedure 2.8(2)(b)(9) and lowa Code section
814.6(3). See lowa R. Crim. P. 2.8(2)(b)(9); Iowa Code § 814.6(3).

Section 814.6(3) permits a right of direct appeal from a conditional

15



guilty plea entered “with the consent of the prosecuting attorney
and the defendant or defendant’s counsel” if “appellate adjudication
of the reserved issue is in the interest of justice.” Iowa Code §
814.6(3).

Hoskins, his attorney, the prosecutor, and the district court all
consented to Hoskins being able to challenge the suppression ruling
on appeal. DO0040; DO063 p. 2 L. 12-p. 3 L. 2. On appeal,
Hoskins challenges “the specific ruling reserved in the conditional
plea agreement joined by the State and approved by the district
court,” and so appellate review of the matter fulfills the “interest of

justice” requirement of section 814.6(3). See State v. McClain, 20

N.W.3d 488, 49495 (lowa 2025). This Court has jurisdiction to

review the ruling on the motion to suppress.
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ARGUMENT

The district court erred in denying Hoskins’ motion to
suppress, because the contraband was not in plain view and
therefore its warrantless seizure was conducted in violation of
the Fourth Amendment to the United States Constitution and
Article I, section 8 of the Iowa Constitution.

Preservation of Error

Hoskins filed a motion to suppress, arguing the officers’
search of Hoskins’ person was conducted in violation of the Fourth
Amendment to the United States Constitution and Article I, section
8 of the Iowa Constitution. DO0022 Motion to Suppress
(11/25/2024). At the hearing, counsel argued “it was not
immediately apparent” the bag at issue “was contraband,” and so
the plain-view exception to the warrant requirement cannot justify
the officer’s warrantless search of Hoskins’ person and seizure of
the bag. DO067 p. 34 L. 18-p. 36 L. 18. The district court denied
the motion to suppress, stating that the evidence established the
bag was in plain view and so no unconstitutional search or seizure
occurred. DO0035 Order Denying Motion to Suppress p. 2-3

(1/27/2025). Error was preserved. State v. Lovig, 675 N.W.2d

17



557, 562 (lowa 2004) (adverse ruling on motion to suppress
PTESEIrVes error).

Standard of Review

The district court’s denial of a motion to suppress alleging a

constitutional violation is reviewed de novo. State v. Pals, 805

N.W.2d 767, 771 (lowa 2011). The Court will make an independent
evaluation of the totality of the circumstances as shown by the

entire record. State v. Breuer, 577 N.W.2d 41, 44 (lowa 1998).

Appellate courts “give deference to the district court's fact findings
due to its opportunity to assess the credibility of witnesses, but. ..

are not bound by those findings.” State v. Tyler, 867 N.W.2d 136,

153 (Iowa 2015) (quoting State v. Palmer, 791 N.W.2d 840, 844
(Iowa 2010)).

Discussion

The district court concluded the warrantless seizure of the
baggie was permissible under the plain-view doctrine. DO0035 p. 3.

That is incorrect.

18



The Fourth Amendment to the United States Constitution and
Article I, section 8 of the lowa Constitution both protect against
unreasonable government searches or seizures. U.S. Const.
amend. IV; Iowa Const. art. I, § 8. A warrantless search or seizure
is per se unreasonable and unconstitutional unless the State
establishes an exception to the warrant requirement applies. State
v. Watts, 801 N.W.2d 845, 850 (Iowa 2011) (citations omitted); State
v. Hunt, No. 20-1595, 2021 WL 5103910, at *3 (lowa Ct. App. Nov.
3, 2021) (unpublished table decision). One exception is known as
the plain-view doctrine, which allows police who are lawfully
present in an area and observe an item of immediately apparent
incriminating nature to seize the item without a warrant. State v.
Chrisman, 514 N.W.2d 57, 60 (lowa 1994) (citing Horton v.
California, 496 U.S. 128, 136 (1990)). The incriminating nature of

the item is assessed by the probable-cause standard. Arizonav.

Hicks, 480 U.S. 321, 326 (1987). “In the context of evidentiary
searches, ‘probable cause’ exists when a reasonably prudent person

would believe that evidence of a crime will be discovered in the
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place to be searched.” State v. Moriarty, 566 N.W.2d 866, 868

(Iowa 1997) (citations omitted). If physical manipulation is
necessary to discover an object’s incriminating nature, the plain-
view doctrine does not apply, because the manipulation itself is a
search which must be supported by a warrant or an exception.
Hicks, 480 U.S. at 324-25. The State bears the burden of proving
the doctrine’s applicability. Chrisman, 514 N.W.2d at 60.

A. The plain-view exception does not apply because the
baggie was not in view until Blackburn grabbed and raised
Hoskins’ sweatshirt and undershirt.

The district court erred in concluding the plain-view exception
applied here, because the officers did not see the portion of the
baggie in Hoskins’ waistband until after they grabbed him and lifted
two shirts he had on. Blackburn testified the baggie was visible
when Hoskins stepped out of his vehicle. DO0067 p. 17 L. 8-13.
But Blackburn’s testimony was riddled with inconsistencies which
undermine his credibility. He wrote in his police report and in the

complaint that Hoskins had initially driven past at a “high rate of

speed” but acknowledged that was not true; Hoskins was driving at

20



a “regular speed,” around the speed limit. DO0067 p. 24 L. 1-22.

He testified Gasca-Muniz told Blackburn there was “an open
alcoholic beverage container” in the vehicle before removing
Hoskins, and that was the basis for the removal, then said he was
not sure if Gasca-Muniz had actually said the bottle was open.
DO067 p. 14 L. 2-5, p. 25 L. 3-16. He claimed he removed Hoskins
from the vehicle due to the bottle and concerns he may be
intoxicated, but did not include that concern in his report, did not
conduct field sobriety tests, and wrote in his report that Hoskins
was “sober.” DO0067 p. 14 L. 14—p. 15 L. 19, p. 26 L. 7—p. 27 L. 10.
He claimed he could tell the baggie was approximately “gallon-size”
from the portion he purportedly saw sticking out of Hoskins’
waistband, but did not include that in his report. DO0067 p. 28 L.
13-p. 29 L. 7. Despite claiming he was certain the baggie
contained narcotics when he saw it in Hoskins’ waistband, he also
acknowledged he asked Hoskins what it was and said he “was not

going to retrieve it until [Hoskins] reached for it.” DO0067 p. 20 L.

14-p. 21 L. 1, p. 30 L. 2-6. Finally, he claimed his body camera

21



video showed the baggie was visible in Hoskins’ waistband before
any contact from Blackburn. DO0067 p. 29 L. 15-p. 30 L. 1.

The video evidence in fact shows the opposite, further
undermines Blackburn’s credibility, and definitively establishes the
baggie was not in plain view. To begin, the video answers the
question whether Gasca-Muniz told Blackburn the bottle in the
vehicle was open: he did not. He said “there’s tequila in the back
seat.”2 DO0038 at 01:43:18-01:43:37. Only after Hoskins had
been placed in handcuffs did Gasca-Muniz allege that the bottle
was open. DO0038 at 01:44:25-01:44:34. Blackburn’s body
camera video very briefly shows him pick up what looks like an
empty bottle on the back seat where Gasca-Muniz had searched,
seemingly after Gasca-Muniz emptied it. D0038 at 01:51:09-

01:51:11.

2 Oddly, after quoting Gasca-Muniz’s statement which did not
include that the bottle was open, the district court nonetheless
wrote that Blackburn had Hoskins exit the vehicle after he “was
informed of the presence of an open bottle of tequila .. ..” DO0035
p. 2.

22



Returning to the question of plain view, the videos show
Hoskins’ waistband was not visible when Blackburn had him step
out of the car; it was covered by Hoskins’ sweatshirt. DO0038 at
01:43:48-01:43:49. Blackburn said “what’s in your pocket right
here,” then grabbed Hoskins’ sweatshirt and undershirt and raised
them above his waistband. DO0038 at 01:43:49-01:43:59. It was
only at that point a portion of a baggie became visible sticking out
of the top of Hoskins’ underwear. Blackburn’s squad car video
shows the same sequence of events: Hoskins exited his vehicle, and
Blackburn grabbed and lifted the two shirts covering Hoskins’
waistband. DO0037 at 01:43:45-01:44:01. The baggie was not
visible until Blackburn moved Hoskins’ clothing.

Because review of a constitutional issue is de novo, appellate
courts give weight to, but are not bound by, the district court’s

findings of fact and credibility. State v. Abu Youm, 988 N.W.2d

713, 718 (lowa 2023) (citing State v. Fleming, 790 N.W.2d 560, 563

(Iowa 2010)). Contradictions between an officer’s testimony and

video evidence undermine the officer’s credibility, particularly where
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they affirmatively establish the officer testified inaccurately or

dishonestly. See State v. Harbach, 3 N.W.3d 209, 225-26 (lowa

2024) (Waterman, J., dissenting) (analogizing discrepancies between
an officer’s statements in a warrant application and the video
evidence as “pieces of rancid meat in your bowl of stew” warranting

discarding the entire bowl); State v. Ripperger, No. 14-2108, 2016

WL 146525, at *2 (Iowa Ct. App. Jan. 13, 2016) (unpublished table

decision); State v. Wilkerson, No. 11-1522, 2012 WL 2819369, at

*1-3 (Iowa Ct. App. July 11, 2012) (unpublished table decision).
This record provides ample reason to conclude Blackburn was not
credible: he wrote in his report that Hoskins was driving at a high
rate of speed but acknowledged in testimony that was not true; he
initially claimed Gasca-Muniz said there was an “open” bottle of
tequila in Hoskins’ vehicle which gave rise to suspicion about
intoxication, but the video establishes Gasca-Muniz did not say the
bottle was open; he claimed he removed Hoskins from the vehicle
out of concern he was intoxicated, despite not mentioning that at all

and instead noting Hoskins was “sober” in his report; he claimed he
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could tell by viewing a portion of the baggie that it was
approximately gallon-sized despite not mentioning that in his
report; he claimed he immediately identified the baggie as
containing narcotics, but asked Hoskins what it was and was not
going to seize it until Hoskins purportedly reached; and most
importantly, he claimed the baggie was in plain view, sticking out of
Hoskins’ waistband before police intervention, but his body and
squad car videos establish that is not true. An object is not in
plain view with its incriminating nature immediately apparent if the
officer had to physically manipulate something to discover the
incriminating information. See Hicks, 480 U.S. at 324 (plain-view
doctrine did not apply to officer’s viewing of serial numbers on
stolen stereo equipment, because the numbers were only visible

after moving the equipment, which was itself a search); Minnesota

v. Dickerson, 508 U.S. 366, 378-79 (1993) (plain-feel doctrine, an

extension of plain view, does not apply if incriminating nature of

object is only discovered by physical manipulation); see also State v.

Chihak, No. 08-0452, 2009 WL 606463, at *4 (lowa Ct. App. March
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11, 2009) (unpublished table decision) (“Officer Lowrey saw the bag
of marijuana only after he began the impermissible pat-down
search. In other words, it was the impermissible pat-down that
placed the officer in the position to observe the bag of marijuana in
Chihak's pants pocket. Under the circumstances presented,
Officer Lowrey was not rightfully in a place that allowed him to
observe the item.”).

The district court’s discussion of the plain-view issue consists
of two conclusory sentences: “Once from the vehicle, the gallon
sized baggie that Blackburn immediately recognized as potential
narcotics was in plain view. As Hoskins continued to reach for his
waistband, Blackburn was justified in restraining Hoskins and
seizing the baggie.” DO0O035 p. 3. The court either saw no
contradiction between Blackburn’s testimony and the video on this
point, or believed Blackburn testified so credibly it outweighed what
the video showed. Either conclusion is erroneous. The video
plainly contradicts Blackburn’s testimony in multiple respects,

most relevantly that the baggie was not in plain view, sticking out of
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Hoskins’ waistband uncovered like Blackburn claimed. Iowa cases
have noted that disparities between police testimony and video

evidence may lead to suppression of evidence. State v. Akers, No.

17-0577, 2018 WL 1182616, at *3-4 (lowa Ct. App. March 7, 2018)

(unpublished table decision); State v. Ripperger, No. 14-2108, 2016

WL 146525, at *2 (Iowa Ct. App. Jan. 13, 2016) (unpublished table

decision); State v. Wilkerson, No. 11-1522, 2012 WL 2819369, at

*2-3 (Iowa Ct. App. July 11, 2012) (unpublished table decision).
Several other jurisdictions have also concluded there is no reason to
defer to even an express credibility finding when video evidence

contradicts police allegations. See Wiggins v. Florida Dep't of

Highway Safety & Motor Vehicles, 209 So0.3d 1165, 1172 (Fla. 2017)

(“[A] judge who has the benefit of reviewing objective and neutral
video evidence along with officer testimony cannot be expected to
ignore that video evidence simply because it totally contradicts the
officer’s recollection. Such a standard would produce an absurd

result.”); Love v. State, 73 N.E.3d 693, 697-700 (Ind. 2017); State v.

Boger, 2021 ND 152, 916-20, 963 N.W.2d 742, 749-50 (N.D.
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2021); Middleburg Hts. v. Wojciechowski, 2015-Ohio-3879, 9 17—

18 (Oh. Ct. App. 2015); Com. v. Griffin, 116 A.3d 1139, 114344

(Pa. Super. Ct. 2015); State v. Binette, 33 S.W.3d 215, 219 (Tenn.

2000).

Blackburn’s testimony was inconsistent with itself, with his
statements in police reports, and with the video exhibits. The video
evidence reveals that, contrary to Blackburn’s claim, the baggie was
not visible until Blackburn grabbed and lifted Hoskins’ shirts.

That act was a separate search, unsupported by a warrant or an
exception to the warrant requirement. The district court erred in
concluding the plain-view exception to the warrant requirement
applies.

B. Even if a portion of the baggie was visible prior to
police manipulation, the totality of the circumstances do not
give rise to probable cause.

Alternatively, even if a portion of the baggie was visibly
sticking out of Hoskins’ waistband, its warrantless seizure was still

impermissible because the officers did not have the requisite

probable cause. The plain-view exception to the warrant
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requirement requires that the incriminating nature of an object be
“immediately apparent,” evaluated by the probable-cause standard.
Hicks, 480 U.S. at 326-27. “An officer has probable cause to
investigate when ‘a person of reasonable prudence would believe a
crime has been committed or that evidence of a crime might be

located in the particular area to be searched.” State v. Hunt, 974

N.W.2d 493, 498 (lowa 2022) (quoting State v. Naujoks, 637 N.W.2d

101, 108 (Iowa 2001); citing 2 Wayne R. LaFave, Search and
Seizure: A Treatise on the Fourth Amendment § 3.2(b), at 44-45 (6th
ed. 2020)). “The determination of probable cause, as the name
implies, is based on probabilities and not mere suspicion.” State v.
Carter, 696 N.W.2d 31, 37 (Iowa 2005) (citation omitted).

“[A] plastic baggie is a commonly used container for narcotics
and when seen in an unusual setting can tip the scales in favor of

probable cause for a search.” State v. Carter, 696 N.W.2d 31, 37

(Iowa 20095) (citing People v. Hilt, 698 N.E.2d 233, 236 (Ill. App. Ct.

1998)). But presence of a plastic baggie does not necessarily give

rise to probable cause; one must still evaluate the totality of the

29



circumstances known to the officer in order to make that
determination. In Carter, several suspicious circumstances aside
from just the baggie were present: Carter was in an area known for
narcotics activity; officers saw him digging around in the ashtray
area, where the baggie was found, immediately before the traffic
stop; and Carter was very nervous, so much so that he “exited the
vehicle so quickly that he left the door open . ...” Carter, 696
N.W.2d at 37-38. And in Hilt, the baggie at issue was “torn” at the
corner and “knotted,” which the officer involved testified (based on
his “50 to 100 drug arrests”) was a common way that drug dealers
create a “very small package” for distribution. Hilt, 698 N.E.2d at
123. The Hilt court compared this to the deflated and knotted
balloons at issue in the United States Supreme Court case Texas v.
Brown, about which Justice Powell commented “We are not advised
of any innocent item that is commonly carried in uninflated, tied-off

balloons . ...” Hilt, 698 N.E.2d at 125 (quoting Texas v. Brown,

460 U.S. 730, 746 (1983) (Powell, J., concurring)). But on the

other hand, the Illinois Appellate Court has also recognized:
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Innocuous objects such as plastic baggies, spoons,
mirrors, and straws are often used in the narcotics trade.
Allowing police officers to conduct warrantless searches
whenever they observe one of these objects, with nothing
more, could permit random searches condemned by the
fourth amendment. Absent some additional evidence of
illicit activity, the mere possession of a clear plastic baggie
protruding from a person’s front pants pocket does not
constitute probable cause to seize the baggie.

People v. Garcia, 978 N.E.2d 366, 371 (Ill. App. Ct. 2012) (internal

citations omitted). The Illinois Appellate Court has since
distinguished other circumstances from Garcia, based on
significant additional signs of illegal activity such as observed hand-

to-hand sales shortly before the seizure, People v. Gibson, 2021 WL

3056354, at *5 (Ill. App. Ct. 2021) (unpublished), and visible pills

inside of a knotted blue bag, People v. Mallett, 250 N.E.3d 949, 958

(Ill. App. Ct. 2023).

The circumstances here do not rise to the level of probable
cause. There was no evidence suggesting Hoskins was in an area
known for narcotics activity as was the case in Carter. The baggie
at issue was not knotted or otherwise identifiable in a manner

specific to narcotics activity like the packages in Hilt, Brown, or
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Mallett. While Blackburn testified that narcotics are often
packaged inside plastic bags, he said “a regular sandwich bag size
for a typical user quantity” was what he typically encountered.
DO067 p. 19 L. 19-24. He agreed when the prosecutor asked a
leading question whether larger bags are also sometimes used.
DO067 p. 19 L. 25-p. 20 L. 2. But he never said if he had actually
encountered that himself, and he had only been a police officer for
“approximately one and three-quarter year” at the time of the
hearing. DO0067 p. 6 L. 3-6. More importantly, while viewing a
plastic baggie might tip the scales toward probable cause, no Iowa
Court has held that is sufficient standing alone, and plastic baggies’
frequent use for innocuous purposes means such a holding would
significantly undermine constitutional protection against
unreasonable search and seizure.

While Blackburn claimed Hoskins’ name had been “mentioned
for controlled substance violations and also possessing weapons”

during a briefing, he did not specify when he had heard that beyond

estimating it was “within the month,” did not say what the basis
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was, and admitted Hoskins in fact had no weapons-related arrests
or convictions. DO0067 p. 16 L. 22—p. 17 L. 3, p. 28 L. 1-3, p. 31 L.
3-5. Although Blackburn testified about those briefings during the
hearing, it is apparent he did not recall those specifics at the time of
the encounter; while searching Hoskins’ vehicle, Blackburn said his
name “sounds familiar” but clearly did not know why. DO0038 at
01:48:39-01:48:41. Because the specifics of the purported briefing
were not known or recalled by Blackburn at the time, that
information was not among the totality of the circumstances by

which probable cause is evaluated. See Ragland, 2006 WL

1409126, at *1 (totality-of-the-circumstances evaluation only
considers those circumstances known to the officer at the time).
Finally, Hoskins was compliant during the traffic stop—he did
not attempt to flee in his vehicle, pulled over promptly, gave
Blackburn his name and identification, complied with the order to

exit his vehicle, and did not attempt to flee on foot. See generally

DO0038. There was no claim he seemed nervous, or that his

behavior was otherwise suspicious.
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The totality of these circumstance do not rise above mere
suspicion to the requisite probable cause necessary for the plain-
view exception to apply. Even if the baggie was visible before
Blackburn lifted Hoskins’ shirts—and it was not—the district court
erred in denying Hoskins’ motion to suppress, because the lack of
probable cause means the incriminating nature of the baggie was
not “immediately apparent” as required for the plain-view exception.

Conclusion

The district court erred in denying Hoskins’ motion to
suppress. Hoskins’ conviction should be vacated, all evidence
stemming from the unconstitutional search and seizure should be
suppressed, and the case should be remanded for further
proceedings.

REQUEST FOR ORAL ARGUMENT

Counsel requests to be heard in oral argument.
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