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STATEMENT OF ISSUES PRESENTED FOR REVIEW

The district court held that an email to the city attorney was not a proper
public records request because it was not made to the city’s designated custo-
dian of records. But the city attorney is the custodian’s agent and notice to the
agent is notice to the principal. The city also admitted that once it was sued it
was aware of the request, yet it did not provide records for another 141 days.

Did the district court err in finding a records request was not made to the city?



ROUTING STATEMENT

This appeal involves the application of existing legal principles. Transfer to the

Iowa Court of Appeals is therefore appropriate. lowa R. App. P. 6.1101(3)(a).

NATURE OF THE CASE

This is an appeal from the grant of summary judgment to a city in a public records
action under Iowa Code Chapter 22. The plaintiffs, a property owner and the LLC
which owns a commercial building in Newton, Iowa, sent the City of Newton a rec-
ords request relating to a dispute over the demolition of the commercial building.
When the city did not timely respond to the records request, the plaintiffs filed their
petition on July 9, 2024, to enforce their rights under Chapter 22. D0001, Petition
(7/9/2024).

The city moved for summary judgment on January 20, 2025. D0013, Motion for
Summary Judgment (1/20/2025). The Hon. Terry Rickers granted the motion on
April 30, 2025. D0024, Order Granting Motion for Summary Judgment
(4/30/2025). Plaintiffs appealed on May 6, 2025. D0026, Certified Notice of Appeal
(5/6/2025).



STATEMENT OF THE FACTS

Plaintiffs Jeremy Chedester and Chedester Properties, LLC (“Chedester”) were

involved in litigation with the City of Newton about a property owned by the LLC

that was damaged in the August 2020 derecho that swept through our state. D0014,

Statement of Undisputed Material Facts at 1. (1/20/2025). Although the lawsuit was

settled, the parties continued to have a live dispute about the demolition of the dam-

aged building. /4. Believing that the city had made assurances to the neighboring

property owner that were complicating the demolition process, Chedester’s attorney

sent the city attorney an email on April 24, 2024, D0017, Att. 1, Statement of Undis-

puted
arequ

From

Subject:
Date:
To:

Material Facts at 3 (2/4/2025). The email explained two concerns and made

est under Iowa Code Chapter 22 for documents:

: Alan Ostergren alan.ostergren@ostergrenlaw.com & o
Chedester property : ;
April 24, 2024 at 9:52 AM

Matt Brick Matt.Brick@brickgentrylaw.com

Matt, my client met yesterday with Jay Koenen and DeCarlo at the property. Several issues
present themselves.

First, the city is doing fiber optic work in the near vicinity of the property. My client was not
aware this work was taking place until arriving there yesterday. The work will prevent
DecCarlo from accessing the site to begin demolition. How long can we expect this work to be
going on?

Second, it is obvious that Dr. Koenen has received certain assurances from the city
administrator or other city staff about what will or will not happen with the common wall. As
you know, the repair obligations for a common wall are shared between the property owners.
To assist us in moving forward, my client requests pursuant to lowa Code Chapter 22 that we
be provided a copy of all communications, whether by letter, email, text message, or other
form, between Dr. Koenen or his representatives and any city employee, officer, or
representative. This request specifically includes communications with your office.

Thank you for your attention to this.

Id. The city attorney replied the next day, explaining that he had consulted with city

officials on the response:



CAILIDIT D
From: Matt Brick Matt.Brick@brickgentrylaw.com &
Subject: Re: Chedester property
Date: April 25, 2024 at 7:58 AM
To: Alan Ostergren alan.ostergren@ostergrenlaw.com
Cc: Doug Fulton Doug.Fulton@brickgentrylaw.com, Erin Clanton Erin.Clanton@brickgentrylaw.com

Alan,

| was asked to provide the following response to your email from yesterday:

There are no issues presenting themselves on this matter that involve the City:

1. There is no fiberoptic work taking place on this block. If there is a contractor working
in the area when DeCarlo wishes to begin the demolition, the City will stop whatever
work is underway in order to allow DeCarlo to have full access to the site. A
construction street closure would also be allowed if DeCarlo deems it necessary. In
that case, DeCarlo would need to apply for a construction street closure which can be
done on the City website at https://www.newtongov.org/405/Licenses-or-Permits.

2. No assurances have been made to the Koenens other than their northern wall will be
left in a condition that complies with the adopted codes for the City.

Additionally, at the time the demolition is completed, the City is requesting that the wall
portion of the property be directly quit-claim deeded to Dr. & Mrs. Koenen while the
remainder is deeded to the City. Let us know how we might assist in making this possible.

The City again asks that your client complete the demolition now.
Id. at 4.

When over two months had passed with no documents provided by the city, Che-
dester sued to enforce compliance with Chapter 22. D0001. The petition recited the
request made to the city on April 24, 2024, the city attorney’s response the next day,
and that the city had not responded by providing the requested documents. /4. at 2-
3. The petition was filed July 9, 2024. 4.

In discovery, the city admitted that as of November 11, 2024, the date when dis-
covery requests were propounded, it had not provided the records requested in the
April 24, 2024, email to the city attorney. D0017, Att. 1, at 7. The city did not pro-
duce the requested records until shortly before moving for summary judgment.

D0011, Defendant’s Notice of Serving Discovery Responses (12/11/2024). The city



briefed two issues in support of its motion. First, it argued that Chedester’s claim
under Chapter 22 was moot because the city had provided the requested records in
discovery. D0015, Brief in Support of Motion for Summary Judgment at 3
(1/20/2025). Second, the city claimed its delay in production of the requested rec-
ords was not unreasonable. /4. at 3-4. The city said that “once the lawsuit was filed,
the City recognized that Plaintiffs’ counsel’s email to the City Attorney was in-
tended as a records request. As such, prior to filing this motion, the City produced
emails to the Plaintiffs responsive to the request.” Id. at 4. Although not stated ex-
pressly in its brief| the city’s argument was that the delay between the July 9, 2024,
filing of the petition and the December 11, 2024, fulfillment of the records request
was not unreasonable.

The district court granted summary judgment on a different theory. The city had
not made a claim about who the proper records custodian was to receive Chedester’s
request. But the district court answered this question on its own by going to the city’s
website. The district court included a footnote where it listed the city’s statements
on its website about its public records request process. D0024 at 6, n. 2." The district
court found the custodian was “unaware” of the records request. /d. at 7. The dis-
trict court did not square this conclusion with the city attorney’s statement in his

April 24, 2024, email that “I was asked to provide the following response to your

' Had the district court relied on the parties to present this argument, it would have
learned that the city’s website had been updated between the date of the records
request and the date the district court reviewed it sua sponte (April 30, 2025). See
<<https://web.archive.org/web/20240912230352/https://www.newtongov.org/1
21/Requesting-Records-Information>> (archived version dated 9/12/2024).




email from yesterday.” D0017 at 4. The district court concluded that the city “can-
not be said to have ‘refused’ to share documents that were never properly re-
quested.” D0024 at 7. It therefore granted summary judgment. /4.

Additional facts as necessary will be discussed below.



ARGUMENT

The district court held that an email to the city attorney was not a proper
public records request because it was not made to the city’s designated custo-
dian of records. But the city attorney is the custodian’s agent and notice to the
agent is notice to the principal. The city also admitted that once it was sued it
was aware of the request, yet it did not provide records for another 141 days.
Did the district court err in finding a records request was not made to the city?

Actions brought under Iowa Code Chapter 22 are tried in equity and reviewed de
novo. Gannon v. Bd. of Regents, 692 N.W.2d 31, 37 (Iowa 2005). When a ruling under
Chapter 22 involves summary judgment, however, review is for correction of errors

at law. Id. Chedester preserved error by resisting the motion for summary judgment.

Otterberg v. Farm Bureau Mut. Ins. Co., 696 N.W.2d 24, 27-28 (Iowa 2005).

A. Therecords request was made to the city attorney, an agent
of the city’s custodian of records. Because the city did not
provide the records for 217 days after the request was made,
its delay was an unreasonable refusal to provide records.

The district court held that the email to the city attorney was improper because
it was not made to the city’s designated custodian of records. D0024 at 6-7. Although
the city made a passing reference to the records request being improper, it did not
develop this argument in its briefing or in its statement of undisputed material facts
in support of its motion for summary judgment. See D0014 and D0015. The district
court took on an advocate’s role by conducted its own research on the city’s policies
about its designated custodian of records. Cf. Hyler v. Garner, 548 N.W.2d 864, 876

(Iowa 1996) (“We will not speculate on the arguments a party might have made and

then search for legal authority and comb the record for facts to support such

10



arguments.”) But beyond deciding an issue not litigated by the parties, the district
court erred by forgetting a basic principle of agency law.

The city admitted the city attorney and Chedester were engaged in a dispute
about the aftermath of litigation relating to the demolition of Chedester’s building.
D0014 at 1. The city attorney, like any other attorney representing a client, acts as
an agent for his client. Dillon v. City of Davenport, 366 N.W.2d 918, 924 (Iowa 1985).
“Actual authority to act is created when a principal intentionally confers authority
on the agent either by writing or through other conduct which, reasonable inter-
preted, allows the agent to believe that he has the power to act.” /4. (citing Restate-
ment (Second) of Agency § 26; 3 Am.Jur.2d Agency § 69).

Because the city attorney was the agent for the city’s records custodians, his
knowledge that a records request which explicitly cited Iowa Code Chapter 22 had been
submitted is chargeable to those custodians specifically and the city in general. “The
general rule is that the principal is chargeable with, and bound by, the knowledge of
or notice to his agent received while the agent is acting as such within the scope of
his authority and in reference to a matter over which his authority extends.” Vermeer
v. Sneller,190 N.W.2d 389, 393 (Iowa 1971). “Thus, if notice must be delivered to a
particular officer listed by statute, notice to a designated representative of the officer
should normally be sufficient.” Meredith Outdoor Advertising, Inc. v. lowa Dept. of
Transp., 648 N.W.2d 109, 114 (Iowa 2002).

The district court erred by concluding the city attorney’s receipt of the request
was insufficient. It compounded this error by ignoring the proof of actual knowledge

on the city’s part of the April 24, 2024, request. Recall that the city attorney’s

11



response the next day included his statement that “I was asked to provide the fol-
lowing response to your email from yesterday.” D0017 at 4. This means the city at-
torney had discussed the email containing the records request with city officials and
formulated a response. Those officials therefore had actual notice of the records re-
quest as of April 24, 2024. Had a no-request argument been properly developed by
the city, the district court would have been required to view the city attorney’s April
25, 2024, email in the light most favorable to Chedester and determine the city had
actual knowledge of the records request as of that date. Myers v. City of Cedar Falls,
8 N.W.2d 171, 176 (Iowa 2024) (“We view the evidence in the light most favorable
to the nonmoving party, who is entitled to every legitimate inference that we may
draw from the record.”)

It is no wonder the city did not try to develop an argument that no records request
was made. That argument would run contrary to agency law and the evidence that
city officials, aside from what their agent knew, had actual knowledge of the request
when it was made. From this, the city’s violation of Chapter 22 is evident. To prove
a violation, Chedester must show “the defendant is subject to the requirements” of
Chapter 22 and the “defendant refused to make those government records availa-
ble.” Iowa Code § 22.10(2). Once Chedester makes this showing, it is the city’s bur-
den to show its compliance with the requirements of Chapter 22. 4.

“Where (as here) it is clear that the plaintiffs have sought government records
from defendants who are subject to the requirements of chapter 22, the only question
is whether the defendants ‘refused to make those government records available.’”

Kirkwood Institute, Inc. v. Sand, 6 N.W.3d 1, 8 (Iowa 2024). A government entity may

12



“refuse either by (1) stating that it won’t produce records, or (2) showing that it
won’t produce records.” Id. (citing Belin v. Reynolds, 989 N.W.2d 166, 174 (Iowa
2023)). “A refusal of the second type...could be demonstrated ‘through an unrea-
sonable delay in producing records.’” Id. (citing Belin, 989 N.W.2d at 174). The
Court explained that “extensive delay may—on its own—establish an implicit re-
fusal.” Belin, 989 N.W.2d at 175.

The Kirkwood Court found there was enough evidence the state auditor had un-
reasonably delayed production of requested records by “216 days after the open rec-
ords request.” Kirkwood, 6 N.W.3d at 10. Here, the city refused to produce the rec-
ords from April 24, 2024, to December 11, 2024, a delay of 217 days. Kirkwood com-
pels the conclusion that the city’s unreasonable delay was a refusal to produce and
that summary judgment cannot be granted to the city. lowa Code § 22.10(2). The

district court’s grant of summary judgment on this ground must be reversed.

B. The city admitted it had actual knowledge of being subject

to a public records request when it was sued for violating

Chapter 22. It did not produce any records in response to

the request for 141 days. Precedent holds a delay of 106 days

is an unreasonable refusal to produce records.

Because the district court reached beyond the arguments of the parties to find
that a proper records request was not made, it did not consider the city’s admission
in its motion for summary judgment that as of July 9, 2024, it had actual knowledge

it had received an open records request. D0015 at 4. As the city conceded, “Once

the lawsuit was filed, the City recognized that Plaintiffs’ counsel’s email to the City

13



Attorney was intended as a records request. As such, prior to filing this motion, the
City produced emails to the Plaintiffs responsive to the request.” 4.

Again, Kirkwood is dispositive. The Kirkwood Institute had submitted a records
request to the state auditor. Ksrkwood, 6 N.W.3d at 3. The auditor’s response did not
include an email chain that Kirkwood was aware of because it had been partially
quoted on a blog. /d. at 4. When Kirkwood sued the auditor for violating Chapter 22,
it included the partially quoted email in its petition and demanded production of the
remaining parts of the email chain. /4. at 5. The auditor did not produce the remain-
ing parts until it provided discovery responses. /4. The production did not occur un-
til 106 days after the filing of the lawsuit. /4.

Kirkwood teaches that a public body cannot feign ignorance of its incomplete re-
sponse to a records request in the face of being sued for violating Chapter 22. Asthe
Court explained, “Kirkwood put the Auditor’s office on notice of the failure to pro-
duce this email when Kirkwood filed its petition by specifically identifying the email
as improperly withheld.” 4. at 10. “Yet the Auditor’s office still didn’t produce the
email until it responded to Kirkwood’s discovery requests in the lawsuit—106 days
after Kirkwood filed its petition and 216 days after the open records request.” 4.
“Kirkwood presented enough evidence to permit a factfinder to conclude that, as to
this email, the Auditor’s office’s delay was unreasonable.” /4.

The city’s delay here is worse. It was sued on July 9, 2024. D0001. It accepted
service of the lawsuit on July 24, 2024. D0003, Acceptance of Service (7/24/2024).
It did not provide discovery responses until December 11, 2024. D0011. This was

141 days after the city accepted service of a petition which included the April 24,

14



2024, email to the city attorney. 141 is larger than 106. Kirkwood compels the finding
that Chedester has created a fact issue about the unreasonableness of the city’s delay
in producing records. Summary judgment cannot be granted to the city for its unrea-
sonable delay in producing the requested records. It bears the burden of proof once
Chedester established an unreasonable delay. Kirkwood, 6 N.W.3d at 10; Iowa Code
§ 22.10(2).

C. The city’s belated production of the requested records did
not moot Chedester’s claim under Chapter 22.

The city’s argued that there “is no longer a justiciable controversy because the
issues involved have become academic and nonexistent” once it had produced the
requested records. D0015 at 3. The district court properly rejected this argument as
foreclosed by Kirkwood. Even when records have been belatedly produced, the plain-
tiff may continue to pursue “a civil penalty, attorney fees, and court costs under
chapter 22 based on a refusal to timely produce...” Kirkwood, 6 N.W.3d at 9. Moot-
ness principles “would not bar any other relief that may be available under the
Act...” Belin, 989 N.W.2d at 171. Chedester continues to have a right to pursue
these claims and to explore in discovery whether the city’s production was complete.

This case is not moot.

15



CONCLUSION

The Court should reverse the grant of the city’s motion for summary judgment

and remand for further proceedings in the district court.

REQUEST FOR ORAL SUBMISSION

Chedester requests that this appeal be submitted for oral argument.

/s/ Alan R. Ostergren

Alan R. Ostergren

ALAN R. OSTERGREN, PC

500 East Court Ave., Suite 420
Des Moines, Iowa 50309

(515) 207-0134
alan.ostergren@ostergrenlaw.com
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