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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 
I. WHETHER THE DISTRICT COURT ERRED WHEN IT FAILED TO 

CONSIDER THE PETITIONERS-APPELLANTS’ COMPLAINT 
UNDER IOWA CODE SECTIONS 455B.134(8) AND 455B.174(1) AS AN 
OTHER AGENCY ACTION, REVIEWABLE UNDER IOWA CODE 
CHAPTER 17A, AND, INSTEAD, DISMISSED PETITIONERS-
APPELLANTS’ CLAIMS BASED ON THE WRONGFUL 
CONCLUSION THAT PETITIONERS-APPELLANTS, UNDER NON-
APPLICABLE STATUTORY AND ADMINISTRATIVE LAW 
PROVISIONS FOR AN APPEAL OF A CONTESTED CASE 
PROCEEDING, INVOLVING THE ISSUANCE OF A RENEWED 
WATER USE PERMIT, ALSO BEFORE THE DISTRICT COURT, HAD 
FAILED TO EXHAUST ALL ADMINISTRATIVE REMEDIES. 
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ROUTING STATEMENT 

 This case should be retained by the Iowa Supreme Court because it presents 

fundamental and urgent issues of broad public importance requiring prompt or ultimate 

determination by the Iowa Supreme Court and because it presents substantial issues of 

first impression.  See Iowa R. of App. P. 6.1101(2)(c) & (d). 

NATURE OF THE CASE 

 
Petitioners-Appellants, Driftless Water Defenders, an Iowa Nonprofit 

Corporation, and seventy-nine individual Petitioners-Appellants (collectively 

“Petitioners-Appellants”) appeal the District Court’s Ruling on Respondent-Appellee 

Iowa Department of Natural Resources’ (DNR’s) Motion to Dismiss, filed in DWD et 

al. v. Iowa Department of Natural Resources & Supreme Beef, LLC, Case No. CVCV011384, 

D0014 at 1 (6/25/2025), but captioned for and also filed in Thompson et al. v. Iowa 

Department of Natural Resources & Supreme Beef, Case No. CVCV011358, D0054 at 1 

(7/10/2025) (hereafter, sometimes, referred to as Thompson).  

Petitioners-Appellants believe that the District Court’s decision dismissing this 

action wrongfully mixed-and-matched material facts and applicable legal rules, resulting 

in two errant decisions, each of them now subject to separate appeals.  While this matter 

on appeal shares some of the same subject matter as Thompson, (also on appeal before 

the Iowa Supreme Court in appellate case no. 24-1220), the two cases were initiated by 

separate petitioner groups and arise from different statutory and administrative law 
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bases.  They involve different material facts and present quite different procedural 

histories.  They are characterized by non-intersecting legal theories and claims for relief.   

The first case (sometimes, hereafter, referred to as the “Water Permit Matter”), 

Thompson, arises under Iowa Code sections 455B.264 through 455B.273 and Iowa 

Administrative Code chapter 567—50 and involves an administrative law challenge to 

the DNR’s award of a renewed water use permit on June 1, 2022 to Indispensable Party-

Appellee Supreme Beef, LLC, a large cattle-feeding operation located on the edge of 

the headwaters of Bloody Run Creek, one of Iowa’s most pristine bodies of water.  The 

second-filed case, the present instance, involving a Complaint filed by different 

plaintiffs under Iowa Code sections 455B.134(8) and 455B.174(1) and Iowa 

Administrative Code rule 561—3.3 (sometimes, hereafter, referred to as the “Complaint 

Matter”) who seek investigative action by the DNR.  The Complaint Matter is based, 

in part, on more recent evidence about the badly deteriorating condition of Bloody Run 

Creek that the administrative law judge in Thompson had refused to consider 1and, 

therefore, is not a part of the appeal of that contested permitting decision.  Bloody Run 

Creek’s deteriorating condition—as evidenced, for example, by Dr. Christopher S. 

Jones’s report, issued in August 2024—and not the DNR’s award of a renewed water 

 
1 Petitioners-Appellants in Thompson filed a motion to expand the record to include 
information about the deteriorating conditions of Bloody Run Creek, included in a 
report issued by Dr. Jones, post-trial, after the contested case matter had been 
submitted to ALJ Toby Gordon.  D0001, Pet. for Judicial Review at 13 (4/10/2025).  
DNR resisted the motion; ALJ Toby Gordon overruled the motion and did not 
consider additional evidence concerning the water body’s deteriorating condition.  Id. 
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use permit to Supreme Beef, LLC (the fighting issue of Thompson, the Water Permit 

Matter), is the core focus of this case.    

The District Court’s Ruling in Thompson, the Water Permit Matter, held that the 

petitioners in that litigation had not exhausted their administrative remedies under an 

Iowa Code sections 455B.134(8) & 455B.174(1), Iowa Administrative Code r. 561—3.3 

Complaint to the DNR, which had been filed with the DNR’s Director on January 15, 

2025, by failing to appeal a separate January 21, 2025, DNR decision with reference to 

a water use permit application to the Environmental Protection Commission (“EPC”).  

See Ruling on Resp.’s M to Dismiss, D0014 at 2-3 (6/25/2025).  The District Court’s 

Dismissal of this action, the Complaint Matter, Case No. CVCV011384, was issued on 

grounds that should have been applicable, if at all, only to the Water Permit Matter, 

Case No. CVCV011358, the separate, but parallel action.  

The resulting decision was made in error and should now be reversed by the 

Iowa Supreme Court. 

STATEMENT OF THE FACTS 

A. Petition for Judicial Review on Iowa Department of Natural Resources’ 
Failure to Investigate an Iowa Administrative Code Rule 561—3.3 Complaint 
Against Supreme Beef. 

This matter began when Petitioners-Appellants filed a Petition for Judicial 

Review on April 10, 2025, in the Iowa District Court for Clayton County.  D0001, Pet. 

for Judicial Review (4/10/2025).  The Petitioners-Appellants include Driftless Water 
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Defenders, an Iowa nonprofit membership corporation whose purpose is to advocate, 

educate and, when necessary, to take legal action to support the fundamental right of 

Iowa citizens to access clean water for domestic, business and recreational uses.  Id. at 

4.  Petitioners-Appellants also include seventy-nine individual petitioners.2  Id. at 4-5. 

In their Petition for Judicial Review, Petitioners-Appellants alleged that a 

privately-owned cattle-feeding company, Indispensable Party Supreme Beef, LLC 

(“Supreme Beef”), operates what is technically classified as an open animal feedlot in 

Clayton County.  Id. at 9.  This operation, located east of Monona, is reportedly one of 

Iowa's largest cattle-feeding facilities.  Id.  It sits at the headwaters of Bloody Run Creek, 

one of Iowa’s most pristine water bodies, proximately located next to a cluster of 

sinkholes opening into karst limestone geologic formations.  Id.  A 30-million-gallon 

 
2 These seventy-nine individual petitioners are: Russell Baldner, Jean A. Murray, Linzy 
Martin, Darrel Ballantyne, Marc Oyloe, Thomas K. Murray, Nancy Bolson, Sue 
Ballantyne, Michael A. Zelinskas, Chuck Andracchio, Lana Oyloe, Norma Jean Bosma, 
Stacy Davi, Alan Wessels, Mary Gilbey Strub, Larry A. Stone, John W. Beard, David 
Cavagnaro, Brian L. Bruening-Boudouani, Steve Veysey, Ann Edgerton, Tim D. 
Wagner, R. Ivy Riggs, Martin Holmes, Emily Fagan, Steven R. Nelson, Carl Homstad, 
Andrea Austin Homstad, Robert Watson, Mary Kroupa, Cathryn Baldner, Robert 
Bolson, Deborah Pape, Neal Sheeley, Bill Ohde, Chad Cox, Melissa O’Rourke, Melissa 
Anderson, Marguerite C. Meade, Klaus DeBoer, Laurel S. Klosterboer, Charles Huber, 
Cindy Huber, Nona Wessels, Laurie Bartz, Armund O. Bartz, Jim Martin-Schramm, 
Ray Mitchell, Cheryl R. Wieseler, Monte Wieseler, Miriam Patton, Anne J. Clausen, 
Catherine E. Pardee, Tim Lecander, Kristin Erickson, Bonnie Bickel James, Susan Otte, 
Lyle Otte, Steve McCargar, William J. Pardee, Debra Huffman, Birgitta R. Meade, Mary 
Lewis, Julie B. Fischer, LeAnn Rugland Watson, Craig Watson, Philip W. Iversen, 
Sheryl A. Slitor, Rhonda M. Sheeley, Diann Weymiller, Susan Herndon, Kirsten Olson, 
Robert L. Fischer, Sarah A. Iversen, Terri Mozzone, Steve Hanken, Sharon L. Hanken, 
Teri C. Veysey and Heidi Swets. 
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manure lagoon located immediately next to the cattle confinement buildings is perched 

above the headwaters on karst rock; its contents are emptied multiple times per year 

and are spread over farmland acres in the nearby areas.  Id. 

Petitioners-Appellants alleged in their Complaint filed with the DNR, and 

restated in their Petition for Judicial Review, that the water of Bloody Run Creek is 

currently experiencing increasing amounts of pollution, a result of Supreme Beef’s 

operation.  Id. at 13-14.  In August 2024, Dr. Christopher S. Jones offered, in a sworn 

declaration, a description of water testing that had been performed in the Spring of 

2024, immediately downstream from Supreme Beef’s operation, at Greenfield Avenue.  

Id. at 13.   That testing had revealed greatly-spiked nitrate levels, at times exceeding 40 

milligrams per liter.  Id. at 13-14.  Over 10 milligrams per liter of nitrate is recognized 

by the Safe Drinking Water Act as unsafe for human health, which puts infants at risk 

of Blue Baby Syndrome;  over 5 milligrams per liter of nitrate is now linked to increased 

cancer rates.  Id. at 14.  This evidence had not been considered by the DNR in the Water 

Permit Matter because the evidentiary record before the ALJ had closed by the time 

that Dr. Jones’s data had become available in August 2024.  See id. at 13.  Plaintiffs-

Appellants filed a Complaint, contending that investigation was  urgently needed to 

determine whether action should be taken to protect residents of the area near Bloody 

Run Creek based on conditions described by Dr. Jones’s report.  

Petitioners-Appellants further alleged in their Complaint that Supreme Beef, 

through its predecessor or related entity, W6 Farms, Inc., had received its original five-
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year water use permit, Permit No. 10172, from the DNR in May of 2017.  Id. at 10.  

Under Permit No. 10172, now transferred to it by W6 Farms, Inc., Supreme Beef had 

drilled two wells to supply about 21.9 million gallons of water annually to support its 

cattle feedlot operation.  Id.   

Petitioners-Appellants pleaded further that, even before DNR had issued the 

initial five-year Permit No. 10172, the soils and aquifers of the Bloody Run Creek 

watershed had been showing signs of being contaminated by excessive nitrate and 

bacterial runoff in the area.  Id.  In the midst of that initial five-year permit period, 

Supreme Beef’s immediate next-door neighbors to the west, Tammy Thompson and 

her family, had discovered that their well, which had supplied drinking water for her, 

her family, and the animals at her farm, had become contaminated with nitrates and 

bacteria at unsafe levels.  Id.  In other words, Plaintiffs-Appellants averred in their 

Complaint, even before Supreme Beef had expansively enlarged its cattle feeding 

operation, as allowed by the renewed water use permit, Bloody Run Creek watershed 

area had already been dangerously polluted: saturated with nitrates and bacterial 

pollutants.  Id.  Given the growing presence of contaminants, sometime after 2017, but 

before March 17, 2022, as described in Plaintiffs-Appellants’ Complaint, Ms. 

Thompson and her family had been forced to drill a new, substantially-deeper well to 

tap into a different aquifer to avoid contaminated groundwater, at a cost of more than 

$60,000.  Id. 
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Petitioners-Appellants further alleged in their Complaint, that Supreme Beef had 

applied for a renewal of its water use permit, Permit No. 10172-R1, on March 17, 2022.  

Id. at 11.  On June 3, 2022, the DNR, without investigation as to any potential adverse 

impacts on the public interest or upon the uniquely exquisite environmental 

characteristics proximate to the cattle feeding operation, had issued a notice of its intent 

to approve the water use permit renewal application.  Id.  At that time, DNR had no 

plans to offer any opportunity for the public, including Ms. Thompson, to respond to 

the agency’s anticipated approval.  Id. 

As further described in their Complaint, the public had responded to the DNR’s 

published notice of its intent to renew Supreme Beef’s water use permit and had 

demanded a public hearing and an opportunity to submit written comments in response 

to that decision.  Id.  In response to those demands, the DNR had scheduled a public 

hearing on April 25, 2022.  Id.  In addition, the agency had allowed the submission of 

written comments by the public. were allowed for submission up until that time.  Id. 

Petitioners-Appellants alleged in their Complaint that most of the opinions 

offered at the public hearing and by written comments with respect to the water use 

renewal permit application addressed concerns about the adverse impacts that Supreme 

Beef’s concentrated cattle feeding operation was having and would have on the quality 

of water flowing down Bloody Run Creek and into proximate aquifers.  Id.  

Commenters, both in writing and at the public hearing, had described substantial 

differences between when, on the one hand, Supreme Beef’s cattle feedlot operation 
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that had existed, or had been proposed to have existed, when the original water use 

permit No. 10172 had been issued in 2017, as compared to, on the other hand, the 

cattle feedlot’s actual operation as it existed when Supreme Beef applied for permit 

renewal No. 10172-R1.  Id.  These differences, along with the expected enlarged 

discharges of cattle waste effluent, according to objecting citizens, threatened drinking 

water supplies and the water quality of nearby Bloody Run Creek.  Id.  Of the about 

seventy verbal and written comments, totaling more than a hundred pages, all but three 

had expressed opposition to the renewal of the Supreme Beef’s water use permit.  Id. at 

12. 

Petitioners-Appellants further alleged in their Complaint that the DNR’s 

response to those public comments had ignored opinions about Supreme Beef’s 

operations’ potential adverse impacts on water quality and the environment.  Id.  

Notwithstanding the adversity of those comments, not a single change or amendment 

had been  made to the DNR’s pre-notice approval of Permit No. 10172-R1.  Id.  The 

renewed permit carries an effective date of June 1, 2022, and an expiration date of May 

31, 2027.  Id. 

As Petitioners-Appellants pled in their Complaint, members of the public had 

then challenged the DNR’s decision by filing an appeal, which had been heard by 

Administrative Law Judge Toby Gordon in an evidentiary hearing convened on 

February 1 and 2, 2024.  Id.  At that hearing, the contested-case Petitioners had offered 

substantial evidence concerning the adverse effects of Supreme Beef’s water use’s 
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adverse impacts on the public water supply’s quality.  Id.  The evidence presented by 

those litigants in that proceeding had depicted massive amounts of manure produced 

by the cattle; when spread across land in the Bloody Run Creek watershed, 

contaminating and polluting  both surface and groundwater, such that the water had 

become  unsafe to drink and to use in other ways by humans, and have become harmful 

to the environment, generally.  Id.   

The Complaint filed in this matter further described evidence that had been 

adduced in the Water Permit Matter, in support of their contention that an investigation 

of the water quality issues now needed to be performed by DNR.  Petitioners-

Appellants summarized testimonial evidence submitted by witnesses and information 

provided in documentary exhibits.  As described in the Complaint: fecal and nitrate 

contamination is caused by the ordinary operation of the Supreme Beef’s cattle facility 

and is a natural and logical consequence of the cattle facility both in its day-to-day 

business operations and from the application of its stored animal waste to agricultural 

land in Bloody Run Creek’s watershed, as a part of the cattle-feeding operation’s 

nutrient management plan.  Id. 

Petitioners-Appellants, in their Complaint, in support of their contention that 

the DNR needed to investigate the increased pollution of Bloody Run Creek, 

summarized evidence that had been adduced in the hearing before ALJ Gordon with 

respect to the water use permit renewal application that had been submitted by Supreme 

Beef.  Id.  Testimony presented in that proceeding by DNR employees, in both direct 
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and cross-examination, had indicated that, in response to tens of thousands of water 

use applications, submitted to the agency over a period of more than half a century, 

none had ever been denied.  Id.  Those DNR-employee witnesses had testified, further, 

as to their understanding that they had limited authority, in the context of a water use 

permit process, to consider only issues of water quantity, and not water quality, when 

making “beneficial use” determinations, necessary to obtain a water use permit.  Id. at 

13.  The DNR witnesses had testified, further, that they had no authority, in such an 

application process, to consider the public interest or impacts on the environment when 

considering water use permit applications.  As described in the Complaint, one witness 

who had attended public hearings for decades, convened to consider water use permit 

applications, had testified that, in all of those instances he had considered the opinion 

of only one member of the public, a person who had offered information that the DNR 

had found useful, which information had been about water quantity issues.  All other 

public comments, according to DNR witnesses, offered in all of those hearings 

convened over a course of many years, had been irrelevant to the DNR’s interpretation 

of the beneficial use issue.   

Petitioners-Appellants, in this matter, alleged in support of their Complaint 

requesting that DNR conduct an investigation, that since the February 1 and 2, 2024, 

evidentiary hearing convened by ALJ Gordon, to consider Supreme Beef’s water use 

permit renewal application, that the condition of Bloody Run Creek had worsened.  Id.  

DWD’s president, Dr. Christopher S. Jones, had served as an expert witness in the 
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water use permit renewal application’s evidentiary hearing.  He had described a water 

quality sensor that had been installed at Bloody Run Creek at Greenfield Avenue, 

located about a quarter- to a half-a-mile away from Supreme Beef.  Id.  In his hearing 

testimony, he had characterized Bloody Run Creek’s nitrate levels at that location as 

some of the worst nitrate pollution in Iowa, averaging about 15 milligrams per liter and 

sometimes reaching 20 milligrams per liter.  Id. 

In their Complaint, Petitioners-Appellants further described how, in the 

intervening months between the date upon which the Water Permit Matter had been 

submitted to ALJ Gordon and the date of his decision, additional information with 

respect to the remarkably-deteriorating quality Bloody Run Creek, immediately 

downstream from Supreme Beef’s operation had been discovered.  Dr. Jones had 

executed a sworn declaration that described post-hearing water testing that had been 

performed at the same location, at Greenfield Avenue. Id.  Testing at the time had 

measured greatly-spiked nitrate levels, at times exceeding 40 milligrams per liter. Id. at 

13-14.  As noted in Petitioners-Appellants’ Complaint, over 10 milligrams per liter of 

nitrate is recognized by the same Drinking Water Act as unsafe for human health, which 

puts infants at risk of Blue Baby Syndrome, and over 5 milligrams per liter of nitrate is 

now linked to increased cancer rates. Id. at 14. 

In their Complaint, Petitioners-Appellants described how Dr. Jones’s post-

hearing declaration had been offered as additional evidence, it had been rejected by ALJ 

Gordon, upon the objection by DNR.  Therefore, the worsening condition of Bloody 



 17 

Run Creek, had never been considered in the Water Permit Matter.  No evidence had 

been produced by DNR to suggest that the cause(s) of the increased deterioration of 

the water had ever been investigated or identified. 

On November 12, 2024, as described in Petitioners-Appellants’ Complaint, more 

than nine months after the evidentiary hearing had concluded, ALJ  Gordon had finally 

issued a proposed decision holding that the DNR was required to consider whether a 

permit applicant’s use of water would (a) harm public health and safety, (b) 

unreasonably impair the long-term availability of water from a surface or groundwater 

source in terms of quantity and quality and (c) be in the best interest and welfare of the 

people of Iowa.  Id.   Judge Gordon had determined that DNR had wrongfully not 

considered any of these factors when it had issued Permit No. 10172-R1, according to 

ALJ Gordon’s decision.  Id.  In so-deciding, however, ALJ Gordon had not rescinded 

the permit’s renewal, but, rather, had remanded the case to the DNR for the purpose 

of considering appropriate and relevant factors concerning the impact of Supreme 

Beef’s use of water upon the quantity and quality of the public water supply—including 

the impact on the surrounding environment.  Id. 

As described in their Complaint, ALJ Gordon had written, in relevant part:  

Because the DNR did not fully consider certain factors except through 
the lens of quantity of water, the 2022 water permit renewal issued to 
Supreme Beef in this matter should be REMANDED to the DNR to 
consider factors beyond the mere quantity of water, such that the DNR 
should articulate a reasonable and rational basis for finding a “beneficial 
use” exists, or does not exist, when considering the following:  
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1) The “effect of the water use upon the owners of any land which 
might be affected,” and “the interest of the people” and the “best interests 
and welfare of the people.” Iowa Code §§455B.262(2), 455B.264(2).  

2) Whether the granting of the permit “will unreasonably impair the 
long-term availability of water from a surface or ground water source in 
terms of quantity or quality, or otherwise adversely affect the public health 
or welfare.” Iowa Code § 455B.267(4).  

3) The beneficial use in the interest of the people, and that the 
public and private funds for the promotion and expansion of the 
beneficial use of water resources be invested to the end that the best 
interests and welfare of the people are served. Iowa Code § 455B.262(2)[.]  

4) The public’s health, safety, interests in lands or waters, and 
prevention of injury to persons or property. Iowa Code § 455B.271(2)(d).  

Id. at 14-15 (quoting Proposed Decision p. 26, Nov. 12, 2024). 

On January 16, 2025, sixty-five days after ALJ Gordon issued his proposed 

decision, with no indication that DNR had conducted any investigation as to the cause 

of Bloody Run’s deteriorating condition, Petitioners-Appellants filed a Complaint 

pursuant to Iowa Administrative Code rule 561—3.3. D0001, Pet. for Judicial Review 

at 15 (4/10/2025) (see D0001 attach, Complaint (4/10/2025)).  More than twenty-five 

(in fact, seventy-nine) residents of Iowa signed the Complaint; they have joined this 

matter as individual Petitioners-Appellants, as listed above in footnote 1.  Id.; see Iowa 

Admin. Code r. 561—3.3(1)(b)(1) (stating that investigation is mandatory when twenty-

five residents of Iowa make a complaint to the DNR).  

In the Complaint, and as Petitioners-Appellants pled in the Petition for Judicial 

Review to which they attached the Complaint, Petitioners-Appellants asserted that 

Supreme Beef’s water use, as allowed under permit No. 10172-R1: has harmed, and will 

continue to harm, public health and safety; will unreasonably impair the long-term 
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availability of water from a surface or groundwater source in terms of quantity and 

quality; and is not in the best interest and welfare of the people of Iowa. D0001, Pet. 

for Judicial Review at 15 (4/10/2025).  The Complaint: asked the DNR to cancel 

Supreme Beef’s renewed water use permit No. 10172-R1 after an investigation; and 

requested that the DNR take notice both of the matter In re: Water Permit No. 10172-

R1, Appeal No. 22DNRWQ0001, which is the administrative matter described here 

and also the direct appeal of the issuance of Supreme Beef’s waster use permit renewal.  

D0001, Pet. for Judicial Review at 15 (4/10/2025).  

Petitioners-Appellants then pled that on January 29, 2025, they had received 

from the DNR a written decision in the form of a cover letter and a memo finding that 

Supreme Beef’s operation qualified as a “beneficial use” within the meaning of Iowa 

Code chapter 455B.  Id. at 16.  The cover letter, signed by Carmily Stone, the head of 

the DNR Water Supply Engineering Section, explained that “[t]he attached memo 

represents the final agency action pursuant to this case.” (emphasis added). Id.  The memo 

stated further, in a series of conclusory statements, and without reference to any specific 

evidence adduced in the course of the public hearing and submitted comments, initially, 

or the evidentiary trial, convened thereafter, that the agency had analyzed whether a 

beneficial use existed in Supreme Beef’s case by considering:  

(1) the effect of the use upon landowners that might be affected;  
(2) the best interests and welfare of the people;  
(3) whether the proposed use “will unreasonably impair the long-term 
availability of water from a surface or ground water source in terms of 
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quantity or quality, or otherwise adversely affect the public health or 
welfare;” and 
(4) whether the proposed use is an investment of public and private funds 
that will promote and expand the beneficial use of water resources, such 
that the proposed use will serve the best interests and welfare of the 
people.  

Id.  The memo explained that the renewed water use permit allowed Supreme Beef to 

withdraw water for operating a cattle feedlot and that “[t]he specific act of livestock 

consuming water will not impact surrounding landowners.”  Id. 

Essentially, as Petitioners-Appellants pled in summary of the January 29, 2025, 

cover letter and memo, the DNR had stopped its analysis of the effects of Supreme 

Beef’s use of water at the act of the cattle drinking water, and had  not examined the 

journey of the water after it had been consumed and digestively processed by the 

animals.  Id.  The DNR concluded that providing water to livestock was in the best 

interests and welfare of Iowans because water was a necessary resource for the business 

of raising cattle.  Id. 

Petitioners-Appellants further alleged that the DNR that other laws, which it 

characterized as “scientifically robust and protective,” exist to protect the environment, 

natural resources, and public health, implying that the DNR should not have to consider 

impacts on the environment, on natural resources and/or on the public health when 

granting water use permits, contrary to statute—and, in spite of ALJ Gordon’s directive 

to the contrary.  Id. at 17.  Further, the decision made no reference to how the 

environment, natural resources, and public health were not being protected due to, for 
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example, the rising nitrate levels in Bloody Run Creek.  Id.  In addition, the DNR’s 

determination had made no reference to specific harms caused to a watershed area 

whose water was already over-burdened by contaminants—examples such as the 

contamination of the well owned by Tammy Thompson’s family, located immediately 

adjacent to Supreme Beef’s growing cattle feeding operation.    

Neither the DNR’s cover letter nor its enclosed memo described any 

investigation it had made nor referenced the request for such an investigation that had 

been set forth in Petitioners-Appellants’ Complaint.  Id..  The memo failed to analyze 

whether Supreme Beef’s renewed water use permit should be canceled pursuant to Iowa 

Code section 455B.271.  Id.  Further, and importantly, neither the cover letter nor the 

memo stated that the DNR had performed an investigation as required by law.  Id.; see 

Iowa Code §§ 455B.134(8) & 455B.174(1); Iowa Admin. Code r. 561—3.3(1)(b)(1). 

After receiving the DNR memo thirteen days after filing their Complaint with 

DNR, Petitioners-Appellants initiated this action, challenging the DNR’s failure to 

investigate their Complaint as required by law. See D0001, Pet. for Judicial Review at 17 

(4/10/2025); see generally Iowa Code §§ 455B.134(8) & 455B.174(1); Iowa Admin. Code 

r. 561—3.3(1)(b)(1). 

B. DNR, Joined by Supreme Beef, Moved to Consolidate and Dismiss and the 
District Court Dismissed the Matter Based on Reasoning Only Applicable to 
a Related Case. 

Before Petitioners-Appellants began judicial review of the Complaint matter, 

parties different than Petitioners-Appellants, in this instance, filed, in the Iowa District 
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Court, in a separate action, a direct appeal of the DNR’s January 29, 2025, decision not 

to rescind its renewal of Supreme Beef’s water use permit. See: Tammy Thompson, Scott 

Boylen, Alicia Mullarkey, Linda Applegate, Larry A. Stone, Mary Damm, and Steve Veysey v. 

Iowa Department of Natural Resources & Supreme Beef, Case No. CVCV011358, Iowa 

District Court for Clayton County. 

In response to Petitioners-Appellants’ filing the Complaint Matter, Respondent-

Appellee DNR filed a motion styled, “Respondent’s Combined Motion to Consolidate 

and Motion to Dismiss in the Complaint Matter.”  See D0005 Res.’s Combined M. to 

Consolidate & M. to Dismiss at 1 (4/22/2025).  The DNR had already filed a motion 

to dismiss in the Water Use Permit Matter, and, so, also filed a notice in that case giving 

notice that it had filed a motion to consolidate the Water Use Permit Matter and the 

Complaint Matter together.  See Thompson et al., Case No. CVCV011358, D0008, M. to 

Dismiss (3/6/2025); id., D0047, M. to Consolidate Present Action with CVCV011384.  

Respondent-Appellee Supreme Beef joined the DNR’s motion.  D0007, Supreme Beef, 

LLC’s Joinder in Iowa Dep’t of Nat. Resources’ Combined M. to Consolidate and M. 

to Dismiss (4/22/2025).  The DNR argued that the two matters involved substantially 

similar parties and common questions of law and fact, and so the cases should be 

consolidated.  D0005 Respondent’s Combined M. to Consolidate & M. to Dismiss at 1 

(4/22/2025).  The DNR argued the case should be dismissed because the Petitioners-

Appellants were not allowed to challenge the issuance of a water use permit by any 

means except appealing the matter to the Iowa Environmental Commission under Iowa 

--
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Code section 455B.278(2).  Id. at 8.  The DNR also argued that the case should be 

dismissed for failure to exhaust administrative remedies, because the DNR had not yet 

responded to the Complaint and therefore the Complaint remained pending.  Id. at 10. 

 Petitioners-Appellants resisted DNR’s motion.  D0009, Petitioner’s Res. to 

Respondent’s Combined M. to Consolidate and M. to Dismiss at 1 (May 2, 2025).  

Petitioner-Appellants argued that, while the Complaint Matter and the Water Use 

Permit Matter shared some factual commonality, the relevant questions of law and fact 

were different.  Id. at 6.  The Complaint Matter was a challenge to the DNR’s failure to 

investigate an Iowa Administrative Code rule 561—3.3 Complaint—one describing 

significant pollution of what, not long ago, was characterized as one of Iowa’s cleanest 

creeks—but which is being damaged by Supreme Beef’s operations.  Id.  The DNR 

demonstrated its errant position in the Combined Motion by insisting that the decision 

on the Complaint was identical to or was a matter already decided by an appeal of its 

decision on the renewal of water use permit No. 10172-R1.  Id.  The DNR admitted 

that it believed it was not required to investigate anything pursuant to an Iowa 

Administrative Code rule 561—3.3 Complaint signed by more than twenty-five affected 

residents, instead claiming it is subject only to its  continuing obligations under Iowa 

Code section 455B.271(2) to cancel a water use permit when the statutory requirements 

for cancellation under that provision have been met.  Id. 

 However, even assuming, arguendo, that the DNR properly granted the renewal 

of permit No. 10172R1 in the matter that was then under review in the Water Use 
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Permit Matter, Thompson et al, Case No. CVCV011358 (and now on appeal in appellate 

case No. 25-1220) the DNR would still be obligated to investigate Petitioners’ rule 

561—3.3 Complaint because, pursuant to the rule, the DNR must investigate a 

Complaint alleging violations of DNR statutes or rules signed by twenty-five residents 

of the state.  See Iowa Admin. Code r. 561—3.3(1)(b)(1).   

Petitioners-Appellants stressed that, while the alleged violation in the Complaint 

are roughly related to the subject matter of Thompson, in that both matters involve 

Supreme Beef’s water use permit, this Complaint Matter involves allegations of water 

pollution, and not water use, and alleges facts not considered in the water use permit No. 

10172-R1 proceeding.  As an example of distinct facts, Petitioners-Appellants’ 

Complaint offered evidence of markedly increased nitrate levels in Bloody Run Creek 

during 2024, see D0001 attach, Complaint at 45 (4/10/2025), evidence which occurred 

after DNR had renewed Supreme Beef’s water use permit, and not part of the record 

in the appeal of the renewal now on review in the Water Use Permit Matter, Thompson.  

The 2024 nitrate evidence is relevant to the DNR’s obligation to cancel water use 

permits when such cancellation is necessary “to protect the public health or safety, to 

protect the public interests in lands or waters, to require conservation measures or to 

prevent substantial injury to persons or property in any manner.”  See Iowa Code 

§ 455B.271(2)(d).  

 Petitioners-Appellants next argued that the DNR’s arguments on dismissal 

should be rejected.  D0009, Petitioner’s Res. to Respondent’s Combined M. to 
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Consolidate and M. to Dismiss at 1 (May 2, 2025).  First, as has already been explained 

in the section of this Resistance on consolidation, this matter is factually and legally 

distinct from an appeal of the DNR’s decision on Supreme Beef’s water use permit 

renewal, and is, instead, a review of how DNR has failed to respond to Petitioners rule 

561—3.3 Complaint asking the DNR to exercise its authority under Iowa Code section 

455B.271(2) and cancel Supreme Beefs permit No. 10172-R1.  The DNR’s obligation 

to cancel a water use permit when the elements of Iowa Code section 455B.271 have 

been met is a continuing obligation separate and distinct from the matters that the DNR 

reviews when it  

considers the renewal of a water use permit application under Iowa Code section 

455B.278(2).  

Although the matters are related and one may logically inform the other, here, 

Petitioners are not asking the DNR to rule on whether it was proper for the DNR to 

have granted Supreme Beef’s application for the renewal of its water use permit.  Iowa 

Code section 455B.278(2) is not an exclusive remedy for all matters resulting from the 

agency’s decision to renew a water use permit.  Actions taken with respect to the 

issuance or renewal of a water use permit does not impact the DNR’s separate and 

distinct obligations under Iowa Code section 455B.271. 

Second, there is no issue or claim preclusion here because there are no relevant 

common questions of law and fact.  To the extent some of the same facts have been 

considered in the renewal matter are material to this proceeding, the presence of new 
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facts as alleged in Petitioners-Appellants’ Complaint, see D0001 attach, Complaint at 45 

(4/10/2025), means that the DNR’s prior factual determination does not have 

preclusive effect in this case. 

Turning to exhaustion, it is true that the DNR has not responded to the 

Complaint.  DNR’s rules in Iowa Administrative Code chapter 561—3 do not have a 

deadline under which the DNR must act.  However, there must be some principles of 

reasonableness and promptness read into the rules, particularly when the quality of 

some of Iowa’s purest natural water is at stake.  Under Iowa  

Administrative Code rule 561—3.3(1)(b)(1), DNR’s investigation into Petitioners’ 

Complaint is mandatory. The conditions complained of were memorialized in water 

samples taken more than a year ago: nitrate levels that exceeded those of any others 

measured in Iowa at that time.  A provision making an investigation mandatory, 

however, has no effect if the investigator has no  

requirement of undertaking that investigation within any particular time period.  The 

DNR may not be allowed to defeat Petitioners’ right to a mandatory investigation by 

simply never taking action on the investigation, and then denying all judicial review 

because the DNR has not acted.  

Further, as the DNR’s arguments in the Combined Motion show, this agency 

cavalierly maintains that it has no obligation to investigate Petitioners’ Complaint, or to 

cancel DNR’s permit No. 10172-R1 should its investigation substantiate Petitioners’ 

allegations that Supreme Beef’s operations are polluting Bloody Run Creek.  Ostensibly 
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because the agency made the decision to renew Supreme Beef’s water use permit, it 

avers in its Combined Motion that it cannot take any action on Petitioner’s Complaint.  

But the Petitioners have raised new facts and are seeking review under a different 

provision of the Iowa Code than those which were considered in the water use  

permit process.  

Iowa law recognized an exception to the exhaustion doctrine when requiring 

exhaustion would be futile.  See North River Ins. Co, 501 N.W.2d at 546.  Because the 

DNR has made it clear it believes it has no actions it can take on Petitioners’ Complaint, 

requiring Petitioners to wait until the DNR finally, if ever, decides to make a formal 

response to the Complaint assigns a futile and  

meaningless role to citizens who have been empowered by statute to advance their 

concerns about water pollution to this agency  Under these circumstances,  the 

exhaustion doctrine should not be allowed to excuse the agency charged with the 

responsibility of protecting the water of this state— defined by Iowa Code as the 

“public wealth of the people,” see Iowa Code § 455B.262(3)—from  

taking necessary and appropriate action in response to the filing of a Complaint. 

 The district court denied DNR’s motion to consolidate in a short order, which 

succinctly stated “[t]he matter[s] involve different legal issues.”  D00 Order at 2 

(5/7/2025).  However, despite finding that the Complaint Matter and the Water Use 

Permit Matter involve different issues, the Court then issued identical Rulings on the 

DNR’s motion to dismiss using the Thompson caption in both cases.  Compare D0014, 
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Ruling on Respondent’s M. to Dismiss at 1 (6/25/2025) with Thompson et al., Case No. 

CVCV011358, D0008, M. to Dismiss (3/6/2025). 

 Petitioner-Appellants appealed the dismissal in this appeal. 

ARGUMENT 

I.  THE DISTRICT COURT ERRED WHEN IT FAILED TO CONSIDER THE 
PETITIONERS-APPELLANTS’ COMPLAINT UNDER IOWA CODE 
SECTIONS 455B.134(8) AND 455B.174(1) AS AN OTHER AGENCY ACTION, 
REVIEWABLE UNDER IOWA CODE CHAPTER 17A, AND, INSTEAD, 
DISMISSED PETITIONERS-APPELLANTS’ CLAIMS BASED ON THE 
WRONGFUL CONCLUSION THAT PETITIONERS-APPELLANTS, UNDER 
NON-APPLICABLE STATUTORY AND ADMINISTRATIVE LAW 
PROVISIONS FOR AN APPEAL OF A CONTESTED CASE PROCEEDING, 
INVOLVING THE ISSUANCE OF A RENEWED WATER USE PERMIT, ALSO 
BEFORE THE DISTRICT COURT, HAD FAILED TO EXHAUST ALL 
ADMINISTRATIVE REMEDIES 

A.  Error Preservation and Standard of Review.   

Error was preserved on this issue because Respondent DNR and Indispensable 

Party Supreme Beef, both moved to dismiss the Petition for Judicial Review, which 

Petitioners-Appellants resisted and concerning which the District Court ruled, 

dismissing the Petition for Judicial review.  D0088 at 4-6, 9; see generally Meier v. Senecaut, 

641 N.W.2d 532, 540 (Iowa 2002). 

An appellate court reviews a district court’s ruling on a motion to dismiss for 

correction of errors at law.  Struck v. Mercy Health Services-Iowa Corp., 973 N.W.2d 533, 

538 (Iowa 2022).  For the purposes of a motion to dismiss, the Court accepts as true all 

well-pled factual allegations.  Shumate v. Drake Univ., 846 N.W.2d 503, 507 (Iowa 2014).  



 29 

The petition is viewed in its most favorable light, resolving all doubts and ambiguities 

in the petitioner’s favor.  Benskin, Inc. v. West Bank, 952 N.W.2d 292, 298 (Iowa 2020).  

The appellate court will affirm the dismissal only if the petition shows no right of 

recovery under any state of facts.  Id. 

 B.  The District Court Erred in Dismissing the Complaint Based on 
Failing to Exhaust Administrative Remedies in a Related, but Separate, Matter 
in a Different Case. 

Under Iowa Code section 17A.19(10)(c), a petitioner is entitled to relief in district 

court if an agency action is “[b]ased upon a procedure or decision-making process 

prohibited by law or was taken without following the prescribed procedure or decision-

making process.”  Here, the DNR failed to follow their prescribed decision-making 

process for investigating a Complaint submitted by more than twenty-five Iowa 

residents, as is described in Iowa Code sections 455B.134(8) and 455B.174(1) and Iowa 

Administrative Code rule 561—3.3(1)(b)(1). 

Iowa Administrative Code rule 561—3.3(1)(b)(1) requires the DNR to 

investigate a Complaint that is submitted by twenty-five or more residents and then 

respond.  The Complaint, in this instance, had been submitted by DWD, a nonprofit 

membership corporation organized under the laws of Iowa, and eighty-nine individuals, 

seventy-nine of whom joined this action as the Individual Petitioners named in footnote 

1.   

Iowa Administrative Code Section 561 – 3.3(1)(b)(1) reads as follows:  
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Mandatory investigations.  The department shall investigate the following 
types of complaints: alleged unauthorized depleting uses of water pursuant 
to Iowa Code section 455B.274; alleged violations of air or water pollution 
statutes, rules or permits when requested by any state agency, political 
subdivision, local board of health, or 25 residents of the state pursuant to Iowa 
Code subsections 455B.134(8) and 455B.174(1). The appropriate office shall 
conduct an investigation and notify the complainant of the results of the 
investigation.  

(emphasis added).  Appellants’ Complaint certainly met this threshold and there is no 

question as to whether the DNR should have investigated the matter complained-of. 

This duty falls under the mandatory investigations section of Iowa Code section 

455B.134(8) because that provision provides that “[t]he department shall investigate” 

the Complaint—shall meaning that the investigation is mandatory.  Id. (emphasis 

added). 

Iowa Code section 455B.134(8) states, in relevant part, as follows: 

The director shall …[c]onsider complaints of conditions reported to, or 
considered likely to, constitute air pollution, and investigate such 
complaints upon receipt of the written petition of any state agency, the 
governing body of a political subdivision, a local board of health, or 
twenty-five affected residents of the state. 

Further, Iowa Code section 455B.174(1) also requires the following:  

The director shall … [c]onduct investigations of alleged water pollution 
or of alleged violations of this part 1 of subchapter III, chapter 459, 
subchapter III, chapter 459A, or chapter 459B, or any rule adopted or any 
permit issued pursuant to this part 1 of subchapter III, chapter 459, 
subchapter III, chapter 459A, or chapter 459B, upon written request of 
any state agency, political subdivision, local board of health, twenty-five 
residents of the state, as directed by the department, or as may be 
necessary to accomplish the purposes of this part 1 of subchapter III, 
chapter 459, subchapter III, chapter 459A, or chapter 459B. 
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 Again, Appellants met the burden under the Iowa Code when over 25 affected 

residents signed onto the Complaint filed with the DNR.  The DNR was legally 

obligated to investigate the matters described in Complaint, but failed to do so. Instead, 

the DNR issued a conclusory memo, without reference to any investigatory facts or 

findings, yet also indicating that the document’s decision constituted the “final agency 

action.”  

Therefore, the DNR was required to investigate Petitioners-Appellants’ 

Complaint and to take any action warranted by the investigation.   Having failed to 

investigate the Complaint, and having failed, further, to have taken any action warranted 

by that investigation, the DNR, by definition, failed to follow the prescribed procedure 

or decision-making process set forth in Iowa Administrative Code rule 561—

3.3(1)(b)(1).  As such, the district court should have ordered the DNR to comply with 

the Iowa Code and Iowa Administrative rule 561—3.3(1)(b)(1) by investigating and 

taking any action(s) warranted by that investigation. 

CONCLUSION 

Petitioners-Appellants pray that the District Court’s order dismissing this 

matter be reversed and that the matter be remanded for further proceedings. 
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REQUEST FOR ORAL ARGUMENT 

Driftless Water Defenders, et al., respectfully request oral arguments. 
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