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II.

STATEMENTS OF THE ISSUES

WHETHER THE DISTRICT COURT ERRED IN FINDING
THAT THE COMMISSIONER HAD STANDING TO VACTE
THE DISTRICT COURT’S ORDER EXPUNGING NIKULSKT'S
PETITION TO EXPUNGE HIS RECORD IN THE
INVESEMENT ADVISER REGISTRATION DEPOSITORY
PURSUANT TO IOWA CODE § 502.511

WHETHER THE DISTRICT COURT ERRED IN GRANTING
THE COMMISSIONERS PETITION TO VACATE FOR
IRREGULARITY OR FRAUD IN THE DISTRICT COURT’S
PRIOR ORDER EXPUNGING NIKULSKT'S RECORD IN THE
INVESEMTNE ADVISER REGISTRATION DEPOSITORY
PURSUANT TO IOWA CODE § 502.511



ROUTING STATEMENT

The Iowa Supreme Court should retain this matter as it a case
“presenting substantial issues of first impression.” Iowa R. App. P.
6.1102(2)(c). Iowa Code § 502.511 was enacted into law in 2023 and to
date, there have been no interpretations of the statute. Importantly, this
newly enacted law outlines who may obtain or seek expungements in the
financial advisor setting, and necessary for this appeal, who is required
to be a party to those proceedings. As there are numerous financial
advisors throughout the State of Iowa, a definitive ruling on this issue is
of great importance.

What is more, this case provides a unique opportunity to provide
further clarification regarding the operation of Iowa R. Civ. P. 1.1012-
1013 petitions to vacate. In particular, the Iowa Supreme Court can
provide further clarity on what constitutes the necessary irregularities
or fraud necessary to vacate a district court’s prior judgment order. This
case provides the Supreme Court with an opportunity to address when
the information is directly before and considered by the district court at
the time of judgment there can be an “irregularity” or “fraud” sufficient

to vacate that judgment. This issue i1s unique to this case and not



previously decided by the Supreme Court. As such, the Iowa Supreme

Court should retain jurisdiction of this matter.

STATEMENT OF THE CASE

Nature of the Case

This is an appeal brought by Brian J. Nikulski (“Nikulski”)
following the expungement of customer disputes pursuant to Iowa Code
Sec. 502.511 (2025). On August 26, 2024, the district court entered an
order expunging Nikulski’s record from the published Investment
Adviser Registration Depository, Investment Adviser Public Disclosure,
Central Registration Depositor, and Broker Check. On February 10,
2025, the Iowa Insurance Commissioner (“Commissioner”), originally a
non-party to this action, filed a petition to vacate the August 5, 2025
expungement order pursuant to ITowa R. Civ. P. 1.1012(2). On October 8,
2025, entered an order granting the petition to vacate and vacated the

August 26, 2024 order.

Course of Proceedings

On June 10, 2024, Nikulski filed a Petition for Expungement and
Declaratory Relief. D0002, Petition (06/10/2024). Pursuant to Iowa Code

Sec. 502.511, Nikulski was listed as the Petitioner and Nikulski



Financial, Inc. (“NFI”) was listed as the Respondent, as a nominal party
that reported Nikulski’s dispute disclosures to various reporting
agencies. On July 25, 2024, Nikulski and NFI filed a “Consent Motion for
Entry of Judgment.” DO0009, Consent Motion (07/25/2024). On August
26, 2024, the district court entered an order granting Nikulski’s request
and ordered that various reported customer dispute disclosures would be
removed from Nikulski’s record. DO0014, Order for Judgment
(08/26/2024).

On February 10, 2026, the Commissioner filed a Petition to Vacate
Judgment, seeking to overturn the district courts August 26, 2024 order
for expungement. D0016, Petition to Vacate (02/10/2025). Nikulski filed
a motion to dismiss the Commissioner’s Petition to Vacate Judgment on
March 12, 2025. D0020, Motion to Dismiss (03/12/2025). After a hearing
on June 13, 2025, the district court entered an order granting the
Commissioner’s Petition to Vacate and denying Nikulski’s Motion to
Dismiss on October 8, 2025. D0027, Order for Judgment (10/08/2025).
Nikulski filed a timely Notice of Appeal on November 6, 2025. D0032,

Notice of Appeal (11/06/2025).



Statements of the Facts

The facts in this case are not in dispute and there is little factual
record given the procedural posture in this case. On June 10, 2024,
Nikulski filed a Petition for Expungement and Declaratory Relief
(“Petition for Expungement”) with the Iowa District Court, Scott County
(“District Court”), pursuant to ITowa Code § 502.511 and/or the court’s
inherent equitable authority, seeking expungement of five customer
dispute disclosures (the “Disclosures”) published on his Investment
Adviser Registration Depository (“IARD”), Investment Adviser Public
Disclosure (“IAPD”), Central Registration Depository (“CRD”) and
BrokerCheck records (together, “Registration Records”). D0002. The
Disclosures were published to Nikulski’s Registration Records by
Nikulski’s firm, “NFI” . D0O002 at 99 37, 39, 63, 83, and 106. Iowa Code §
502.511(2) (the “Statute”) states that either “[tlhe commissioner of
Insurance, or the investment adviser that reported the information in the
record in the investment adviser registration depository, may be named
as a respondent or as respondents in the proceeding to expunge the
information.” (emphasis added). Therefore, Nikulski named NFI — the

investment adviser that reported the information in the record — as the



respondent to the Petition for Expungement. D0019 at 4-5., Brief in
Support (03/12/2025). On July 22, 2024, NFI submitted its Answer to the
Petition for Expungement, admitting all material allegations in the
Petition for Expungement. D0007, NFI Answer (07/2024). On July 24,
2024, Nikulski filed a Consent Motion for Entry of Judgment (“Consent
Motion”), as no genuine dispute of material fact existed to Nikulski’s
request for expungement. D0O009. On August 5, 2024, the district court
issued an order stating that, “Since no proposed order setting the matter
for hearing was submitted with the motion, it was scheduled for non-oral
submission. Upon review, the Court finds that a hearing is required.”
D0010, Order Re: Motion (08/05/2024). On August 15, 2025, Nikulski
filed a Request for Clarification Regarding the Court’s Order dated
August 5, 2024 (“Request for Clarification”), asking for clarification as to
whether the hearing the Court requested would be on the Consent
Motion, or whether an evidentiary hearing is required. D0011, Request
for Clarification (08/15/2024). Nikulski also submitted the Trial
Scheduling and Discovery Plan. DO0012, Trial Scheduling Plan
(08/15/2024). On August 26, 2024, without any further clarification from

the District Court regarding its request for a hearing or Nikulski’s
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Request for Clarification, the district court issued an Order of Judgment
(“Order of Judgment”), finding that “Occurrence Numbers 2083093,
2083094, 2131465, 2141624 and 2292121 [the Disclosures] shall be
expunged from Mr. Nikulski’s ... [Registration Records].” D0014.

On February 10, 2025, nearly six months after the Order of
Judgment was issued, the Commissioner, a non-party to this action?, filed
a Petition to Vacate seeking that the District Court vacate the Order of
Judgment. D0016. The Commissioner sought to vacate the Order of
Judgment based on three grounds: (1) that the Commissioner was an
indispensable party to the Petition for Expungement; (2) that the
proceedings involved extrinsic fraud; and (3) that the Petition for
Expungement lacked merit. D0O016. On March 12, 2025, Nikulski filed a
motion to dismiss the Commissioner’s Petition to Vacate (“Motion to
Dismiss”), along with his brief in support, arguing that, inter alia, the
Commissioner was not a party to this action, had no standing, and was
not an indispensable party; that there is no evidence of extrinsic fraud;

and that a petition to vacate is not the proper mechanism to argue that

1 The Commissioner still has not sought intervenor, nor has intervenor
been granted in this action. Therefore, the Commissioner is still not a
party to this case.
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the underling petition lacked merit. D0019, D0020. On March 21, 2025,
the Commissioner filed a Motion to Strike2? or Resistance to Motion to
Dismiss (“Resistance”). D0022, Resistance to Motion to Dismiss
(03/21/2025). On March 28, 2025, Nikulski filed his reply in support of
his motion to dismiss (“Reply”). D0023, Reply in Support of Motion to
Dismiss (03/28/2025). On June 13, 2025, a hearing on the Commissioner’s
Petition to Vacate and on Nikulski’s Motion to Dismiss was held. At the
hearing, oral arguments were submitted on the issues by the parties and
non-party Commissioner, but no evidence was presented or entered.

On October 8, 2025, Judge Tamra Roberts issued the Order to
Vacate. D0027.

Other relevant and necessary facts may be discussed in the

argument section infra.

2 The Commissioner, while stated “motion to strike” in the title of the
document, never sought to strike anything and the Court properly
disregarded this “motion”.
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ARGUMENT

I. THE DISTRICT COURT ERRED IN FINDING THAT THE
COMMISSIONER HAD STANDING TO CHALLENGE THE
ORDER OF JUDGMENT AS IT WAS NOT AN
INDISPENSABLE PART TO THE UNDERYLING ACTION.

Preservation of Error

The issue of whether the Commissioner had standing was raised
and decided by the district court. D0027, at P. 7-11. As such, error was
preserved on this issue. See Meier v. Senecaut, 641 N.W.2d 532, 537
(Towa 2002) (“It is a fundamental doctrine of appellate review that issues
must ordinarily be both raised and decided by the district court before we
will decide them on appeal.” (citing Metz v. Amoco Oil Co., 581 N.W.2d
597, 600 (Towa 1998)).

Standard of Review

The Commissioner sought an equitable ruling in this equitable
case, accordingly, the standard of review in this case is de novo. Iowa R.
App. P. 6.907; see also In re Marriage of Thrailkill, 438 N.W.2d 845, 846
(Towa Ct. App. 1989).

Discussion

Pursuant to Iowa R. Civ. P. 1.1012, a “court may correct, vacate, or

modify a final judgment or order, or grant a new trial on any of the
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following grounds ... 1.1012(2) Irregularity or fraud practiced in
obtaining it.”3 The burden that the party bears in attempting vacaturis a
heavy one. In re Marriage of Hutchinson, 974 N.W.2d 466, 475 (Iowa
2022) (internal citation omitted). The fraud alleged must be proven by
clear and convincing evidence. Fries v. Barney, No. 21-1124, 2022 WL
2348145, *2 (Iowa Ct. App. June 29, 2022). Fraud has six elements that
must be established by the party seeking to vacate the judgment: “(1)
misrepresentation or failure to disclose when under a legal duty to do so,
(2) materiality, (3) scienter, (4) intent to deceive, (5) justifiable reliance,
and (6) resulting injury or damage.” Id.

Fraud comes in two varieties: extrinsic and intrinsic. /d. at *3. To
vacate a judgement under Rule 1.1012(2), the fraud must be extrinsic to
the judgment. /d. Extrinsic fraud is conduct by litigants that has
“prevented a fair submission of the controversy” which includes “lulling
a party into a false sense of security or preventing that party from making

a defense.” Id. (internal citations and quotations omitted). Examples of

3 While there are other grounds listed under this rule, the Commissioner
only alleged in its Petition to Vacate this specific ground for vacatur G.e.
fraud), therefore all other grounds were not at issue.

14



extrinsic fraud are “a bribed judge, the dishonest attorney representing
the defrauded client, or a false promise of compromise.” Id. Intrinsic
fraud, by contrast, “inheres in the issues submitted to and decided by the
court.” Id. Classic examples of intrinsic fraud are “perjury, submission of
false exhibits, and concealing or misrepresenting evidence.” /d

The district court erred in finding that the Commissioner had
standing to bring a petition to vacate the order previously issued by
the district court. The district court relied on one case in determining
that the Commissioner had a “legally cognizable injury” here. D0027,
Order at 7; Miller v. lowa Voter Registration Commission, 13 N.W.3d
1 Towa 2024). However, while the Miller case suggests that there may
be a “legally cognizable injury” to an office holder, the district court
did not sufficiently analyze whether there actually was any “legally
cognizable injury” to the Commissioner here, as there was none. Miller
states that “merely alleging a violation of a statutory procedural right”
is not sufficient to confer standing, and that “[slerving as a public
official does not automatically confer special status for standing
purposes.” Id. at *9. However, the district court in this case reasoned

that the Commissioner’s legally cognizable injury was merely that
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“[tlhe judgment changes information on a government database.”
DO0027 at 9. This is not sufficient to satisfy the reasoning of Miller. It
1s not even sufficient to satisfy the district court’s own reasoning. In
that same paragraph the district court declares that the mere
existence of the government database is sufficient to justify standing,
while also disclaiming that the existence of the government database
“does not compel joinder in every case.” D0027 at 9. While Miller
pointed to specific, actual injuries to the government actor if the
county auditor could not ensure the integrity of a certain voting
database (e.g. inability to ensure that voting equipment is operational
and functioning properly, inability to oversee the canvassing of votes,
and inability to report election results), the district court found no
such specific injuries here, nor were any such injuries in evidence.
Despite the Court’s reasoning in Miller, the district court essentially
found a non-party government actor to have standing merely for
“[slerving as a public officiall.]” Miller, 13 N.W.3d at 9.

Further, the district court erred by finding that the
Commissioner had standing because “Mr. Nikulski controlled both

sides of the expungement action and resolved it by consent.” D0O027 at
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9. There is no rule or law — nor did the district court cite to any rule or
law — requiring that there be true adversity in an action to expunge
certain information from an investment adviser representative’s
record. In fact, Iowa Code § 502.511 (the “Statute”) explicitly allows
for the Commaissioner orthe investment adviser firm that reported the
information to be named as a respondent in the proceeding and uses
permissive — not mandatory — language. Nikulski named the
investment adviser firm as a respondent in compliance with the
Statute. Requiring parties to search outside of the black-letter law for
a truly adversarial party, when it is not obligated by the Statute to do
so, would lead to inequitable and inconsistent application of the
Statute. The legislature could have required that the Commissioner
be named as a respondent to expungement actions if it saw fit to do so.
Instead, it made the naming of the Commissioner as a respondent
optional. The district court erred by imposing requirements into the
Statute that do not exist and would prejudice any claimant seeking

relief under the Statute.

A. The Commissioner is not an indispensable party to this action.

The district court further erred in its reasoning as the

17



Commissioner did not otherwise have standing to participate in the
action because it was not an indispensable party. “A party is
indispensable if the party's interest is not severable, and the party's
absence will prevent the court from rendering any judgment between
the parties before it; or if notwithstanding the party's absence the
party's interest would necessarily be inequitably affected by a
judgment rendered between those before the court.” Iowa R. Civ. P.
1.234(2). Iowa R. Civ. P. 1.234(3) imposes a mandatory duty on courts
to order indispensable parties to be “brought in.” The act of joining
Interested parties to a lawsuit does not rest entirely upon the parties
of record. Tod v. Crisman, 99 N.W. 686, 689 (Iowa 1904).

First, the district court, fully aware of its obligations under I.C.A.
Rule 1.234(3), initially correctly ruled on the Petition for Expungement
when issuing the Order of Judgment without the Commissioner
present in the action. Second, it is clear and unambiguous that the
Commissioner was not an indispensable party pursuant to Iowa Code
§502.511, which governs expungement proceedings for investment
adviser records. While the Statute permits the Commissioner to be

named as a party, it does not require it. See, Iowa Code §502.511(3)(c)
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(“[tlhe commissioner of insurance, or the investment adviser that
reported the information in the record in the investment adviser
registration depository, may be named as a respondent or as
respondents in the proceeding to expunge the information.”)
(emphasis added). Had the Legislature intended to make the
Commissioner an indispensable party to these types of expungement
proceedings, it would have used mandatory language.

Indeed, the legislative history is informative. Iowa Code § 502.511
was recently adopted and signed into law in 2023. This provision started
as House Study Bill 213 which mandated: “The commissioner of
msurance shall be the respondent in the proceeding.” H. Study B. 213,
90th G.A. Reg. Sess. Iowa 2023). This was also explicitly mentioned in
the study bill’s original legislative history. /d. Yet, when the bill was
introduced before the legislature, it was amended to its current form to
allow either the Commissioner or the investment adviser firm to be
named as the respondent. . See Iowa Code Section 502.511(2).
“Legislative history that shows a bill’'s changes over the course of its
enactment can be especially revealing. When the legislature eliminates

a provision during the debate process, ‘the statute should not be
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construed’ in a way that gives effect to the eliminated provision.” Estate
of Butterfield v. Chautaqua Guest Home, Inc., 987 N.W.2d 834, 840 (Iowa
2023) (quoting Chelsea Theater Corp. V. City of Burlington, 258 N.W.2d
372, 374 (Towa 1977) (further citations omitted)). That is exactly what the
Commissioner is advocating here. The legislature originally attempted to
require the Commissioner to be the respondent, but through the debate
process, this requirement was omitted, given a clear indication that the
legislature did not intend to mandate the Commissioner’s participation
in expungement proceedings. This legislative history weighs heavily

against the Commissioner’s arguments that they are a necessary party.

Notably absent from the record and the district court’s ruling is
any factual basis to support a finding that the Commissioner was an
indispensable party because it does not exist. The Commissioner
stated that “[tlhe outcome of this proceeding materially and
substantially effects the interests of the Division, and neither party
[Nikulski nor NFI] can adequately represent those interests.” D0016
at § 23. But the Commaissioner failed to present any evidence how or
why an expungement order materially and substantially effects its

interests, and likewise, the district court failed to make such a finding.
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This Court has, on the other hand, consistently held that regulatory
bodies with general oversight duties are not automatically
indispensable parties. In State ex rel Cox v. Consolidated
Independent School District, 246 Iowa 566, 68 N.W.2d 305 (1955),
defendants argued that a county board of education should have been
joined as an indispensable party because it “has general and specific
duties relating to the school system.” Id. at 577. This Court firmly
rejected this argument, holding that the board’s general regulatory
duties did not make it an indispensable party. /d. Similarly, in
Selchert v. State, 420 N.W.2d 816 (Iowa 1988), this Court explained
that a party is not indispensable simply because a judgment might
“affect or even complicate” their interests. /d. at 819. Similarly, here,
the Commissioner’s regulatory interest in maintaining investment
adviser records does not make it indispensable to an expungement
request, and the district court erred in its finding.

The district court (and Commissioner) even acknowledged that
1t was not in fact a true indispensable party. In the Petition to Vacate,
the Commissioner stated that “[tlhere may be instances where the

Commissioner is not an indispensable party, but in this case — due to

21



Mr. Nikulski’s self-dealing — there is no doubt the Commissioner is
indispensable.” D0016 at  25. Likewise, the district court found that
since “[the Statute] is permissive, it does not categorically require
naming the Commissioner in every expungement case.” D0027 at 8.
Instead, the district court simply found that since the “expungement
judgment altered public-facing regulatory records maintained for the
benefit of investors and overseen, in relevant part, by state authorities
... [tlhe Commissioner possesses a direct, protectable interest in the
integrity of those records sufficient to render the Commissioner a
necessary party. D0027 at 9. The district court also found that
proceeding to a judgment without the Commissioner was therefore a
“procedural irregularity” sufficient to overturn the Order of Judgment.
1d. However, the Commissioner’s regulatory interest cited to is entirely
severable from the discrete question of whether specific customer
complaints should be expunged under Iowa Code §502.511. The
expungement from Nikulski’s record of allegations made against him
by former customers does not impair the Commissioner’s broader
regulatory authority over Nikulski or any other investment advisers.

As previously stated, the Legislature explicitly contemplated that
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expungement proceedings could occur without the Commissioner’s
participation, meaning that the Legislature viewed the
Commissioner’s regulatory interest as distinct and severable from
individual expungement determinations. This is because the
expungement criteria in Iowa Code §502.511 focuses on the factual
accuracy and merit of the customer complaint allegations—matters
that can be fully adjudicated between the adviser and the RIA firm
that reported the information in the record without the
Commissioner’s participation. Unlike cases requiring joinder of absent
parties who have direct financial or property interests at stake G.e.,
Matter of Est. of Janssen, 7 N.W.3d 516 (Iowa 2024)), the
Commissioner’s interest here is derivative and supervisory, and the
district court was in error to find otherwise.

B. The district court erred in finding that the Commissioner
established standing to file the petition to vacate.

To establish standing, a party must “show (1) a specific,
personal, and legal interest in the litigation and (2) an injury.” In re
Estate of Frye, No. 13-1170, 2014 WL 3511827, *3 (Iowa Ct. App. July
16, 2014) (quoting In re Trusteeship Under the Will of Wilbert Frye,

No. 08-0775, 2009 WL 250355 at 3-4 (Towa Ct. App. Feb. 4, 2009)). The
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district court found that because the Commissioner’s office maintains
regulatory records in general, and the “expungement judgment
altered public-facing regulatory records maintained for the benefit of
investors and overseen, in relevant part, by state authorities, the
Commissioner had standing to challenge any judgment affecting those
records. D0027 at 9. The district court’s reasoning was flawed. Under
this theory, the Commissioner could challenge any court order
affecting any regulated entity, at any time, simply because the order
might impact records within the Commissioner’s purview. Such an
expansive view of standing would undermine the finality of judgments
and create uncertainty in the judicial process. This interest is also too
generalized and attenuated to support standing. See, Godfrey v. State,
752 N.W.2d 413, 419 (Iowa 2008) (explaining that a party must have
“a special interest in the challenged action, ‘as distinguished from a

general interest”) (quoting City of Des Moines v. Pub. Employment

Relations Bd., 275 N.W.2d 753, 759 (Iowa 1979)). The Commissioner

failed to establish the first element of standing and did not present
sufficient interest in the litigation, and the District Court was in error

to find otherwise.
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The Commissioner likewise failed to establish, and the district
court erred in finding, that the second element of standing — an injury
in fact — was present. D0027 at 9. An injury in fact requires “a direct
stake in the outcome of a litigation,” not merely “an interest in the
problem.” Godfrey, 752 N.W.2d at 419 (quoting United States v.
Students Challenging Regulatory Agency Procedures, 412 U.S. 669,
689 n.14 (1973)). The district court made a vague finding that “the
Commissioner possesses a direct, protectable interest in the integrity
of those records” but failed to point to any specific harm the
expungement order caused the Commissioner’s ability to regulate
investment advisers in Iowa. D0027 at 9. Instead, the district court
simply states that the Commaissioner was “the party best positioned to
contest expungement and to present the countervailing public-interest
perspective,” again, without any factual evidence to support this
finding. /d. The initial expungement order did not prevent the
Commissioner from maintaining records; it merely required it to
update certain records pursuant to a valid court order. Most
significantly, the expungement order did not restrict the

Commissioner’s authority to investigate new complaints against
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Nikulski, limit his ability to bring future enforcement actions, impair
his oversight of other investment advisers, prevent him from requiring
ongoing disclosures from Nikulski, or interfere with his general
regulatory powers under Iowa Code Chapter 502.

Therefore, the district court erred in finding that the Commaissioner

had standing to file its Petition to Vacate

II. THE DISTRICT COURT ERRED IN FINDING THAT THERE
WAS IRREGULARITY OR FRAUD IN OBTAINING THE
INITIAL JUDGMENT GRANTING EXPUNGEMENT

Preservation of Error

The issue of whether there was irregularity or fraud in obtaining
the initial judgment was raised and decided before the district court.
DO0027, at P. 8-11. As such, error was preserved on this issue. See Meier
v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002) (“It is a fundamental
doctrine of appellate review that issues must ordinarily be both raised
and decided by the district court before we will decide them on appeal.”
(citing Metz v. Amoco Oil Co., 581 N.W.2d 597, 600 (Iowa 1998)).

Standard of Review

The Commissioner sought an equitable ruling in this equitable

case, accordingly, the standard of review in this case is de novo. Iowa R.
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App. P. 6.907; see also In re Marriage of Thrailkill, 438 N.W.2d 845, 846
(Iowa Ct. App. 1989)
Discussion

A. The District Court Dismissed Corporate Separateness Under
lowa Law.

The district court’s entire “fraud” analysis relied upon conflating
Nikulski with NFI, claiming they are effectively the same entity and
that Nikulski sued himself. D0027 at 9-10. This analysis directly
contradicts Iowa law regarding corporations. Under Iowa law,
corporations possess a legal identity distinct from their officers,
directors, and shareholders. A corporation is considered a legal
“person” with its own rights and obligations separate from the
individuals who own and manage it. This is established in Iowa Code
§490.302, which provides that corporations have the same powers as
individuals to conduct business—including the capacity to sue and be
sued in their own name. The Iowa Supreme Court has also
consistently held that “a corporation is an entity separate from its
owners.” Briggs Transp. Co. v. Starr Sales Co., 262 N.W.2d 805, 809
(Iowa 1978). NFI is a proper corporate entity first established under
Iowa law in 2006. D0016, Ex. 2. Nikulski may be the president of NFI;
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however, he is not legally identical to the corporation. NFI maintains
its own records, files separate tax returns, maintains corporate
formalities, has its own legal interests, and was independently
represented by counsel in the underlying proceeding. DO0005,
Appearance (07/22/2024); D0019 at 13-14. Furthermore, Iowa Code
§502.401-406 (2025) distinguishes between “investment advisers”
(typically firms) and “investment adviser representatives” (typically
individuals). The law defines representatives as those who are
“employed by or associated with an investment adviser[.]” Iowa Code
§502.102(16) (2025). For Nikulski, formation of NFI was necessary to
adhere to the substantive compliance obligations imposed upon those
who engage in the sale of securities. See, Iowa Code §502.411 (2025)
and Iowa Admin. Code r. 191-50.39. Nikulski established NFI as a
corporate entity through which he conducts his investment advisory
business, which i1s exactly what the regulatory structure anticipates
and effectively requires.

Iowa Code §502.511(3)(c) explicitly contemplates and allows
expungement proceedings between investment adviser

representatives and their firms. The Legislature understood the
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industry structure and made the Commissioner’s participation
optional, not mandatory. This reflects recognition that separate
representation of the corporate entity provides sufficient adversarial
process, even when ownership interests overlap. The district court’s
ruling is fundamentally prejudicial to smaller practitioners in the
Iowa securities industry, and abiding by such a concept would render
the expungement remedy practically unavailable to those individuals
(like Nikulski), which the Legislature clearly did not intend.
B. The District Court Misapplied the Legal Standard for

“Extrinsic Fraud” and Ignored the Validity of Consent
Judoments.

Extrinsic fraud occurs when a party is prevented from having his
day in court through misconduct such as “lulling a party into a false
sense of security or preventing him from making a defense.” Miller v.
AMF Harley-Davidson Motor Co., 328 N.W.2d 348, 353 (Iowa Ct. App.
1982) (quoting In re Marriage of Short, 263 N.-W.2d 720, 723 (Iowa
1978)). No such conduct occurred in this matter, nor did the district
court make such a finding. The district court found that it was
“undisputed” that “Mr. Nikulski controlled both sides of the

expungement action and resolved it by consent.” D0027 at 9. However,
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this fact was in dispute, as Nikulski asserted that NFI is legally
separate from Nikulski and was independently represented by counsel
in the matter. D0O019 at 13-14. Furthermore, the district court found
that Mr. Nikulski “orchestrated the absence of real adversity” which
“falls comfortably within the description of extrinsic irregularity or
fraud because it prevents the fair submission of the matter to the
Court.” D0027 at 9-10. In this finding though, the district court
apparently ignored the plain language of the Statute, and the fact that
there was nothing secretive about the proceedings in the underlying
matter: all filings were public and the corporate relationship between
Nikulski and NFI was fully disclosed in the pleadings. D0O002 at 9 4,
103. Nikulski is publicly listed as the president of NFI. D0O016, Ex. 1
and Ex. 2. Nikulski’s name is even the same name as his firm —
Nikulski Financial, Inc. D0016 at Ex. 1. This information was readily
available and unequivocally apparent to the district court when the
original decree on August 26, 2024 was entered by the district court. This
transparency is fatal to any finding of extrinsic fraud, which requires
“the most egregious misconduct” or “[alt the very least . . . a showing

of fault, willfulness, or bad faith . . .” Miller, 328 N.W.2d at 353. The
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district court similarly made no finding of fault, willfulness, or bad faith,
and there was no such evidence of this in the record to support such a
finding.

The district court erroneously reasons that, since there was no
objection to Nikulski’s request to expungement, there must have been
“fraud,” and it could not have been a valid judgment. D0027 at 10. This
rationale belies the very notion of consent judgments. Consent
judgments promote judicial economy because they dispose of the need
for protracted litigations, reducing the burden on court resources
while allowing parties to reach mutually acceptable resolutions.
Furthermore, “fraud can only be established by clear, convincing, and
satisfactory evidence, and will not be presumed, but must be proved.”
1d. Here, the district court failed to find fraud by clear, convincing, and
satisfactory evidence. The parties did not actively misrepresent facts
to the district court, and all relevant information was fully disclosed
in the pleadings, allowing the district court to make an informed
decision with complete transparency about the parties’ relationship.

Interestingly, the Commissioner even conceded that there was

no actual fraud sufficient to satisfy its burden to vacate the judgment.
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DO0016 at § 33 (The Commissioner stated: “In this case, the issue is not
whether Mr. Nikulski committed fraud within the framework of the
proceeding before the Court; rather, the issue is that there was no
meaningful adjudication on the merits because Mr. Nikulski controlled
both parties to the proceeding, and he used this collusion to obtain a
favorable judgment.”). As stated above, there was no valid finding for
fraud sufficient to vacate the initial expungement order, the
Commissioner failed to meet its burden, and the District Court erred
in finding extrinsic irregularity or fraud.

Finally, while the Commissioner initially alleged (but failed to
sufficiently prove) the first element of fraud — i.e. “misrepresentation or
failure to disclose when under a legal duty to do so” — it failed to address
the remaining mandatory elements: “(2) materiality, (3) scienter, (4)
intent to deceive, (5) justifiable reliance, and (6) resulting injury or
damage.” Fries v. Barney, No. 21-1124, 2022 WL 2348145, *2 (Iowa Ct.
App. June 29, 2022). The District Court likewise failed to address any of
these elements of fraud in its finding. This necessarily means that there
can be no finding of fraud because not all of the elements have been

satisfied or even alleged to have occurred. Therefore, the district court
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erred in refusing to grant Nikulski’s motion to dismiss and in vacating

the order on judgment.

CONCLUSION
Nikulski respectfully requests that this Court reverse the district
court. Specifically, this Court should find that the Commissioner lacks
sufficient standing to pursue this matter. Additionally, this Court should
find that the Commaissioner failed to meet its burden in establishing that
fraud or irregularity was present in the district court’s original order of
expungement. As such, this Court should reverse the district court and

remand with directions to dismiss the Commissioner’s petition to vacate.

REQUEST FOR ORAL SUBMISSION

Nikulski respectfully requests that this matter be submitted with

oral argument.

Respectfully Submitted,
By: W %
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