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ROUTING STATEMENT 
 

This case should be retained by the Iowa Supreme Court under Iowa Rule of 

Appellate Procedure 6.1101(2)(c).  The appeal presents an important question regarding 

the scope of retaliation protections under the Iowa Civil Rights Act (“ICRA”), Iowa 

Code § 216.11(2): (1) whether an employer violates the statute by terminating an 

employee based on the employer’s perception that the employee assisted or opposed 

another employee’s discrimination claim; and (2) whether an employee engages in 

protected activity when she questions differential treatment of a coworker, provides 

comparator information regarding employment practices, or otherwise assists a 

coworker in evaluating a potential discrimination claim. 

Iowa appellate courts have not squarely addressed whether retaliation based on 

perceived protected activity is actionable under the ICRA or whether assistance to a 

coworker can qualify as protected “opposition” or “participation.”  Clarification from 

this Court would provide needed guidance to employees, employers, and district courts 

regarding the scope of retaliation protection under Iowa Code § 216.11(2).  Because 

this appeal raises novel and important questions of statutory interpretation affecting the 

enforcement of the ICRA, the case warrants retention by the Iowa Supreme Court 

under Iowa Rule of Appellate Procedure 6.1101(2)(c). 
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NATURE OF THE CASE 
 

This is an appeal by Plaintiff Kathy McEnelly from the district court’s order 

granting summary judgment to Defendants on Plaintiff’s claim of retaliation under the 

ICRA, Iowa Code § 216.11(2).  Plaintiff alleged that her employer fired her because of 

its perception that she had assisted a coworker in pursuing a potential discrimination 

claim. 

On October 29, 2025, the district court granted Defendants’ motion for 

summary judgment, concluding as a matter of law that Plaintiff had not engaged in 

protected activity.  Plaintiff subsequently filed a motion to reconsider, enlarge, or amend 

pursuant to Iowa Rule of Civil Procedure 1.904(2), which the district court denied on 

December 10, 2025. 

Plaintiff appeals the order granting summary judgment and the denial of her 

motion to reconsider, enlarge, or amend. 
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STATEMENT OF FACTS 
 

Kathy McEnelly dedicated over two decades of her professional life to 

MercyOne North (Defendants collectively referred to as “MercyOne”), serving the 

residents of northern Iowa. (D0049, P.App. 9-11)(10/3/25).  MercyOne fired her 

because leadership believed she helped a terminated colleague gather evidence for a 

potential discrimination claim. 

In July 2000, MercyOne hired McEnelly as a Clinic Manager, a position she held 

for 22 years.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 2-3)(9/18/25).  

McEnelly managed clinics in Forest City, Buffalo Center, and Lake Mills, Iowa, 

overseeing the “daily operation of the clinics, which included training and development 

of clinic staff whom she supervised.” (D0049, P.App. 9-11)(10/3/25); (D0070, 

P.Conf.App. 18)(3/6/26); (D0040, D.App. 2-3, 57)(9/18/25).  McEnelly was known as 

a strong leader who spoke up for what she believed was right for her clinics, providers, 

and staff.  (D0049, P.App. 9-11)(10/3/25). 

Central to summary judgment and this appeal is the employment relationship 

between McEnelly and her friend and fellow Clinic Manager, Kristin Flatness.  Flatness 

suffers from Crohn’s disease, a disability requiring periodic medical treatment and 

accommodations.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 115-36).  In 

August 2022, MercyOne fired Flatness.  Id.  At the time of her termination, Flatness 

had been on FMLA leave and needed workplace accommodations for her Crohn’s 

disease.  Id.  MercyOne did not offer Flatness any severance pay, even though the 
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company typically does offer all employees severance, even when the termination came 

after misconduct.  (D0049, P.App. 9-11)(10/3/25). 

Important to this case’s analysis is an understanding of what “severance” means 

in context.  Usually the term “severance” means an amount of money granted by 

contract and paid to an employee upon termination of their employment based on the 

employee fulfilling certain terms and conditions.  This is not what MercyOne employees 

meant when they referred to “severance.”  MercyOne employees typically used the term 

“severance” to describe a notice period payout without any release of legal claims.  

(D0070 P.Conf.App. 16, 20-21, 27, 44-45)(3/6/26).   MercyOne typically offers all 

employees severance, even when the termination comes after misconduct. (D0049, 

P.App. 9-11)(10/3/25).   

On September 14, 2022, approximately two weeks after MercyOne fired 

Flatness, McEnelly met Flatness for lunch so Flatness could return MercyOne’s 

property.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 46-48)(9/18/25).  During 

this meeting, Flatness told McEnelly that MercyOne had not offered her any severance 

pay.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 47-48)(9/18/25).  Flatness was 

frustrated and believed that MercyOne fired her without severance in retaliation for 

taking medical leave and needing accommodations for her disabilities.  (D0049, P.App. 

9-11)(10/3/25); (D0040, D.App. 47-48, 115-36)(9/18/25).  Flatness, like McEnelly, 

had been a Clinic Manager and knew MercyOne’s normal severance policies.  (D0049, 

P.App. 9-11)(10/3/25); (D0070, P.Conf.App. 20)(3/6/26). 
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McEnelly expressed surprise that MercyOne had not given Flatness severance.  

Id.  McEnelly said that when she had terminated people—and she had worked there a 

long time and had to terminate many folks—they all received severance.  (D0049, 

P.App. 9-11)(10/3/25); (D0040, D.App. 47-48)(9/18/25).  McEnelly agreed it was 

“strange” and “weird” that MercyOne did not offer Flatness any severance pay.  Id.  

Without giving any identifying or private details about the employee, McEnelly 

provided a generic, vague example of a recent employee fired for misconduct who still 

received severance.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 47-48, 115-

26)(9/18/25). 

That same day at 2:47 p.m., Flatness emailed HR Director Carrie Sorenson, 

stating: “I am still awaiting a response . . . .  Again, all employees get some severance so 

I am expecting no differently.” (D0040, D.App. 76-77)(9/18/25).  Nothing about 

Flatness’s September 14 email raised any alarms for Sorenson regarding a breach of 

confidentiality.  (D0070, P.Conf.App. 43)(3/6/26).  Sorenson responded that Flatness 

was not eligible for severance pay.  (D0040, D.App. 76-77) (9/18/25). 

It was not until September 23, 2022, that Flatness mentioned a specific employee 

in her correspondence with MercyOne.  Id.  Flatness wrote: “Again, learning of 

employees such as a [receptionist] who was recently fired FOR CAUSE of a HIPAA 

violation and still received some severance pay.  Again, solidifies my statement that I 

know all employees at every level receive some type of severance package upon 

separation.”  (D0040, D.App. 76-77) (9/18/25); D0070, P.Conf.App. 32)(3/6/26).  
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Flatness did not identify the source of this information.  (D0040, D.App. 76-77, 127) 

(9/18/25); (D0070, P.Conf.App. 32)(3/6/26).  Only after receiving this email did 

Sorenson become concerned about confidentiality; specifically that Flatness knew 

about a recently-terminated employee, their title, their type of termination, and their 

severance payment.  (D0070, P.Conf.App. 43-45)(3/6/26). 

On September 26, Sorenson responded to Flatness, clarifying that not all 

employees receive severance but finally offering Flatness four weeks of compensation.  

(D0040, D.App. 76-77)(9/18/25).  When Sorenson discussed Flatness’s emails with 

HR Generalist Emily Herron and Vice President Brittany Erickson, Erickson suggested 

that the only person privy to the information about a recently-fired employee would be 

McEnelly, and they agreed to talk to McEnelly about it.  (D0070, P.Conf.App. 

45)(3/6/26). 

Other MercyOne employees, including managers and other receptionists, knew 

that McEnelly had recently fired a receptionist.  (D0040, D.App. 89) (9/18/25). 

On the afternoon of September 30, 2022, McEnelly met with Erickson and 

Herron.  (D0049, P.App. 9-11)(10/3/25).  They asked McEnelly about conversations 

she had with peers at MercyOne about the recently-fired employee who received 

severance.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 81)(9/18/25); (D0070, 

P.Conf.App. 32)(3/6/26).  When Herron directly asked if McEnelly provided 

information to Flatness, McEnelly stated that she had Flatness had discussed 

McEnelly’s recent termination of an employee as well as MercyOne’s severance policies 
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but denied giving any identifying information about the terminated employee.  (D0049, 

P.App. 9-11)(10/3/25).  McEnelly told Erickson and Herron that Flatness believed her 

termination and lack of severance pay was retaliatory and connected to her FMLA leave 

and request for accommodations.  Id. 

In response, Erickson told McEnelly that her discussion with Flatness meant an 

“external person now has confidential business information, including past experience 

that helps build a ‘case’ against us.  Any discussion of colleague information puts us at 

risk.”  (D0049, P.App. 3-4, 9-11)(10/3/25).  At the end of the meeting, MercyOne 

suspended McEnelly, claiming they wanted to investigate whether McEnelly had 

revealed private employee information to Flatness.  (D0049, P.App. 9-11)(10/3/25).   

This “investigation” solely entailed interviewing McEnelly on September 30.  

(D0070, P.Conf.App. 30) (3/6/26).  MercyOne made no effort to interview Flatness to 

determine what information she actually received from McEnelly versus information 

she may have obtained from other sources.  (D0070, P.Conf.App. 30) (3/6/26).   

Flatness did ultimately file an Iowa Civil Rights Commission complaint on May 

31, 2023, and subsequently filed a lawsuit against MercyOne alleging discrimination and 

retaliation.  (D0070, P.Conf.App. 20)(3/6/26); (D0040, D.App. 129-30)(9/18/25).  In 

Flatness’s lawsuit, she specifically referenced her conversation with McEnelly about 

severance but did not allege that McEnelly told her any identifying information about 

the recently terminated employee.  (D0070, P.Conf.App. 20)(3/6/26); (D0040, D.App. 

115-26)(9/18/25).  She also stated that McEnelly agreed it was unusual that Flatness 



20 

would be fired while on medical leave and that MercyOne did not offer Flatness 

severance payments.  (D0040, D.App. 127)(9/18/25).  Flatness alleged that she asked 

Herron why she had been treated differently from other terminated employees who 

were offered severance payments.  Id. 

The individuals involved in McEnelly’s termination gave different stories about 

what McEnelly allegedly did wrong.  Herron testified that giving Flatness any kind of 

information about terminations was “sharing kind of the business information.”  

(D0070, P.Conf.App. 27)(3/6/26); (D0040, D.App. 87)(9/18/25).  Erickson disagreed 

and insisted McEnelly was not fired for sharing employee information with Flatness; 

MercyOne fired McEnelly for discussing severance with Flatness.  (D0070, 

P.Conf.App. 19)(3/6/26).   

However, Erickson and Herron falsely told Sorenson that on September 

30, McEnelly had admitted sharing specific, detailed employee information by 

telling Flatness that she recently fired a “PSR” for a HIPAA violation.  (D0070, 

P.Conf.App. 46)(3/6/26).  Herron and Erickson’s contemporaneous notes do not 

support their false claims.  (D0049, P.App. 3-4)(10/3/25).  Sorenson supported 

McEnelly’s suspension and termination because of what Erickson and Herron told her 

about private employee information McEnelly had “admitted” sharing with Flatness.  

(D0070, P.Conf.App. 47-48)(3/6/26).   

On October 5, 2022, Herron and Erickson informed McEnelly that MercyOne 

was firing her effective immediately.  (D0049, P.App. 9-11)(10/3/25). They told 
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McEnelly that the investigation determined that she had not shared private employee 

information with Flatness (the reason MercyOne had suspended her).  (D0049, P.App. 

9-11)(10/3/25).  Instead, MercyOne was firing her for violating a company 

confidentiality agreement that states business information is not to be shared with 

anyone outside of the organization.  (D0049, P.App. 9-11)(10/3/25).  This “violation” 

was McEnelly mentioning MercyOne’s severance policies and the fact that she thought 

it was strange that MercyOne did not offer Flatness severance.  (D0070, P.Conf.App. 

53-61)(3/6/26). 

This discussion indisputably occurred as part of McEnelly and Flatness’ 

discussion about Flatness’ civil rights claims and Flatness’ concerns about disparate 

treatment.  (D0049, P.App. 9-11)(10/3/25).  If McEnelly had not discussed severance 

with Flatness, MercyOne would not have fired her.  (D0049, P.App. 9-11)(10/3/25); 

(D0070, P.Conf.App., 47-48, 51-52)(3/6/26). 

During the termination meeting, Erickson also mentioned that she had “gone 

through” McEnelly’s files and found a disciplinary action from 2013 to justify 

McEnelly’s termination.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 19, 

75)(9/18/25).  The 2013 incident involved McEnelly looking up a patient’s phone 

number to determine if that person was the one calling the clinic and hanging up (it 

was).  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 19-20, 75)(9/18/25).  McEnelly 

received a written warning in 2013, with three days of unpaid suspension and a “first 

and final” warning stating that “any other incidents related to privacy or confidentiality 
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will result in immediate termination.”  (D0049, P.App. 1, 9-11)(10/3/25); (D0040, 

D.App. 19-20, 22, 75)(9/18/25).  McEnelly’s prior manager had told McEnelly that the  

2013 warning had been removed from her file.  (D0049, P.App. 9-11)(10/3/25).   

McEnelly’s termination letter stated: “After a detailed investigation, breaches of 

confidentiality of business information were confirmed.  You had received prior 

disciplinary action due to breaches of confidentiality and that disciplinary action stated 

that additional occurrences would result in termination of employment.”  (D0049, 

P.App. 2)(10/3/25).  MercyOne agreed to pay McEnelly severance of a “typical notice 

period of 4 weeks” in a lump sum payment.  Id. 

MercyOne eventually claimed that McEnelly violated the 2016 Trinity Health 

Confidentiality and Network Access Agreement.  (D0070, P.Conf.App. 18, 62-

66)(3/6/26).  There is no evidence McEnelly ever signed or even received that 

Agreement.  (D0040, D.App. 91)(9/18/25). 

Summary Judgment Proceedings 

On September 18, 2025, MercyOne filed a Motion for Summary Judgment 

arguing that McEnelly could not establish that she engaged in statutorily protected 

activity under the ICRA.  (D0041, MSJ)(9/18/25).   

On October 29, 2025, the district court granted summary judgment in favor of 

MercyOne.  (D0061 Order Granting MSJ)(10/29/25). 

McEnelly filed a Motion to Reconsider on November 13, 2025, arguing that the 

district court erred by requiring express use of the word “discrimination” and by failing 
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to recognize that employer perception of protected activity can support a retaliation 

claim.  (D0062, Motion To Reconsider)(11/13/25).  The district court denied the 

Motion to Reconsider.   (D0065, Order Denying MTR)(12/10/25). 

The facts, viewed in the light most favorable to McEnelly, paint a clear picture: 

a longtime manager was fired because MercyOne’s leadership believed she was helping 

a colleague gather evidence of discrimination.  The record contains substantial evidence 

that genuine issues of material fact exist precluding summary judgment, including 

disputes about what information McEnelly actually shared with Flatness, whether that 

information violated any enforceable confidentiality policy, whether MercyOne’s stated 

reasons for termination were pretextual, and whether MercyOne fired McEnelly 

because it perceived she was engaging in protected opposition to and assistance with 

discrimination claims.  These disputed facts required resolution by a jury. 
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ARGUMENT 
 

I. The District Court Erred in Requiring Evidence of Protected Activity 
Rather Than Evidence of The Employer’s Perception That The Plaintiff 
Engaged in Protected Activity 

 
A. ERROR PRESERVATION 

 
McEnelly preserved this issue in her Resistance to Defendants’ Motion for 

Summary Judgment (D0051)(10/3/25), her Brief in Resistance (D0048)(10/3/25), her 

Statement of Facts (D0046)(10/3/25), her Response to Statement of Facts 

(D0047)(10/3/25), her Appendix (D0049)(10/3/25), and her Appendix Under Seal 

(D0070)(3/6/26).  McEnelly also preserved this issue in her Motion and Reply to 

Reconsider, Enlarge, and Amend.  (D0062)(11/13/25); (D0064)(11/26/25). 

B. STANDARD OF REVIEW 
 

This Court reviews a district court’s grant of summary judgment for correction 

of errors at law.  Rodda v. Vermeer Mfg., 734 N.W.2d 480, 483 (Iowa 2007); Selden v. Des 

Moines Area Cmty. Coll., 2 N.W.3d 437, 443 (Iowa 2024).  “When considering [the] 

verdict, [the Court views] the evidence in the light most favorable to the party against 

whom the motion is made.”  Selden, 2 N.W.3d at 443 (quoting Godfrey v. State, 962 

N.W.2d 84, 99 (Iowa 2021)). 

Summary judgment is appropriate only when “there is no genuine issue of 

material fact, and the moving party is entitled to judgment as a matter of law.”  Rodda, 

734 N.W.2d at 483.  A factual issue is “material” only if the dispute is over facts that 
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might affect the outcome of the suit.  Phillips v. Covenant Clinic, 625 N.W.2d 714, 717 

(Iowa 2001). 

In ruling on a summary judgment motion, the court must look at the facts in a 

light most favorable to the party resisting the motion and consider every legitimate 

inference that can be reasonably deduced from the record.  Estate of Harris v. Papa John’s 

Pizza, 679 N.W.2d 673, 679 (Iowa 2004).  “Even if facts are undisputed, summary 

judgment is not proper if reasonable minds could draw from them different inferences 

and reach different conclusions.”  Goodpaster v. Schwan’s Home Serv., Inc., 849 N.W.2d 1, 

6 (Iowa 2014). 

Statutory interpretation is a question of law reviewed de novo.  Baldwin v. Iowa Select 

Farms, L.P., 6 F. Supp. 2d 831, 835 (N.D. Iowa 1998).  Whether McEnelly’s conduct 

constitutes statutorily protected activity under Iowa Code § 216.11(2) presents a legal 

question amenable to summary judgment only if no reasonable jury could find the 

conduct was protected.  Godfrey, 962 N.W.2d at 99. 

C. THE LEGAL STANDARD FOR PROTECTED ACTIVITY  
 

1. The Civil Rights Act Protects Opposition and Participation 
 

The ICRA prohibits retaliation against any person who has “(1) lawfully 

opposed any practice forbidden under this chapter, (2) obeys the provisions of this 

chapter, or (3) has filed a complaint, testified, or assisted in any proceeding under this 

chapter.”  IOWA CODE § 216.11(2) (emphasis added).  This statutory language 
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encompasses three distinct types of protected activity, each serving a critical role in the 

statute’s remedial scheme. 

The “opposition clause” protects employees who oppose practices they 

reasonably believe to be discriminatory.  Godfrey, 962 N.W.2d at 107. Under this clause, 

“an employee engages in statutorily protected activity where the employee opposes 

conduct [she] reasonably believes constitutes unlawful discrimination.”  Id. (citing Brown 

v. United Parcel Serv., Inc., 406 F. App’x 837, 840 (5th Cir. 2010)). Although “[m]agic 

words are not required, […] protected opposition must at least alert an employer to the 

employee’s reasonable belief that unlawful discrimination is at issue.”  Id. 

The “participation clause” protects employees who have “filed a complaint, 

testified, or assisted in any proceeding under this chapter.”  IOWA CODE § 216.11(2) 

(emphasis added). This clause protects assistance to others who are exercising their 

rights under the Act, not just formal participation in ICRC proceedings or lawsuits.  

Schoonover v. Schneider Nat. Carriers, Inc., 492 F. Supp. 2d 1103, 1151 (S.D. Iowa 2007); see 

also Channon v. UPS, 629 N.W.2d 835, 862 (Iowa 2001) (holding that retaliation may 

occur even if the employee has not filed a formal complaint, and that protected activity 

includes both formal and informal complaints about discrimination); IOWA CODE § 

216.11(2) (no language in the statute itself requiring or implying that “assistance” must 

be part of a formal proceeding). 

The ICRA requires courts to construe it “broadly to effectuate its purposes.”  

IOWA CODE § 216.18(1); Hawkins v. Grinnell Reg’l Med’l Ctr., 929 N.W.2d 261, 270-71 
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(Iowa 2019).  The purpose of the ICRA is “to eliminate unfair and discriminatory 

practices in [employment].”  Sommers v. Iowa Civil Rights Com., 337 N.W.2d 470, 473 

(Iowa 1983).  “We ‘look to the object to be accomplished and the evils and mischiefs 

sought to be remedied in reaching a reasonable or liberal construction which will best 

effect its purpose rather than one which will defeat it.’”  Simon Seeding & Sod, Inc. v. 

Dubuque Human Rights Comm’n, 895 N.W.2d 446, 461 (Iowa 2017). 

The ICRA’s text and remedial purpose supports the conclusion that “assistance” 

need not be as part of a formal proceeding like an ICRC Complaint or lawsuit.  First, 

the statute protects those who “assist” in proceedings, using the present tense verb 

form that encompasses ongoing assistance.  The protection would be meaningless if it 

applied only after formal charges were filed, because at that point the damage to 

employee rights would already be done.  Employees who face retaliation for helping 

colleagues gather evidence or prepare to file charges would have no protection, creating 

a massive loophole that would undermine the statute’s purposes. 

Second, Iowa law recognizes that the good faith intent to engage in protected 

activity is the same as performing the protected activity.  Fitzgerald v. Salsbury Chem., Inc., 

613 N.W.2d 275, 287 (Iowa 2000).  In Fitzgerald, this Court held that a plaintiff’s internal 

support for a co-worker who threatened a lawsuit constituted protected activity, even 

though no formal legal proceeding had been initiated.  Id.  The Court considered “the 

good faith intent to engage in protected activity the same as performing the protected 

activity.”  Id.  The question of whether Fitzgerald’s support for his coworker constituted 
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protected activity was left for the jury to decide.  Id. at 287-88.  The Court emphasized 

that “employees would be discouraged from engaging in the public policy if they were 

discharged for their intent to engage in the public policy the same as if they actually 

engaged in the conduct.”  Id. at 287. 

Third, the statute’s remedial purpose requires a broad construction.  See IOWA 

CODE § 216.18(1); Hawkins, 929 N.W.2d at 270-71.  A narrow interpretation requiring 

a co-worker to have already filed formal charges before another employee’s assistance 

becomes protected would defeat this purpose by allowing employers to punish 

employees who provide information or support during the crucial pre-filing stage when 

workers are deciding whether to pursue their rights. 

Nor does a plaintiff need to prove discrimination itself; rather, she must show 

only “a good faith, reasonable belief” the conduct was discriminatory.  See Stuart v. Gen. 

Motors Corp., 217 F.3d 621, 634 (8th Cir. 2000); Estate of Harris, 679 N.W.2d at 678; 

Gibson v. U.S. Bank Nat’l Ass’n, 2020 Iowa Dist. LEXIS 43, at *68-69 (Story County July 

17, 2020) (Gibson not required to show conduct she opposed “was in fact 

discriminatory”); Heisler v. Metro. Council, 339 F.3d 622, 632 (8th Cir. 2003) (retaliation 

claim allowed to proceed regardless of whether requested accommodation was 

reasonable).  Similarly, the strength of the assisted employee’s discrimination claim is 

not relevant to whether the assisting employee engaged in protected activity.  Gibson, 

2020 Iowa Dist. LEXIS 43 at *68-69.  
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2. Federal Courts Have Found That Participation Should Be 
Broadly Applied 

 
The United States Supreme Court has squarely held that an employer’s mistaken 

belief that a worker has engaged in protected activity is a sufficient basis for a retaliation 

claim.  Heffernan v. City of Paterson, 578 U.S. 266 (2016).  Heffernan’s employer demoted 

him because it incorrectly believed he had supported a particular candidate for mayor.  

Id. at 271.  The employer’s perception was what mattered: “When an employer demotes 

an employee out of a desire to prevent the employee from engaging in political activity 

that the First Amendment protects, the employee is entitled to challenge that unlawful 

action under the First Amendment and 42 U.S.C. § 1983—even if, as here, the employer 

makes a factual mistake about the employee’s behavior.”  Id. at 273.   

The law focuses on the employer’s conduct, not the employee’s actual activity, 

and prohibits discouraging employees from engaging in protected activities.  Id. at 274.  

The Court explained: “The discharge of one tells the others that they engage in 

protected activity at their peril.”  Id.  Because the law is designed to prevent this chilling 

effect, “[t]he employer’s factual mistake does not diminish the risk of causing precisely 

that same harm.”  Id. 

The reasoning in Heffernan has been applied by federal courts in the employment 

discrimination context.  In Fogleman v. Mercy Hosp., 283 F.3d 561, 565 (3d Cir. 2002), the 

Third Circuit applied nearly identical logic in allowing a plaintiff’s claim to proceed 

based on his employer’s retaliation against him for perceived protected activity.  The 
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court reasoned that the ADA’s anti-retaliation provision focuses on the employer’s 

conduct: “Because the statutes forbid an employer’s taking adverse action against an 

employee for discriminatory reasons, it does not matter whether the factual basis for 

the employer’s discriminatory animus was correct and that, so long as the employer’s 

specific intent was discriminatory, the retaliation is actionable.”  Id. 

Similarly, in Brock v. Richardson, 812 F.2d 121, 124-25 (3d Cir. 1987), the Third 

Circuit held that an employer’s mistaken belief that an employee filed a workers’ 

compensation claim was sufficient to support a retaliation claim.  The court emphasized 

that “the determinative issue is the employer’s motivation in discharging the employee, 

not the accuracy of the employer’s belief.”  Id. at 124. 

The Eighth Circuit has applied similar reasoning.  In Scroggins v. University of 

Minnesota, 221 F.3d 1042, 1045 (8th Cir. 2000), the court recognized that evidence of an 

employer’s perception that an employee engaged in protected activity is relevant to 

establishing retaliatory motive, even if the perception was incorrect. 

3. The ICRA’s Text and Purpose Support the Employer 
Perception Standard 

 
The text of Iowa Code § 216.11(2) prohibits discrimination or retaliation against 

a person “because such person has lawfully opposed any practice forbidden under this 

chapter.”  See IOWA CODE § 216.11(2) (emphasis added); EEOC v. Abercrombie & Fitch 

Stores, Inc., 575 U.S. 768, 773 (2015) (finding that intentional discrimination prohibits 
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certain motives regardless of the actor’s knowledge or the objective accuracy of the 

employer’s beliefs). 

When an employer fires an employee because the employer believes the 

employee assisted a colleague in pursuing a discrimination claim, the employer has acted 

“because” of perceived protected activity.  The employer’s motive to punish what it 

perceives as disloyalty or assistance to discrimination claimants is precisely what the 

statute prohibits.  Whether the employee subjectively intended to engage in protected 

activity, or whether the employee’s conduct objectively constitutes protected activity 

under a court’s later analysis, is beside the point.  The harm the statute seeks to 

prevent—chilling the exercise of civil rights—occurs whenever an employer punishes 

conduct it perceives as the pursuit of civil rights. 

The better rule, consistent with federal authority, is that employer perception of 

protected activity is sufficient to establish the first element of a retaliation claim. 

4. Iowa Law Compels Recognition of the Employer Perception 
Standard 

 
Iowa’s precedent in the disability discrimination context strongly supports 

applying the employer perception standard to retaliation claims.  In Howell v. Merritt Co., 

585 N.W.2d 278, 280-81 (Iowa 1998), this Court held that an employer’s mistaken belief 

that an employee was disabled satisfied the “disability” element of a discrimination 

claim.  The Court reasoned that what matters is “what motivated the employer’s 

action.”  Id. at 280.  Similarly, in Vincent v. Four M Paper Corp., 589 N.W.2d 55, 62-63 
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(Iowa 1999), this Court affirmed that employer perception of a protected class is 

sufficient to state a claim.  The reasoning is straightforward: the ICRA focuses on the 

employer’s discriminatory motive, not the objective reality of the employee’s status.  As 

the Court explained, what matters is “what motivated the employer’s action.”  Id. at 62. 

The same reasoning applies with equal force here.  The ICRA prohibits 

retaliation “because such person has lawfully opposed any practice forbidden under this 

chapter.”  IOWA CODE § 216.11(2).  The statute focuses on the employer’s motive (the 

“because”), not on whether a court conducting post-hoc review determines the 

employee’s conduct objectively constituted protected activity. 

When an employer fires an employee because it believes the employee assisted a 

colleague in pursuing discrimination claims, the employer has acted “because of” 

perceived protected activity.  The employer’s motive is retaliatory regardless of 

whether the employee subjectively intended to engage in protected activity or 

whether a court later determines the conduct was protected. 

The ICRA’s broad construction requirement reinforces this interpretation.  A 

narrow interpretation of the ICRA’s mandate, requiring proof of subjective intent and 

actual opposition regardless of the employer’s intent to retaliate, would defeat the 

ICRA’s purpose by allowing employers to punish employees based on perceived 

disloyalty or assistance to discrimination claimants.  See IOWA CODE § 216.18(1); Simon 

Seeding, 895 N.W.2d at 461.  Moreover, the employer perception standard is consistent 

with this Court’s recognition that retaliation claims require consideration of the 
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employer’s state of mind.  See Hamer v. Iowa Civil Rights Comm’n, 472 N.W.2d 259, 263 

(Iowa 1991).  When the employer believes a worker has engaged in protected activity 

and then acts with a retaliatory motive, it has engaged in retaliation, regardless of 

whether its belief was accurate. 

D. A REASONABLE JURY COULD FIND THAT MERCYONE 
BELIEVED MCENELLY HAD ENGAGED IN PROTECTED 
ACTIVITY 

 
Providing evidence to a coworker to support their discrimination claim 

constitutes protected assistance.  Bowden v. Kirkland & Ellis LLP, 2010 U.S. Dist. LEXIS 

91730, at *52 (N.D. Ill. Sept. 2, 2010); see also NLRB v. N. Mt. Foothills Apts., 157 F.4th 

1089, 1101-02 (9th Cir. 2025).  This type of assistance can be incredibly impactful for 

the individual bringing a claim because “[e]mployees and applicants for employment 

have great informational disadvantages” in bringing discrimination cases.  Cuddy v. 

Carmen, 694 F.2d 853, 859 (D.C. Cir. 1982). 

Federal courts have recognized that obtaining and preserving evidence of 

discrimination constitutes protected activity.  In Kempcke v. Monsanto Co., 132 F.3d 442, 

445 (8th Cir. 1998), the Eighth Circuit held that oppositional activity includes 

preservation of evidence that may evidence discrimination.  Similarly, in O’Day v. 

McDonnell Douglas Helicopter Co., 79 F.3d 756, 763 (9th Cir. 1996), the court held that an 

employee with a good faith belief that the employer discriminated “has a legitimate 

interest in preserving evidence of [his employer’s] unlawful employment practices.” 
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The statute explicitly protects those who “assist” in proceedings and providing 

comparative information about how the employer treats similarly situated employees is 

quintessential assistance. 

1. MercyOne’s Own Words Establish Its Perception 
 

During McEnelly’s September 30 meeting with Mercyone, she explained to 

Erickson and Herron that Flatness suspected that her termination and lack of severance 

pay were done in retaliation for her medical leave and accommodation requests.  

(D0049, P.App. 9-11)(10/3/25).  McEnelly said that Flatness had brought up severance 

and told them the same thing she told Flatness: that MercyOne always paid severance, 

even when the worker had committed misconduct, and that she thought it was 

“strange” and “weird” that MercyOne did not offer Flatness severance.  (D0049, P.App. 

9-11)(10/3/25); (D0040, D.App. 47-49)(9/18/25).  McEnelly also told them that she 

had told Flatness she was “surprised” that MercyOne had not offered her severance.  

(D0040, D.App. 47-48)(9/18/25).  McEnelly told them that everyone she had 

terminated received severance.  Id.  Defendants understood that McEnelly was 

“implying there’s something going on with [Flatness’] severance.”  (D0070, 

P.Conf.App. 15)(3/6/26).   

Based on McEnelly’s explanation of her lunch with Flatness and their discussion 

of MercyOne’s severance policies, Defendants understood that Flatness was claiming 

that MercyOne had purposefully not given her severance as a way to punish her for 

taking FMLA leave and requesting disability accommodations.  (D0070, P.Conf.App. 
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17)(3/6/26).  Based on what McEnelly shared, Defendants knew that McEnelly had 

brought up a vague example of a recent severance and agreed with Flatness that 

MercyOne’s treatment of her in refusing to offer severance was unusual.  (D0049, 

P.App. 3-4)(10/3/25); (D0070, P.Conf.App. 20)(3/6/26).   

Defendants were concerned that McEnelly’s comments to Flatness about 

severance “help[ed] build a ‘case’ against us.”  (D0049, P.App. 3-4)(10/3/25).  

Herron’s contemporaneous notes on September 30 confirm this: 

 

Id.  Erickson expressly told McEnelly that her talking about severance with Flatness put 

MercyOne “at risk.”  Id.   

Erickson’s choice of words is critical.  She did not say McEnelly disclosed generic 

business information; she said McEnelly provided information that “helps build a ‘case’ 

against us.”  Id.  A reasonable juror can find that the word “case” in this context refers 

to a legal claim or discrimination proceeding.  MercyOne’s leadership understood that 

Flatness was gathering evidence to support potential discrimination claims and that 

McEnelly had provided information useful for that purpose. 

Whether or not McEnelly’s discussions with Flatness and her reporting of those 

concerns to MercyOne constituted actual protected activity, a reasonable jury could find 

that MercyOne believed that McEnelly had engaged in protected activity.  That belief 

alone is dispositive.   
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The record contains overwhelming evidence that MercyOne fired McEnelly 

because Defendants believed she was helping Flatness build a discrimination case 

against them.  This perception, whether accurate or mistaken, is sufficient to establish 

that McEnelly engaged in statutorily protected activity. 

2. MercyOne Fired McEnelly for Her Discussion with Flatness 
 

The causal link between MercyOne’s perception and McEnelly’s termination 

could not be clearer.  During the October 5, 2022 termination meeting, Erickson and 

Herron confirmed during the termination meeting that Defendants were firing 

McEnelly for her discussion with Flatness about Flatness’s “potential civil rights claim.”  

(D0049, P.App. 9-11)(10/3/25).  They did not dispute this characterization; instead, 

they admitted that Flatness had sent them an email expressing concerns about 

retaliation for not being offered severance when others had been given such pay.  Id.  

This admission establishes that MercyOne’s decision to fire McEnelly was motivated 

by its belief that McEnelly assisted Flatness. 

The timing reinforces MercyOne’s perception-based motive.  On September 30, 

2022, hours after learning about McEnelly’s discussion of severance practices with 

Flatness, MercyOne suspended McEnelly.  Id.  Just five days later, MercyOne fired her.  

Id. 

3. Defendants’ “Confidentiality” Rationale Supports Perception-
Based Retaliation 
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MercyOne’s stated reason for firing McEnelly—breach of “confidential business 

information”—actually reinforces that the termination was motivated by MercyOne’s 

perception of McEnelly’s protected activity. 

During the termination meeting, Erickson and Herron admitted that they did not 

have evidence that McEnelly had disclosed private employee information to Flatness 

(the reason they suspended McEnelly).  (D0049, P.App. 9-11)(10/3/25).  Instead, what 

MercyOne now claimed violated confidentiality was sharing “confidential business 

information,” meaning MercyOne’s general policies on severance.  (D0070, 

P.Conf.App. 53-61)(3/6/26).  Flatness herself had been a Clinic Manager just a few 

weeks prior and was just as familiar with MercyOne’s policies as McEnelly, of which 

Defendants were aware. (D0049, P.App. 9-11)(10/3/25); (D0070, P.Conf.App. 

20)(3/6/26). 

Regardless, both explanations occurred as part of McEnelly and Flatness 

discussing Flatness’ potential civil rights claims and McEnelly agreeing that MercyOne’s 

refusal to pay Flatness severance was unusual.  (D0049, P.App. 9-11)(10/3/25); 

(D0070, P.Conf.App. 20)(3/6/26). 

MercyOne claimed that discussing severance constituted disclosure of 

confidential business information warranting immediate termination.  Yet MercyOne 

refused to send her the confidentiality policy they claimed she violated despite her four 

requests for it after termination.  (D0049, P.App. 9-11)(10/3/25).  During McEnelly’s 

unemployment hearing, when asked how MercyOne was harmed by discussing a 



38 

“known” severance policy, MercyOne’s representative could only respond that the 

information “should have been under wraps.”  (D0049, P.App. 9-11)(10/3/25). 

A reasonable jury can find that the real concern was not confidentiality in the 

abstract, but rather that McEnelly had provided information that would support 

Flatness’ discrimination claims.  As Erickson stated, the worry was that the information 

“helps build a ‘case’ against us.”  (D0070, P.Conf.App. 15)(3/6/26).  MercyOne 

perceived McEnelly’s conduct as assisting in a discrimination proceeding and fired her 

for that reason. 

4. MercyOne’s Perception Was Validated When Flatness Filed 
Her Claims 

 
MercyOne’s perception that McEnelly was helping Flatness build a 

discrimination case proved accurate.  On May 31, 2023, Flatness filed an Iowa Civil 

Rights Commission complaint alleging discrimination and retaliation.  (D0040, D.App. 

110)(9/18/25).  On April 29, 2024, Flatness filed a lawsuit in Polk County District 

Court alleging violations of the ICRA based on sex discrimination, disability 

discrimination, and retaliation.  (D0070, P.Conf.App. 20)(3/6/26); (D0040, D.App. 

115-36)(9/18/25). 

In that lawsuit, Flatness specifically referenced the information McEnelly 

provided at their September 14 lunch.  (D0070, P.Conf.App. 20)(3/6/26); (D0040, 

D.App. 115-26)(9/18/25).  Flatness’s petition further alleged that after meeting with 

McEnelly, Flatness asked Herron why she had been treated differently than other 
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recently-terminated MercyOne employees with regard to severance.  (D0040, D.App. 

127)(9/18/25).  These allegations confirm that MercyOne’s belief that McEnelly had 

helped Flatness gather evidence of differential treatment was not mistaken; McEnelly 

had in fact provided comparative information that Flatness later used to support her 

discrimination claims. 

Whether MercyOne’s perception was accurate is beside the point; what matters 

is that MercyOne fired McEnelly because MercyOne believed she was engaging in 

protected activity.  That belief, standing alone, satisfies the statutory requirement. 

5. The District Court Applied the Wrong Legal Standard 
 

The district court erred by requiring proof that McEnelly actually engaged in 

protected activity, regardless of MercyOne’s perception.  (D0061, Order Granting 

MSJ)(10/29/25).  This analysis focuses on the wrong question; the relevant inquiry is 

not whether McEnelly believed that Flatness had a slam-dunk discrimination claim or 

whether McEnelly used magic words like “discrimination” when she discussed Flatness’ 

termination with MercyOne.  The relevant inquiry is whether MercyOne fired 

McEnelly because it believed she was engaging in protected activity by assisting 

Flatness in building a discrimination claim. 

The record overwhelmingly establishes that MercyOne held this belief.  

MercyOne’s managers explicitly stated that McEnelly provided information that “helps 

build a ‘case’ against us.”  (D0049, P.App. 3-4, 9-11)(10/3/25).  They agreed they would 

not have terminated McEnelly but for her discussion with Flatness.  (D0049, P.App. 9-
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11)(10/3/2); (D0070, P.Conf.App. 47-48, 51-61)(3/6/26).  They suspended and fired 

McEnelly within days of learning about the discussion.  (D0049, P.App. 9-

11)(10/3/25).  The unavoidable conclusion is that MercyOne fired McEnelly because 

it perceived she was assisting Flatness in pursuing discrimination claims.  It is 

undeniable that a reasonable jury could reach this conclusion.   

Under the correct legal standard (the employer perception standard recognized 

in Heffernan, Howell, Vincent, and their progeny discussed in section I above), McEnelly 

established the first element of her retaliation claim through Defendants’ own 

perception that she had engaged in protected activity. 

The district court’s contrary holding undermines the ICRA’s anti-retaliation 

protections.  If employers can fire employees based on suspicion that they are assisting 

discrimination claimants and then argue the employee did not actually engage in 

protected activity, the statute’s deterrent effect is undermined.  Employees will be 

discouraged from providing truthful comparative information, answering colleagues’ 

questions about workplace practices, or expressing concerns about potential 

discrimination.  This is precisely the chilling effect the retaliation provisions are 

designed to prevent. 

II. The District Court Erred in Requiring Express Use of Magic Words or a 
Formal Charge For an Employee To Have Engaged in Protected 
Activity 

 
A. ERROR PRESERVATION AND STANDARD OF REVIEW 

 
These are the same as expressed in section I. 
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B. A REASONABLE JURY CAN FIND THAT MCENELLY 
ENGAGED IN PROTECTED ACTIVITY 

 
The district court erred by requiring that McEnelly expressly state to MercyOne 

that she believed Flatness’s termination was “discriminatory” in order for her conduct 

to count as protected activity.  The court held: “Merely discussing concerns about the 

lack of severance payment for an employee recently fired isn’t an expression of 

opposition to discrimination.”  (D0061, Order Granting MSJ)(10/29/25).  The court 

further found that McEnelly “never opposed Flatness’s termination to MercyOne or 

stated that firing someone while on FMLA leave was discriminatory in nature.”  Id.  

Lastly, the district court erred in holding that McEnelly’s assistance to Flatness could 

not constitute protected activity because Flatness had not yet filed an Iowa Civil Rights 

Commission charge at the time of McEnelly’s termination.  The court reasoned that 

“the ICRC complaint was filed by Flatness over a year after the firing of both McEnelly 

and Flatness, and therefore nothing said during the interactions could have been related 

to a proceeding, testimony, or investigation.”  Id. 

As explained in section I(C) above, this is not the legal standard for a retaliation 

claim.  This holding imposes precisely the “magic word requirement” that Iowa and 

federal courts have rejected and invents a secondary burden on employees, requiring 

that a formal complaint be filed before an employee can engage in “participation” 

protected activity.  Dutcher v. Mid Iowa Reg’l Hous. Auth., 2014 U.S. Dist. LEXIS 37331 
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at *37 (N.D. Iowa Mar. 21, 2014); Godfrey, 962 N.W.2d at 107; Okoli v. City of Baltimore, 

648 F.3d 216, 224 (4th Cir. 2011).   

Federal courts have emphasized that “protected opposition must not be 

narrowly construed.”  Ogden v. Wax Works, Inc., 214 F.3d 999, 1007 (8th Cir. 2000). In 

Okoli, 648 F.3d at 224, the court held that protected activity was shown when the 

plaintiff complained of “harassment” and described particular acts of harassment but 

did not use the term “sexual harassment.”  The key inquiry is whether the complaint 

provides “enough facts to raise an inference that [the employee was] complaining of an 

unlawful employment practice.”  Gustafson v. Genesco, Inc., 320 F. Supp. 3d 1032, 1050-

51 (S.D. Iowa 2018).  As one court aptly stated, “[t]here is no magic word requirement 

regarding protected activity.”  Dutcher, 2014 U.S. Dist. LEXIS 37331 at *37. An 

employee’s complaint “needs to only provide enough facts to raise an inference that 

she was complaining of an unlawful employment practice.”  Gustafson, 320 F. Supp. 3d 

at 1050-51. 

The relevant inquiry is not whether McEnelly used specific terminology or 

whether an ICRC Complaint existed, but rather whether her conduct, viewed in 

context, would alert a reasonable employer to her concerns about unlawful 

discrimination or assistance in another’s discrimination claim. 

1. McEnelly Questioned Disparate Treatment Related to 
Protected Leave and Disability 
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The context reveals the nature of McEnelly’s concerns.  At the time it fired 

McEnelly, Defendants knew that: 

• They had fired Flatness while she was on FMLA leave for a disability. (D0049, 
P.App. 9-11)(10/3/25); (D0040, D.App. 126)(9/18/25). 
 

• Flatness had indicated to McEnelly that she believed her termination was 
discriminatory and retaliatory. (D0049, P.App. 9-11)(10/3/25). 

 

• Flatness had complained to McEnelly about not receiving severance when it was 
MercyOne’s practice to pay out severance to all employees—even those who 
were fired for misconduct. (D0040, D.App.76-77)(9/18/25). 

 

• McEnelly agreed with Flatness that the differential treatment was “strange” and 
“weird.”  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 47-48)(9/18/25). 
 

• McEnelly thought “there was something going on with Flatness’ severance.”  
(D0070, P.Conf.App. 15)(3/6/26).   
 

• McEnelly had worked for MercyOne a long time and as far as she knew, all 
terminated employees received severance.  (D0049, P.App. 9-11)(10/3/25); 
(D0040, D.App. 47-48)(9/18/25). 

 
Under these circumstances, a reasonable juror could find that McEnelly questioned 

disparate treatment related to Flatness’ protected leave and disability, thereby engaging 

in protected activity under the ICRA. 

The cases Defendants cited at summary judgment in support of requiring specific 

language are distinguishable because in each of those cases, the employer had no reason 

to understand the employee was raising discrimination concerns.  See Tomanovich v. City 

of Indianapolis, 457 F.3d 656, 663 (7th Cir. 2006) (employee complained about “fairness” 

without any facts suggesting discrimination); Sellers v. Deere & Co., 23 F. Supp. 3d 968, 
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987 (N.D. Iowa 2014) (email complaint encouraging fairness without mentioning 

protected characteristics); Bevill v. Home Depot U.S.A., Inc., 753 F. Supp. 2d 816, 831 

(S.D. Iowa 2009) (letter did not reference discrimination). 

Here, by contrast, MercyOne knew that the evidence McEnelly provided to 

Flatness was related to potentially unlawful conduct that violated the ICRA.  While an 

employer cannot be put on notice of protected activity when an employee raises general 

workplace gripes, using words like “discrimination” and “harassment” is unnecessary 

where the employee provides “facts sufficient to create that inference.”  Tomanovich, 457 

F.3d at 663; see also Gruttemeyer v. Transit Auth., 31 F.4th 638, 649 (8th Cir. 2022) (finding 

that while the plaintiff did not use specific terminology to convey his concerns about a 

co-worker’s treatment, evidence that he complained to the CEO was sufficient to 

support the jury verdict finding that he engaged in protected activity). 

2. McEnelly’s Statements to MercyOne Indicated Her Concerns 
About Flatness’ Treatment 

 
A reasonable jury could find that McEnelly’s language to MercyOne during the 

investigation indicated that she had concerns about Defendants’ actions towards 

Flatness.  Based on McEnelly’s explanation of her lunch with Flatness and their 

discussion of MercyOne’s severance policies, MercyOne understood that Flatness was 

claiming that MercyOne had purposefully not given her severance as a way to punish 

her for taking protected leave.  (D0070, P.Conf.App. 17)(3/6/26).  MercyOne knew 
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that McEnelly had agreed with Flatness that it was strange that MercyOne had not paid 

Flatness severance. (D0070, P.Conf.App. 20)(3/6/26).   

Under those circumstances, a reasonable juror can find that McEnelly was 

opposing what she reasonably believed to be discriminatory treatment.  She need not 

have used the word “discrimination” or “retaliation” to convey that she found 

MercyOne’s treatment of Flatness suspicious and/or potentially unlawful.  It is also 

damning that Defendants’ own notes confirm that their main concern was how 

McEnelly’s assistance to Flatness helped build a “case” against MercyOne.  (D0049, 

P.App. 3-4)(10/3/25). 

An employer cannot avoid liability by claiming the employee did not engage in 

protected activity when the employer’s own words and actions demonstrate it 

understood the activity to constitute assistance with civil rights claims.  MercyOne fired 

McEnelly because it believed she was helping Flatness pursue discrimination claims.  

Whether McEnelly used the word “discrimination” in her lunch conversation with 

Flatness is irrelevant when MercyOne understood the conversation to be about 

potential discrimination claims and retaliated against McEnelly for having that 

conversation. 

3. McEnelly’s Conduct Is Protected Regardless of the Formality 
of Flatness’ Complaints 

 
The district court also erred in holding that McEnelly’s assistance to Flatness 

could not constitute protected activity because Flatness had not yet filed an Iowa Civil 
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Rights Commission charge at the time of McEnelly’s termination.  The court reasoned 

that “the ICRC complaint was filed by Flatness over a year after the firing of both 

McEnelly and Flatness, and therefore nothing said during the interactions could have 

been related to a proceeding, testimony, or investigation.”  (D0061, Order Granting 

MSJ)(10/29/25). 

This reasoning contradicts Iowa law.  See the discussion above in section I(C) 

and I(D); Channon, 629 N.W.2d at 862; Gustafson, 320 F. Supp. 3d at 1051; Fitzgerald, 613 

N.W.2d at 287.  A reasonable jury could find that McEnelly engaged in protected 

activity by providing Flatness with relevant evidence to help establish disparate 

treatment.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App.47-48)(9/18/25); (D0070, 

P.Conf.App. 15)(3/6/26).  As explained above, there is no dispute that Flatness filed 

an ICRC charge and lawsuit against MercyOne and used the information McEnelly gave 

her as evidence of discrimination and retaliation.  (D0070, P.Conf.App. 20)(3/6/26); 

(D0040, D.App. 115-36)(9/18/25). 

In Simon v. Simmons Foods, 49 F.3d 386, 389 (8th Cir. 1995), the Eighth Circuit 

found Simon engaged in protected activity when he met with government food safety 

investigators and refused his employer’s request for comment about statements Simon 

allegedly made regarding contamination at the employer’s plant.  Id. at 390.  When 

Simon’s employer asked why he refused to comment, Simon handed his employer the 

business card of the government investigator.  Id.  The Eighth Circuit held Simon’s 

response was “sufficiently unambiguous to put a reasonable person on notice that 
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Simon was cooperating with the government.”  Id.  In coming to this conclusion, the 

Eighth Circuit examined the employer’s knowledge, not just the words Simon uttered 

in the meeting: 

The company was aware that operations at its plant were being 
investigated. This information, coupled with Simon producing Eikel’s 
business card and declining further comment at his meeting with company 
officers, supports the reasonable inference that Simon was cooperating 
with the government in its investigation. 

 
Id.; see also Gustafson, 320 F. Supp. 3d at 1053-54. 

The same analysis applies here.  MercyOne knew Flatness was claiming disparate 

treatment related to her FMLA leave and disability accommodations.  This information, 

coupled with McEnelly providing comparative severance information and agreeing 

MercyOne’s disparate treatment of Flatness was “strange,” supports the reasonable 

inference that McEnelly was assisting Flatness in the pursuit of her civil rights.  See also 

Fitzgerald, 613 N.W.2d at 287.  Though Fitzgerald involved retaliation in violation of 

public policy rather than statutory retaliation, the reasoning applies with equal force 

here.  The ICRA’s prohibition on retaliation would be thwarted if employers could 

terminate an employee based on their intent to assist their co-worker in bringing a claim 

just because that claim was not yet formally initiated.  See id. 

C. THE DISTRICT COURT’S HOLDING UNDERMINES THE 
ICRA’S PROTECTIONS 

 
The district court’s holding that employees must use specific terminology like 

“discrimination” and that co-workers must have already filed formal charges before 
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participation becomes protected creates untenable standards that would deteriorate 

much of the ICRA’s anti-retaliation protection. 

First, requiring employees to use magic words like “discrimination” would defeat 

the purpose of retaliation protections.  Employees are not lawyers.  They should not be 

expected to know precise legal terminology or to articulate their concerns in the 

language a court might use when analyzing a discrimination claim.  The whole point of 

protecting informal opposition and assistance is to ensure that employees can question 

potentially discriminatory practices and help colleagues without fear of retaliation, even 

if they lack legal training. 

If employees must use specific words to trigger protection, employers could 

easily circumvent the statute by firing employees who question differential treatment so 

long as those employees don’t happen to use the word “discrimination.”  This would 

allow employers to silence opposition at the earliest and most vulnerable stage: when 

employees are first noticing patterns of unfair treatment, but haven’t yet consulted with 

attorneys or filed formal charges. 

Second, requiring that a co-worker must have already filed a formal charge before 

another employee’s assistance becomes protected would create a massive gap in the 

statute’s protections.  Most discrimination claims are never formally filed.  Victims often 

decide not to pursue legal action for various reasons, including fear of retaliation, lack 

of resources, or insufficient evidence of causation.  If assistance becomes protected 

only after formal charges are filed, then employees who help colleagues gather evidence, 
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understand their rights, or decide whether to pursue claims would have no protection 

from retaliation.  Meritorious claims would never be filed because employees would not 

ever learn they have claims.   

This would perversely incentivize employers to fire employees quickly, before 

formal charges are filed, to prevent them from assisting potential discrimination victims. 

It would also discourage employees from providing the kind of informal support and 

information-sharing that is essential for workers to understand when discrimination is 

occurring and whether they have viable claims. 

Third, the district court’s interpretation ignores the reality of how discrimination 

claims develop.  Employees typically do not wake up one morning and file ICRC 

charges.  They first notice differential treatment; they discuss it with colleagues; they 

gather information about how the employer treats similarly situated employees; they try 

to understand whether what they’re experiencing is unlawful discrimination or just 

ordinary workplace conflict. Only after going through this process, often with assistance 

from colleagues who have institutional knowledge, do they decide whether to file formal 

charges. 

The statute must protect this entire process, not just the final step of filing 

formal charges.  Otherwise, the statute’s protections arrive too late to prevent the 

chilling effect on civil rights that the anti-retaliation provisions are designed to prevent. 

III. The District Court Erred in Granting Summary Judgment When 
Genuine Issues of Material Fact Exist 
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A. ERROR PRESERVATION AND STANDARD OF REVIEW 
 

These are the same as expressed in section I. 

B. SUBSTANTIAL EVIDENCE OF PROTECTED ACTIVITY 
PRECLUDED SUMMARY JUDGMENT 

 
The record, viewed in the light most favorable to McEnelly, contains substantial 

evidence from which a reasonable jury could find she engaged in protected activity 

under Iowa Code § 216.11(2).  Even under the district court’s incorrect and restrictive 

standard (which this Court should reverse), the evidence was sufficient to create 

genuine issues of material fact. 

As briefed above in section I(D), a reasonable jury could find that MercyOne 

believed or perceived that McEnelly had engaged in protected activity.   Similarly, as 

briefed in section II(C), a reasonable jury could find that McEnelly actually engaged in 

protected activity. 

1. The Factual Disputes About What Information Was Shared 
Preclude Summary Judgment 

 
Substantial factual disputes exist about what information McEnelly actually 

shared with Flatness.  McEnelly testified she provided only generic, vague examples 

without identifying information.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 47-

48)(9/18/25).  However, after their “investigation,” Erickson and Herron falsely told 

Sorenson that McEnelly had admitted sharing specific, detailed employee information 

with Flatness, including that McEnelly had recently fired a “PSR for a HIPAA 

violation.”  (D0040, D.App. 46)(9/18/25).   
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This representation about what McEnelly admitted contradicts Herron’s own 

notes from the meeting with McEnelly, which do not reference McEnelly providing 

any specific confidential information.  (D0049, P.App. 3-4)(10/3/25).  Erickson 

testified she has no reason to doubt Herron’s notes accurately reflect their conversation 

with McEnelly, nor that McEnelly accurately described the information she provided 

to Flatness.  (D0070, P.Conf.App. 16)(3/6/25). 

A reasonable jury could find that Erickson and Herron falsely told Sorenson that 

McEnelly had shared specific employee details to justify the termination decision.  This 

factual dispute about what information was actually shared goes to the heart of whether 

McEnelly violated any confidentiality policy and whether MercyOne’s stated reason for 

termination was pretextual.  Such disputes cannot be resolved on summary judgment. 

The record evidence supports McEnelly’s version.  When Flatness emailed 

Sorenson about MercyOne’s failure to pay her severance despite their policies 

guaranteeing it, she did not mention any specific employee or termination.  (D0040, 

D.App. 76-77)(10/3/25).  A reasonable jury could find that McEnelly gave only the 

vague, general information she claims to have shared, and that Flatness obtained the 

specific details from another source or inferred them from publicly available 

information.  The competing inferences from this evidence create genuine issues of 

material fact that preclude summary judgment. 

C. SUBSTANTIAL EVIDENCE OF CAUSATION PRECLUDED 
SUMMARY JUDGMENT 
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The record contains overwhelming evidence of a causal connection between 

McEnelly’s protected activity (or MercyOne’s perception thereof) and her termination.  

This evidence includes direct evidence of retaliatory motive, temporal proximity, and 

MercyOne’s own admissions. 

1. MercyOne Admitted Causation 
 

The most damning evidence of causation comes from MercyOne’s own 

admission.  During the October 5 termination meeting, Erickson and Herron agreed if 

Complainant had not had this discussion with Flatness, Respondent would not have 

terminated her.  (D0049, P.App. 9-11)(10/3/25).  This admission establishes 

causation—that is, McEnelly’s discussion with Flatness about severance was 

MercyOne’s reason for firing her. 

This admission alone creates a genuine issue of material fact about causation.  A 

reasonable jury could believe MercyOne that its decision to terminate was motivated by 

its belief that McEnelly assisted Flatness rather than by any legitimate concern about 

confidentiality.  When an employer admits that the protected activity was the reason for 

the adverse action, summary judgment on causation is obviously inappropriate. 

2. Direct Evidence of Retaliatory Motive 
 

The record contains direct evidence that MercyOne fired McEnelly because it 

believed she was helping Flatness build discrimination claims against the organization.  

Erickson stated that McEnelly provided information that “helps build a ‘case’ against 

us.”  (D0049, P.App. 3-4, 9-11)(10/3/25). 
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A reasonable jury could find that MercyOne fired McEnelly to punish her for 

assisting Flatness and to deter other employees from providing similar assistance to 

discrimination claimants.  This inference is supported by MercyOne’s concern, 

expressed in Erickson’s own words, that the information McEnelly provided to Flatness 

would “help build a ‘case’ against us.” 

3. MercyOne’s Knowledge Supports Causal Inference 
 

MercyOne’s knowledge of Flatness’s potential claims is critical to establishing 

causation.  In Simon, 49 F.3d at 389, the Eighth Circuit found that the employer’s 

knowledge of an ongoing investigation, coupled with the employee’s conduct that 

demonstrated cooperation with that investigation, supported a reasonable inference of 

causation.   

Similarly here, MercyOne was aware that Flatness was claiming differential 

treatment related to her FMLA leave and disability accommodations.  Based on 

McEnelly’s explanation of her lunch with Flatness and their discussion of MercyOne’s 

severance policies, MercyOne understood that Flatness was claiming that MercyOne 

had purposefully not given her severance as a way to punish her.  (D0070, P.Conf.App. 

17)(3/6/25).  MercyOne knew that McEnelly had brought up examples of severance 

and agreed with Flatness that it was strange that MercyOne had not paid Flatness 

severance.  (D0070, P.Conf.App. 20)(3/6/25).   

This knowledge, coupled with McEnelly providing comparative severance 

information and MercyOne’s immediate suspension and termination of McEnelly, 
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supports the reasonable inference that MercyOne fired McEnelly because it believed 

she was assisting Flatness in pursuing discrimination claims.  Whether this inference is 

warranted is a question for the jury, not for summary judgment. 

4. Temporal Proximity Establishes Causation 
 

The temporal proximity between McEnelly’s protected activity and her adverse 

employment actions is striking and supports a strong inference of retaliation.  This close 

temporal proximity alone supports an inference of retaliatory motive. “The ‘suspicious 

timing’ argument seeks to prove that an adverse employment action was caused by the 

plaintiff’s opposition to an unlawful employment practice because the opposition and 

subsequent adverse action were close in time.” Hicks v. Forest Pres. Dist. of Cook Cnty., 

677 F.3d 781, 789 (7th Cir. 2012).  A jury could reasonably infer that MercyOne acted 

swiftly to silence McEnelly after she provided comparative information to a former 

employee who was claiming discrimination. 

The speed of the termination decision is particularly suspicious.  MercyOne made 

its termination decision within approximately three days of learning that McEnelly had 

discussed severance with Flatness.  This compressed timeline supports an inference that 

the decision was motivated by a desire to punish McEnelly’s protected activity rather 

than by a legitimate business reason. 

D. SUBSTANTIAL EVIDENCE OF PRETEXT PRECLUDED 
SUMMARY JUDGMENT 
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The record contains substantial evidence that MercyOne’s stated reason for 

firing McEnelly (breach of confidentiality) was pretextual.  This evidence includes 

comparator evidence, inconsistencies in the stated reason, the implausibility of relying 

on a nine-year-old warning, and the failure to produce the allegedly violated policy. 

1. The 2013 Warning Was Too Remote and Involved Different 
Conduct 

 
MercyOne relied heavily on a disciplinary action from 2013 as justification for 

immediate termination.  (D0049, P.App. 9-11)(10/3/25).  The 2013 incident involved 

McEnelly accessing a patient’s phone number to check if the patient was the person 

repeatedly calling the clinic and hanging up.  (D0049, P.App. 9-11)(10/3/25); (D0040, 

D.App. 19-20, 75)(9/18/25). 

The remoteness of this 2013 warning creates a genuine issue about pretext.  

Courts have recognized that relying on stale disciplinary actions to justify termination 

can indicate pretext.  CITE.  A reasonable jury could find it suspicious that MercyOne 

would resurrect a nearly decade-old warning for conduct completely unrelated to the 

current alleged violation to justify immediate termination. 

Moreover, the record contains disputed facts about the resolution of the 2013 

matter.  McEnelly maintains that MercyOne determined the 2013 complaint was 

unfounded and that she was told the warning would be removed from her file.  (D0049, 

P.App. 9-11)(10/3/25).  When she attempted to explain this to Erickson during the 

termination meeting, Erickson demanded proof, even though McEnelly had no 
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responsibility for maintaining her own personnel file or documenting HR decisions 

from nearly a decade earlier.  (D0049, P.App. 9-11)(10/3/25). 

During the termination meeting, Erickson mentioned that after the September 

30 meeting, she had “gone through” McEnelly’s files and found this 2013 disciplinary 

action.  (D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 19, 75)(9/18/25).  A 

reasonable jury could infer that Erickson went searching through McEnelly’s file 

specifically to find ammunition to bolster the termination decision that had already been 

made based on McEnelly’s assistance to Flatness. 

2. MercyOne’s Inconsistent Explanations Support Pretext 
 

The record reveals significant inconsistencies in how different MercyOne 

decision-makers described the reason for McEnelly’s termination, creating genuine 

issues of material fact about the true reason. 

MercyOne’s stated reason for suspending and investigating McEnelly was to 

determine whether she had revealed confidential employee information to Flatness.  

(D0049, P.App. 9-11)(10/3/25); (D0040, D.App. 81)(9/18/25).  This was Sorenson’s 

concern—whether McEnelly had revealed specific employee details like title, violation, 

and compensation.  (D0070, P.Conf.App. 43)(3/6/26).   

During the termination meeting, Erickson and Herron told McEnelly that the 

investigation determined that she had not revealed private information about another 

employee’s termination.  (D0049, P.App. 9-11)(10/3/25); (D0070, P.Conf.App. 

27)(3/6/26); (D0040, D.App. 87)(9/18/25).  They nevertheless fired McEnelly for 
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“sharing examples of people getting severance,” which they considered disclosing 

“confidential business information.”  Id. 

In contrast, Sorenson would not have been concerned if McEnelly only 

discussed general severance practice with Flatness.  (D0070, P.Conf.App. 48)(3/6/26). 

A reasonable jury could find these shifting explanations demonstrate that the real 

reason for termination was McEnelly’s assistance to Flatness, not any confidentiality 

concern. 

It is also relevant to note that Flatness, who had been a former clinic manager 

herself just a few weeks prior, knew MercyOne’s severance policies just as McEnelly 

did.  (D0049, P.App. 9-11)(10/3/25); (D0070, P.Conf.App. 20)(3/6/26).  In fact, 

Defendants assumed that Flatness had been involved in terminations of MercyOne 

employees.  Id. 

A reasonable jury can find it unworthy of credence that MercyOne fired 

McEnelly for discussing a known MercyOne policy with someone Defendants knew 

already had knowledge of such a policy. 

3. Comparator Evidence Creates Genuine Issues of Material Fact 
 

The record contains evidence that other MercyOne employees engaged in similar 

or more serious misconduct without facing termination.  MercyOne does offer all 

employees severance, even when the termination came after misconduct.  (D0049, 

P.App. 9-11)(10/3/25).  This practice itself suggests that discussing the fact that 

employees receive severance would not typically be viewed as a terminable offense. 
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Moreover, MercyOne’s own assertion that discussing severance constitutes a 

breach of confidentiality worthy of immediate termination is undermined by the 

company’s response to Flatness.  Despite Flatness’s September 23 email demonstrating 

that she possessed “specific employee details” about a PSR terminated for a HIPAA 

violation, details that MercyOne believed could only have come from McEnelly, 

MercyOne still (eventually) paid Flatness four weeks of severance.  (D0040, D.App. 76-

77)(9/18/25).  A reasonable jury could find it inconsistent to terminate McEnelly for 

allegedly disclosing information while simultaneously rewarding the recipient of that 

information with severance pay. 

MercyOne HR personnel were allegedly unaware of the severance practice until 

the Flatness matter arose and that the practice was acknowledged as “not a business 

norm” and a “weird thing.”  (D0070, P.Conf.App. 21, 27)(3/6/26).  A reasonable jury 

could find that if MercyOne’s own HR personnel did not understand the severance 

practice to be confidential business information, McEnelly cannot be faulted for 

discussing it with a former colleague. 

4. The Investigation Was Insufficient 
 

MercyOne’s minimal “investigation” supports an inference of pretext.  In 

contrast, see Feeback v. Swift Pork Co., 988 N.W.2d 340, 349 (Iowa 2023) (holding that a 

bare bones investigation alone is not sufficient to establish pretext).  MercyOne’s 

investigation is not the only additional evidence of pretext. 
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Unlike in Feeback, where there was “not much to investigate,” MercyOne’s 

investigation actually established that McEnelly had not violated the policy which 

Sorenson believed justified McEnelly’s termination.  See section III(E)(3).  Moreover, 

despite the fact that Flatness was in communication with MercyOne at the time, 

MercyOne made no effort to interview Flatness to determine what information she 

actually received from McEnelly versus information she may have obtained from other 

sources.  (D0070, P.Conf.App. 30)(3/6/26); (D0040, D.App. 76-77)(9/18/25).  There 

was no investigation beyond interviewing McEnelly on September 30, even though she 

was placed on leave so MercyOne could investigate.  (D0070, P.Conf.App. 30)(3/6/26). 

A reasonable jury could find that MercyOne conducted a sham investigation 

designed to rubber-stamp a termination decision that had already been made for 

retaliatory reasons. 

E. MCENELLY NEED NOT PROVE HER CASE AT SUMMARY 
JUDGMENT 

 
The district court appears to have evaluated the evidence as if McEnelly needed 

to prove her retaliation claim at the summary judgment stage.  This was error.  McEnelly 

need not prove her case at summary judgment; she must only demonstrate that genuine 

disputes of material fact exist that require jury resolution. 

“It is not enough just to say that the plaintiff cannot meet her burden at trial.”  

Clark v. Coats & Clark, Inc., 929 F.2d 604, 608 (11th Cir. 1991).  Instead, the Defendants 
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must point out the specific portions of the record and demonstrate there are no genuine 

issues of material fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). 

This Court has recognized that “a discriminatory motive will rarely be announced 

or readily apparent.  Consequently, evidence concerning the employer’s state of mind 

is relevant in determining what motivated the acts in question.”  Hamer, 472 N.W.2d at 

263. Employment discrimination and retaliation are difficult to prove because 

employers with even minimal sophistication will neither admit discriminatory or 

retaliatory intent nor leave a well-developed trail demonstrating it.  Garvin v. Siouxland 

Mental Health Servs., Inc., 2012 WL 1820647 at *19 (N.D. Iowa 2012). 

Because adverse employment actions almost always involve a high degree of 

discretion, “it is a simple task for employers to concoct plausible reasons for virtually 

any adverse employment action ranging from failure to hire to discharge.”  Id.  When 

the evidence raises genuine issues about the employer’s true motive, those issues must 

be resolved by a jury, not by summary judgment. 

CONCLUSION 
 

For the reasons articulated above, Appellant respectfully requests that the Court 

reverse the district court’s Orders Granting Summary Judgment and Denying 

Reconsideration and remand this case to the district court for trial. 

 
REQUEST FOR ORAL ARGUMENT 

 
Counsel for Appellant request to be heard in oral argument. 
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