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STATEMENT OF ISSUES PRESENTED FOR REVIEW

ISSUE I: Whether the district court erred in holding that Plaintiffs’ amended
respondeat superior claim against existing Defendant CHI did not relate back under
lowa Rule of Civil Procedure 1.402(5), even though the court acknowledged the
amended claim arose out of the “same occurrence” alleged in the original petition
and the Rule applies when the amended claim arises out of the “out of the conduct,
transaction, or occurrence.”

Preserved: D0084 (Plaintiffs’ Motion for Leave to Amend, filed 1/14/25);
D0094 (Plaintiffs’ Reply, filed 1/29/25); D0122 (Plaintiffs’ Resistance to
Defendants Motion to Dismiss, filed 3/18/25); D0153 (Plaintiffs’ Motion to
Reconsider, filed 6/27/25); Plaintiffs’ Application for Interlocutory Appeal (filed
10/13/25); Plaintiffs’ Reply to Resistance to Application for Interlocutory Appeal
(filed 11/24/25); D0149 (Order, filed 6/12/25); D0175 (Order, filed 9/16/25).

ISSUE I1I: Whether the district court erred in interpreting lowa Code
§147.140 to require Plaintiffs, before discovery revealed the relevant facts, to
identify each specific negligent employee of a corporate health-care defendant,
when Plaintiffs timely served a certificate of merit from an expert opining that CHI
breached the standard of care “through its employees.”

Preserved: Same as Issue .



ISSUE III: Whether the district court erred in concluding Plaintiffs failed to
establish just cause under Iowa Code section 668.11, where two already timely
designated experts supplemented their opinions after discovery revealed previously
concealed nursing negligence, and Plaintiffs promptly disclosed those
supplemental opinions after the December 20, 2024 depositions.

Preserved: Same as Issue L.

ISSUE IV: Whether the district court abused its discretion in finding
prejudice to CHI without identifying any concrete prejudice, where the amended
claim concerned the same injury, same death, and same February 7, 2021
occurrence already in suit, CHI had already retained a nursing expert, and trial was
continued to April 17, 2028.

Preserved: Same as Issue .

ISSUE V: Whether the district court erred in resolving the statute-of-
limitations issue as a matter of law, rather than submitting the fact questions of
equitable estoppel and fraudulent concealment to the factfinder, where Plaintiffs
alleged post-death falsification and material omissions in the electronic medical
record concealed the nursing negligence and prevented timely assertion of the
claim.

Preserved: D0122 (Plaintiffs’ Resistance to Motion to Dismiss, filed

3/18/25); D0153 (Plaintiffs’ Motion to Reconsider, filed 6/27/25); Plaintiffs’



Application for Interlocutory Appeal (10/13/25); Plaintiffs’ Reply to Resistance to
Application for Interlocutory Appeal (filed 11/24/25); D0149 (Order, 6/12/25);

DO0175 (Order, 9/16/25).

ROUTING STATEMENT

This appeal presents issues of first impression and statewide significance
that warrant retention by the lowa Supreme Court under lowa R. App. P.
6.1101(2)(b) and (c).

ISSUE I: The proper interpretation of lowa Rule of Civil Procedure
1.402(5)'s disjunctive relation-back standard presents a controlling question of law
that has never been directly decided in the context of an already asserted
negligence theory against an existing corporate defendant in a medical malpractice
action involving a different employee. The District Court's reading converts the
rule's plainly disjunctive "or" into a conjunctive "and," requiring that an
amendment arise from the “same conduct, transaction, [AND] occurrence,” rather
than any one of the three. This is an issue of statewide importance affecting every
medical malpractice case involving a corporate defendant and multiple employees

providing medical care to a patient.
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ISSUE II: The scope of lowa Code §147.140's Certificate of Merit
requirement as applied to a corporate defendant sued under respondeat superior
presents a question of first impression that has already produced conflicting rulings
from two district court judges in the same Polk County courthouse. Compare the
ruling below with Thomas v. lowa Methodist Medical Center, Polk County No.
LACL153999 (May 15, 2024). This conflict requires resolution by the lowa
Supreme Court.

ISSUE 111I: The application of lowa Code §668.11 has already been
adequately addressed by this Court as it would apply to this case.

ISSUE V: The circumstances under which post-death falsification of
medical records by a hospital employee raises jury questions on equitable estoppel
and fraudulent concealment present a significant issue of first impression affecting
the rights of medical malpractice plaintiffs whose claims are concealed through

record manipulation and are prevented from arguably complying with Jowa

Code §147.140. The need for review is amplified by the subsequent consolidated

ruling denying Nurse Elgin's motion to dismiss and holding that these same
concealment allegations present factual issues that "cannot be resolved on the
pleadings." This case should be retained by the lowa Supreme Court under lowa R.
App. P. 6.1101(2)(b) and (c¢).

STATEMENT OF THE CASE

11



This is an appeal from the Polk County District Court's Orders of 6/12/25
(D0149) and 9/16/25 (D0175), both attached, entered by the Honorable Samantha
Gronewald, District Court Judge, Fifth Judicial District of lowa. The Orders: (1)
rescinded the Court's prior Order granting Plaintiffs' Motion for Leave to File an
Amended Petition; (2) granted Defendant Catholic Health Initiatives-lowa Corp.'s
("CHI") Motion to Dismiss Count III of Plaintiffs' Amended Petition with
prejudice; (3) denied Plaintiffs' Motion for Leave to certify RN Emily Porter as an
expert witness; (4) struck Plaintiffs' supplemental certification of RN Emily Porter;
(5) denied application of the doctrine of fraudulent concealment and equitable
estoppel, and (6) denied Plaintiffs' Motion for Reconsideration in all material
respects. The District Court found that allowing Plaintiffs' Amended Petition
would require the Court to "disregard the requirements of lowa Code sections
147.140 and 668.11 and the statute of limitations applicable to medical malpractice
cases." (D0149, Order, p.3). This Court granted Plaintiffs' Application for
Interlocutory Appeal, Supreme Court No. 25-1708.

The underlying case is a wrongful death and medical malpractice action
arising from the death of Jessica Thorne (hereinafter "Jessica") in the MercyOne
Des Moines Emergency Department on 2/7/21. Plaintiffs' original Petition, filed
9/12/22, alleged negligence and malpractice against Defendants Pothoven and

Poskevich as emergency physicians and against CHI under theories of vicarious

12



liability, respondeat superior, and/or agency for the conduct of its employees in
failing, inter alia, to monitor, recognize, and timely respond to Jessica's
deteriorating respiratory status. (D0001, Petition, filed 9/12/22). Plaintiffs timely
served Certificates of Merit Affidavits (“COM?”) on all Defendants within 20 days
of CHI filing its Answer on 11/3/22. (D0016, filed 11/23/22).

During the discovery phase and specifically during the depositions of CHI's
nursing staff on 12/20/24, Plaintiffs discovered for the first time that [1] the
Electronic Medical Record ("EMR") — vital signs - had been falsified by RN Molly
Elgin after Jessica had died, [2] that critical nursing assessments had not been
performed as documented, [3] that Jessica complained of shortness of breath that
was never documented and never communicated to the treating physician, [4] that
RN Elgin had left the Emergency Department while Jessica's vitals were declining
without documenting her departure and without signing off to another nurse, [5]
that false information had been placed into the record about Jessica receiving O2
supplementation, and [6] that false respiratory status information had been

provided to Defendant Dr. Poskevich. On 1/14/25 — within 25 days of taking RN

Elgin's deposition — Plaintiffs filed their Motion for Leave to File an Amended
Petition asserting vicarious liability against CHI for its nursing employees'
negligence, arising from the identical occurrence — a failure to identify Jessica’s

respiratory decline and her resulting death. (D0084, Motion for Leave to Amend,
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filed 1/14/25). The District Court initially granted Plaintiffs' Motion to Amend
adding Count III asserting vicariously liability against CHI for its nursing
employees’ negligence. (D0097, Order, filed 2/6/25). Following CHI's Pre-Answer
Motion to Dismiss, the Court sua sponte withdrew its permission and dismissed
Count III with prejudice. (D0149, Order, 6/12/25). Plaintiffs’ Motion for
Reconsideration was denied on 9/16/25. (D0175).

As a result, Plaintiffs filed a separate action against RN Molly Elgin (Polk
County LACL163054) ("Thorne #2"), which was consolidated with this case.
(D0175, Order, 9/16/25). Subsequently, on 12/30/25, after Plaintiffs' Application
for Interlocutory Appeal was filed with this Court, the District Court entered a
Ruling denying Defendant Elgin's Pre-Answer Motion to Dismiss and denying
CHI's Motion for Partial Summary Judgment on any nursing claims as preemptory.
(D0183, Ruling, filed 12/30/25). Directly contrary to one of the rulings in this case
as discussed below, the District Court found in Thorne #2 that Plaintiffs' assertions
of equitable estoppel and fraudulent concealment raised issues of fact that could
only be decided by the jury:

Here, Plaintiffs allege that Nurse Elgin intentionally made
misrepresentations in Thorne's medical records after her death by backdating
vital signs, misrepresenting oxygen delivery, and omitting alarm
notifications, all for the purpose of concealing negligent care and preventing
timely discovery of claims against her. These allegations, if proven,
constitute affirmative acts of concealment independent of and

subsequent to the liability-producing conduct, satisfying the first
element of fraudulent concealment. See Downing, 973 N.W.2d at 520.
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Plaintiffs further assert that they lacked knowledge of these alterations when
filing Thorne #1 and relied on misrepresentations in Thorne’s medical
records to their prejudice, adequately pleading the remaining elements of
fraudulent concealment. See id. Questions involving Nurse Elgin's intent
and Plaintiffs' reliance on the medical records are factual issues that
cannot be resolved on the pleadings.

(D0183, Ruling, 12/30/25, pp.9-10). However, as discussed below, the District
Court refused an identical assertion by the Plaintiffs against CHI for the very same

conduct in covering up the nursing negligence.

STATEMENT OF FACTS

Jessica Thorne entered the MercyOne Des Moines Emergency Department
on the morning of 2/7/21. From the outset of this litigation, based on Jessica's
EMR as produced by CHI, Plaintiffs alleged that Jessica's oxygen saturation fell
into the 80s and then 70s, with persistent elevated respiratory rates, during the
8:15-9:00 a.m. window, and that this respiratory deterioration culminated in an
aspiration of fecal vomit, a code, and death at 11:02 a.m. — just two hours after
the deterioration became critical. (D0001, Petition, p.6). The EMR that Plaintiffs
and their experts initially relied upon reflected Jessica’s deteriorating status

immediately before she coded and died:
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(D0122, Resistance, p.32, filed 3/18/25) (highlighting in expert reports).! At 09:10,
Dr. Poskevich attempted intubation. At 09:25, Jessica lost a pulse; she was briefly
revived but died at 11:02 a.m.

Based on the EMR provided, Plaintiffs timely served a Certificate of Merit
Affidavit against CHI on 11/23/22 — just 20 days after CHI filed its Answer.
(D0016). Dr. Jubanyik's COM stated, in pertinent part:

11. From 07:30 to 09:00 on 2/7/21, Ms. Thorne was in the emergency
department, and her respiratory status, including her oxygen saturation
levels, significantly deteriorated. At 09:00 on 2/7/21, Ms. Thorne’s vital
signs included a respiratory rate of 26 breaths per minute and an oxygen
saturation of 72%. At 09:10 on 2/7/21, Dr. Poskevich attempted to intubate
Ms. Thorne, but her initial attempt was hindered by Ms. Thorne vomiting
“what appeared to be feculent material.” At 09:25 on 2/7/21, Ms. Thorne lost
a pulse, CPR was initiated, and she was revived. Ms. Thorne’s pressures
could not be maintained, and she coded and was pronounced deceased at
11:02.

12. After a review of the medical records, it is my opinion that there
was breach in the standard of care by Catholic Health Initiatives, Corp.,
through its employees.

14. Defendants Dr. Pothoven and Dr. Poskevich owed Ms. Thorne a
duty to use the degree of skill, judgment, care, and learning that her known
physical symptoms and condition required. Dr. Pothoven’s and Dr.
Poskevich’s breaches in the standard of care call into question the existence
of the necessary policies, procedures, and protocols to make sure that this is
being done. Catholic Health Initiatives, Corp., had a duty to make sure
that its physicians complied with the standard of care. Based on the
information available to me to date, it appears that Defendant Catholic
Health Initiatives, Corp., failed to comply with that duty.

! As pointed out later, the Plaintiffs’ ultimately learned through the deposition of Molly Elgin,
RN, that this information was not entered in real time but was placed in the EMR by Nurse Elgin
long after Jessica had passed away.
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(D0120, Exhibit F, Jubanyik COM, pp.3 & 4, filed 3/11/25). At this point, CHI
was well aware of the “occurrence” giving rise to the allegation that Jessica’s
respiratory deterioration contributed to her death and that “there was a breach in
the standard of care by [CHI] through its employees,” which caused the death. /d.
No Defendant challenged the facial sufficiency of this COM. It fulfilled §147.140's
gatekeeper function: it confirmed the case against CHI was meritorious and

allowed discovery to proceed.

THE CRITICAL INFORMATION ABOUT NURSING NEGLIGENCE
WAS CONCEALED FROM THE EMR.

It was not until the depositions of RN Molly Elgin and EDT Cassie Jensen,
employees of CHI, on 12/20/24, that Plaintiffs — and their experts — first learned
the following facts: First, the vital signs shown in the EMR had not been recorded
in real time. Instead, RN Elgin entered the vital sign data into the EMR after
Jessica had already died — meaning that the treating physician, Dr. Poskevich,
never had access to the declining vital signs during the time Jessica was being
provided medical care. (D0084, Exhibit C — Molly Elgin Deposition).? This single
fact fundamentally changed the entire liability picture: the original claim had rested
on the assumption the physician could see the declining numbers and failed to take

appropriate action. However, she could not see the vitals because they were never

2 The fact that Molly Elgin recorded all of the relevant vital signs after Jessica’s
death is not disputed.
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in the chart during Jessica's actual care. Second, RN Elgin left the Emergency
Department for 20 to 25 minutes while Jessica's vitals were declining and alarms
were going off, without properly signing off to another nurse and without
documenting her departure — a critical breach of the nursing standard of care
entirely absent from the EMR. Third, between 8:55 and 9:00 AM, Jessica twice
used her call light and reported to EDT Cassie Jensen that she was experiencing
shortness of breath. These critical patient complaints were never documented in the
medical record, as required by the standard of care, and were never communicated
to the treating physician. (D0084, Exhibit B — Jensen Deposition, 22:22-23:9).
Fourth, EDT Jensen testified that at approximately 8:55-8:58 AM, she told Dr.
Poskevich that Jessica's O2 saturation was 98% — a completely inaccurate reading
indicating that Jessica respiratory status was fine. The actual O2 saturations, as
entered by RN Elgin after the fact, were 82% at 8:55 and 74% at 9:00 AM, both
critical values. Fifth, and most critically, RN Elgin affirmatively falsified the EMR
after Jessica's death to conceal specific nursing negligence. Nearly 20 minutes after
Jessica was pronounced dead, RN Elgin entered an ED Event Note timestamped
11:21 CST — purportedly describing events at 9:00 AM — stating that EDT

Jensen had switched Jessica's oxygen from the bed O2 supply to the wall supply:
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ED Event Note

ED Event Date/Time : 2/7/2021 9:15 CST

ED Event Location : Assigned room

ED Event Details : Change in condition
ELGIN, MOLLY, RN - 2/7/2021 11:21 CST

ED Description of Event :  This RN down in CT at 0900 when received a call from Cassie EDT about pt's SpO2 in low 80s to

70s. pt attached to bed 02, so switched to wall. Upon arrival back at department, Dr. Poskevich already at bedside. pt

unresponsive with gurgling respirations. brown foam leaking out of pt's right nare. pt's mouth and nose suctioned. BVM

initiated. pt set up for intubation. Prior to initiating intubation, pt began vomiting dark fluid. pt turned onto right side and

suctioned. 500ml brown liquid suctioned. large amount on floor. pt then turned supine and suctioned further. Dr. Poskevich

(D0084, Exhibit D — ED Event Note). EDT Jensen flatly contradicted this under
oath: she denied that RN Elgin asked her about the patient's oxygen source; she
denied telling Elgin the patient was on bed O2; and she denied switching any
oxygen supply to the wall. (D0084, Exhibit B — Jensen Deposition, 22:22-23:9).

Dr. Stewart confirmed in his supplemental report that none of the critical
nursing information was in the medical record he initially reviewed, and that the
vital signs he assumed were recorded in real time had in fact been entered by RN
Elgin hours after Jessica's death — making it impossible for Dr. Poskevich to have
seen them during her actual care of Jessica:

I would point out that when I initially reviewed the medical record,
much of this critical information was not recorded in that record. The
patient’s complaints of shortness of breath to Ms. Jensen prior to the patient
coding around 09:00 were not placed in the medical record as required by
the standard of care. Additionally, the notifications to Dr. Poskevich by Ms.
Jensen, including what information was communicated to Dr. Poskevich and
when it was communicated, was not recorded in the medical record as
required by the standard of care. Most importantly, when I initially reviewed
the medical record, I would have assumed that the critical vital signs,
including SpO2 and respiratory rate were actually recorded at the time
charted. 1f this were true, Dr. Poskevich would have had access to the
charting at any time and could have seen this patient’s decline in her vital
signs. However, now I am aware that the vital signs were not placed in the
medical record at the time of the events and were only added hours
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after the patient died. This information was not available to me until after
I reviewed the depositions of Ms. Jensen and Ms. Elgin.

All of this indicates that there was inadequate communication of the
patient’s decline to her treating physician.

(D0122, Exhibit No.12, Dr. Stewart's Supp Report, p.3).

PLAINTIFFS ACTED DILIGENTLY AFTER LEARNING THE
TRUTH ABOUT THE NURSING CARE PROVIDED.

Within 25 days of the 12/20/24 depositions, Plaintiffs filed their Motion for
Leave to Amend. (D0084, filed 1/14/25). After the Motion was initially granted,
the Amended Petition was filed 2/10/25. (D0102). New Certificate of Merit
Affidavits and expert reports from RN Emily Porter and supplemental COMs and
reports from Dr. Stewart were served on 3/3/25, eight months before the then-
scheduled trial date. (D0112). For example, the supplemental report of Dr. Stewart
set out very specifically the above-mentioned and recently learned facts, how they
had been unknown and how they reflected a breach in the standard or care by the
nursing staff in communicating with the physician. (D0122, Resistance to MTD,
Exhibit 12 — Supp Report Dr. Stewart, p.2). Regarding RN Elgin modification of
the record after the death, Nurse Porter opined: “As a nurse, I find this conduct to
be deceitful and far below the standard of care.” (Id., Exhibit No.13, pp.14-15).

By this time, CHI had already designated its own nursing expert — Beka
McGinn, RN — with a report dated 8/21/24, finding no nursing negligence.

(D0094, Exhibit E, McGinn Report). CHI was thus fully prepared to address the
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nursing standard of care. It is also noteworthy that CHI had actively resisted
scheduling the nursing depositions for months, requiring Plaintiffs to file a Motion
to Compel on 11/14/24. (D0066). CHI filed its Motion for Partial Summary
Judgment seeking to dismiss any "phantom claims" against nursing staff on
12/9/24 — after Plaintiffs had sought the nursing depositions but before they were
taken. (D0077).

STANDARD OF REVIEW

The District Court's interpretation of lowa Rule of Civil Procedure 1.402(5)
and lowa Code §147.140 presents questions of law reviewed for correction of
errors at law. lowa R. App. P. 6.907. Estate of Butterfield v. Chautauqua Guest
Home, Inc., 987 N.W.2d 834, 836. The denial of leave to amend is reviewed for
abuse of discretion. An abuse of discretion occurs when the ruling rests on grounds
that are clearly unreasonable or untenable. Rife v. D.T. Corner, Inc., 641 N.W.2d
761, 766 (Iowa 2002). The District Court's ruling on a motion to dismiss is
reviewed for correction of errors at law. Whether factual issues of equitable
estoppel and fraudulent concealment preclude dismissal on statute of limitations
grounds is reviewed for correction of errors at law. Shams v. Hassan, 905 N.W.2d
158, 162 (Iowa 2017).
L. THE DISTRICT COURT ERRED IN FINDING THAT PLAINTIFES'

AMENDED NURSING NEGLIGENCE CLAIM DID NOT RELATE
BACK UNDER IOWA RULE OF CIVIL PROCEDURE 1.402(5).
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The District Court's relation-back ruling rests on a fundamental misreading
of Rule 1.402(5) that must be corrected. The Court correctly — and necessarily —
acknowledged that the Amended Petition's claim that CHI was vicariously liable
for the negligence of its nurses arose "out of the same occurrence" as the original
Petition. (D0175, Order, p.3). Yet the Court found relation back inapplicable
because the claims did not ALSO relate "to the same conduct." (/d.). This converts
the rule's plainly disjunctive "or" into a conjunctive "and," requiring that an
amendment arise from the “same conduct, transaction, [AND] occurrence.” That is
not what the rule says.

A. RULE 1.402(5) ESTABLISHES TWO DISTINCT TESTS: ONE
FOR AMENDMENTS ADDING CLAIMS AGAINST EXISTING
PARTIES, AND A SEPARATE, MORE DEMANDING TEST FOR
AMENDMENTS CHANGING OR ADDING PARTIES.

lowa Rule of Civil Procedure 1.402(5) in its entirety provides:

1.402(5) Making and construing amendments. All amendments must be on a
separate paper, duly filed, without interlining or expunging prior pleadings.
Whenever the claim or defense asserted in the amended pleading arose
out of the conduct, transaction, or occurrence set forth or attempted to be
set forth in the original pleading, the amendment relates back to the date
of the original pleading. An amendment changing the party against whom a
claim is asserted relates back if the foregoing provision is satisfied and,
within the period provided by law for commencing the action against the
party, the party to be brought in by amendment has received such notice of
the institution of the action that the party will not be prejudiced in
maintaining a defense on the merits, and knew or should have known that,
but for a mistake concerning the identity of the proper party, the action
would have been brought against the party.
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(emphasis added). The rule is structurally unambiguous. The first test — the only
applicable test when amending claims against an existing party — requires solely
that the claim "arose out of the conduct, transaction, or occurrence" set forth in the
original pleading. The "or" is disjunctive: any one of the three connections is
independently sufficient. The second test — which adds the notice requirement —
applies only to amendments "changing the party against whom a claim is
asserted." CHI is an existing Defendant. The first test is the only test applicable
here. And the District Court's own finding satisfies it: the amended claims arose
"out of the same occurrence." (D0175, Order, p.3). That finding should have ended
the analysis in Plaintiffs' favor.

However, both the District Court and CHI imported the "notice" requirement
from the second test — applicable only when adding new parties — into the first-
test analysis of claims against an existing party:

The claims in Plaintiffs' Petition, as amended, while arising out of the same

occurrence, do not relate to the same conduct. Based on the facts of this

case, the physician care and nursing care that Ms. Thorne received are
distinct factually. Further, holding Plaintiffs to their acknowledgment related
to negligent nursing acts, the Court cannot conclude that CHI had notice,

within the statute of limitations period, of the allegations contained within
Count III of Plaintiffs' Petition. The relation-back theory does not apply.

(Dkt. DO175, Order, p.3). This was clear error. As this Court explained in Estate of
Kuhns v. Marco, 620 N.W.2d 488, 491-492 (Iowa 2000), Rule 1.402(5) establishes

two entirely separate tests: "The first test applies to amendments that add claims....
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The second test applies to amendments that add parties and is comprised of four
prongs." The District Court applied the four-prong test — including notice to CHI
— to Plaintiffs' amendment even though the amendment added a new claim against

an existing party, not a new party. That was error.

B. THE DISTRICT COURT ACKNOWLEDGED THE AMENDED
CLAIMS AROSE FROM THE SAME "OCCURRENCE" —
WHICH IS SUFFICIENT UNDER RULE 1.402(5)'S DISJUNCTIVE
STANDARD.

As noted above, the District Court stated: "The claims in Plaintiffs' Petition,
as amended, while arising out of the same occurrence, do not relate to the same
conduct." (D0175, Order, p.3; emphasis added). By acknowledging the "same
occurrence," the Court's own ruling established that the first and only applicable
test under Rule 1.402(5) was satisfied. The "occurrence" in both the original and
amended Petitions is identical: the respiratory deterioration and death of Jessica
Thorne in the MercyOne Emergency Department on the morning of 2/7/21. As the
original Petition expressly alleged, from 07:30 to 09:00 on 2/7/21, Jessica's
"respiratory status, including her oxygen saturation levels, significantly
deteriorated," culminating in aspiration, a code, and death at 11:02 AM. (D0001,
Pet. q942-48). That occurrence — that deterioration and death — is identical in
both the original and Amended Petition. The District Court's additional

requirement that the claims also involve the "same conduct" nullifies the

independent force of "occurrence" as a standalone basis for relation back. Under
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the plain language of Rule 1.402(5), "occurrence" is an independent, disjunctive
ground. The District Court's reading is contrary to the rule's plain text.

Whether Defendant CHI is liable for the failure of its employee nurses or its
physician agents to detect and address the respiratory decline on 2/7/21, Defendant
CHI has always been made aware of the facts and circumstances at issue and the
specific care involved. CHI was always on notice that it breached the standard of
care "through its employees." (Petition, p.9, 466; Jubanyik COM — "there was
breach in the standard of care by Catholic Health Initiatives, Corp., through its
employees").

In Porter v. Decatur Mem. Hosp., 882 N.E.2d 583 (Ill. 2008), the Illinois
Supreme Court confronted an identical situation — an amended complaint filed
after the statute of limitations, adding a new vicarious liability theory against an
existing hospital defendant "through its agents and employees" for the negligence
of a radiologist never previously identified. Like CHI, the hospital objected that the
claim was new and barred by limitations. The Illinois Supreme Court reversed and
allowed the amendment, finding "a sufficiently close relationship between the two
allegations to show that the later allegation grew out of the same transaction or
occurrence set up in the earlier one:

Under both Illinois and federal law, there is no question that
relation back is appropriate where a party seeks to add a new legal

theory to a set of previously alleged facts. /n re Olympia Brewing Co.
Securities Litigation, 612 F. Supp. 1370, 1371-72 (N.D. Ill. 1985); see also

26



Bryson, 174 Ill. 2d at 108 (relation back is not prohibited merely based
on the fact that the name of the cause of action or the legal theory used
to support the claim for damages is changed in the amended pleading). It
is also clear that an amendment which states an entirely new and distinct
claim for relief based on completely different facts will not relate back.
Simmons, 32 1ll. 2d at 497 (a plaintiff cannot be allowed to slip in an entirely
distinct claim in violation of the limitations act); Olympia Brewing Co., 612
F. Supp. At 1372, citing 3 J. Moore, Moore's [***23] Federal

Practice, P15.15[2], at 15-196 (1985 & Supp. 1985). Between these
two clear principles, however, is a grey area where courts have allowed
relation back when amendments have added new factual allegations
that can be characterized as falling within the general "transaction"
alleged in the original complaint. See Olympia Brewing Co., 612 F. Supp.
at 1372. The court in Olympic Brewing Co. noted that an amendment is
considered distinct from the original pleading and will not relate back where
(1) the original and amended set of facts are separated by a significant
lapse of time, or (2) the two sets of facts are different in character, as for
example when one alleges a slander and the other alleges a physical assault,
or (3) the two sets of facts lead to arguably different injuries. Olympia
Brewing Co., 612 F. Supp. at 1372. But new factual additions will be
considered to relate back where there is a "sufficiently close
relationship'' between the original and new claims, both in temporal
proximity and in the general character of the sets of factual allegations
and where the facts are all part of the events leading up to the originally
alleged injury. Olympia Brewing Co., 612 F. Supp. at 1372-73.

Id. at 358-359. (emphasis added). The Porter court further stated:

Count III of the second amended complaint added allegations that
essentially alleged that an agent of the Hospital, Dr. Cross, misread and
misinterpreted the CT scan of plaintiff's spine and that, as a result,
plaintiff's diminishing neurological function went undiagnosed and
untreated, causing plaintiff to lose extremity function.

We find that there is a sufficiently close relationship between the two
allegations to show that the later allegation grew out of the same
transaction or occurrence set up in the earlier one. The two allegations
were part of the same events leading up to the same ultimate injury for
which damages are sought. They were closely connected in both time
and location. They were also similar in character and general subject
matter, as they involved allegations of medical malpractice that resulted

27



in failure to appreciate plaintiff's diminishing neurological status.
Furthermore, the Hospital was on notice from the earlier allegation that
plaintiff was asserting negligent treatment by the employees and agents
of the Hospital in failing to appreciate and report diminishing neurological
status. We believe that the Hospital should have been aware that this would
include any procedure or test-including a CT scan-performed by agents or
employees of the Hospital that might have impacted their ability to
appreciate and report on plaintiff's diminishing neurological status in the
critical hours of January 12, 2001, leading up to plaintiff's surgery the next
day.

The Hospital's argument that it had no notice that plaintiff intended to
rely on the CT scan because neither plaintiff's original nor his first amended
complaint mentioned a CT scan is not persuasive. It takes too narrow a
view of the "same transaction or occurrence'' language. Furthermore, it
seems to us that the Hospital's argument ignores the "grew out of"
language of section 2-616(b), as well as the additional proviso that relation
back may be appropriate "even though the original pleading * * * failed to
allege the performance of some act or the existence of some fact." 735 ILCS
5/2-616(b) (West 2004). Section 2-616(b) itself was largely designed to
notify a party that claims will be asserted that grow out of the general fact
situation set forth in the original pleading. See Olympia Brewing Co., 612
F. Supp. at 1371 ("Commentators and courts agree that Rule 15(c) was
largely designed to notify a party that claims will be asserted that arise out of
the 'general fact situation set forth in the original pleading"'). Here, the
allegations of the first amended complaint, particularly the general allegation
about the failure to report plaintiff's diminishing neurological function,
supplied the appropriate notice.

Id. at 593-594. (emphasis added). Lastly, Porter held:

Similar to Huntoon, we find that the allegation in plaintiff's second
amended complaint about Dr. Cross' reading of the CT scan was an
amplification that grew out of the earlier allegation about failing to
report diminishing neurological function, both of which arose out of the
same transaction or occurrence. Thus, we find that the Hospital had
sufficient notice of the new allegations and was not prejudiced thereby.

Id. at 594 (emphasis added). Like Porter, Plaintiffs' claim that CHI, through its

employee nurses, failed to recognize and respond to Jessica's respiratory decline
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arose out of the same transaction and occurrence, led to the exact same injury —
death — and asserted the identical legal theory of vicarious liability that was in the
case from the beginning.

The United States Supreme Court's opinion in Tiller v. Atlantic C.C.R. Co.,
323 U.S. 574 (1945), is equally instructive. In Tiller, a wrongful death plaintiff
sought to amend after the statute of limitations to add a new specification of
negligence never previously alleged. The Supreme Court upheld the amendment,
holding that both the original and amended claims "related to the same general
conduct, transaction and occurrence which involved the death of the deceased. As
the Tiller court found, the “cause of action now, as it was in the beginning, is the
same — it is a suit to recover damages for the alleged wrongful death of the
deceased." Id. at 580-581. There is no doubt that Plaintiffs' amended claim for
nursing negligence against CHI is also a suit to recover damages for Jessica’s
wrongful death, and thus "aroese out of the conduct, transaction, or occurrence set
forth...in the original pleading" under Rule 1.402(5).

Lastly, a Polk County District Court recently applied this identical principle
under even more demanding circumstances. In Dudley v. UnityPoint Clinic, Polk
County Case No. LACL138335 (D0297, Order filed 12/8/24), Judge Lawrence
McLellan permitted an amendment adding new claims of negligent supervision

and unauthorized practice of medicine more than six years after the plaintiff was
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injured — and after the case had already been tried once — holding that the
amendment "arose out of the conduct of the original petition" and "relates back to
the original filing date" under Rule 1.402(5). If relation back permitted an entirely
new negligence theory six-plus years after injury and after a first trial, it plainly
permits the addition here of a respondeat superior claim against the same existing
Defendant, arising from the identical occurrence, filed within twenty-five days of
depositions that first revealed the concealed nursing negligence.

C. PLAINTIFFS CLAIMS IN COUNT III WERE AGAINST CHI AND
DID NOT BRING THE NURSES IN AS NEW DEFENDANTS.

The District Court’s Order seemed to imply that Plaintiffs” Count III was
against a new Defendant — RN Elgin. That is inaccurate. Under lowa's respondeat
superior doctrine, an employer is vicariously liable for the negligent acts of its
employees, and "[t]he doctrine gives the injured party the right to sue the employer
with or without joining the employee as a party to the action." Dickens v.
Associated Anesthesiologists, P.C., 709 N.W.2d 122, 125-126 (Iowa 2006). "The
servant is not a necessary party to an action against the master." Brosamle v.
Mapco Gas Products, Inc., 427 N.W.2d 473, 475 (Iowa 1988), citing Wiedenfeld v.
Chicago & North Western Transp. Co., 252 N.W.2d 691, 695 (Iowa 1977). CHI's
liability in both the original and amended Petitions 1s purely vicarious — it is the

employer whose nurses and physicians provided the care in the Emergency
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Department on 2/7/21. Once CHI was named as a defendant under respondeat
superior for the occurrence that caused Jessica's death, any claim against CHI for
any employee's negligence arising from that same occurrence relates back to the
original filing.

The fact that the particular CHI employees identified as primarily negligent
changed from physicians to nurses — based on newly discovered evidence of the
post-death EMR falsification — does not change the nature of the claim. In each
version of the Petition, Plaintiffs assert: "CHI, as the employer, is vicariously liable
because its employees failed to properly monitor and respond to Jessica's
respiratory deterioration on 2/7/21" That claim, against that Defendant, arising
from that occurrence — the death - was in the case from the beginning.

For the foregoing reasons, the District Court's dismissal of Count III on
relation-back grounds was error. This Court should reverse the District Court's
Orders of 6/12/25 and 9/16/25 insofar as they dismissed Count III on statute of
limitations grounds, and remand with instructions to reinstate Count III and allow
the case to proceed on all counts.

II. THE DISTRICT COURT ERRED IN INTERPRETING I0WA CODE

§147.140 TO REQUIRE SEPARATE CERTIFICATES OF MERIT

IDENTIFYING EVERY SPECIFIC EMPLOYEE OF A CORPORATE

DEFENDANT WHOSE CONDUCT MAY BE NEGLIGENT BEFORE
DISCOVERY HAS OCCURRED.
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The District Court retroactively denied Plaintiffs” Motion to Amend adding
Count III and then, although Count III was no longer in the case, granted CHI’s
Motion to Dismiss Count three as violating the COM requirements of lowa Code
§147.140. (D0149, Order, p.3). The District Court’s interpretation of §147.140 was

error and should be reversed.

A. PLAINTIFFS TIMELY SERVED A CERTIFICATE OF MERIT
DIRECTLY AGAINST CHI ALLEGING BREACH OF THE
STANDARD OF CARE "THROUGH ITS EMPLOYEES,"
SATISFYING §147.140'S GATEKEEPER FUNCTION.

lowa Code §147.140 requires a plaintiff to serve a certificate of merit
affidavit on each defendant, signed by a qualified expert, attesting that the standard
of care was breached. §147.140(1)(a)-(b). The purpose of the statute is to "identify
and weed non-meritorious malpractice claims from the judicial system efficiently
and promptly" and to "deter frivolous actions." Estate of Butterfield, 987 N.W.2d
at 838. As set forth in the Statement of Facts above, Plaintiffs served a timely
COM directly against CHI — as a named defendant — on 11/23/22, just 20 days
after CHI filed its Answer. (D0016). Dr. Jubanyik's affidavit as to CHI expressly
stated:

12.  After a review of the medical records, it is my opinion that
there was breach in the standard of care by Catholic Health
Initiatives, Corp., through its employees.

13. It is also the standard of care for hospitals to have in place

policies, procedures, or protocols requiring that a physician treating a
patient presenting like Ms. Thorne properly evaluate a possible bowel
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obstruction. Similarly, it is the obligation of physician groups such as
Catholic Health Initiatives, Corp., to have processes or procedures in
place to make sure that physicians comply with the standard of care
and the policies, procedures, and protocols of hospitals where its physicians
practice and have privileges.

14. .... Catholic Health Initiatives, Corp., had a duty to make
sure that its physicians complied with the standard of care. Based on the
information available to me to date, it appears that Defendant Catholic
Health Initiatives, Corp., failed to comply with that duty.

(See, Dkt. D0016 - Plaintiffs’ Notice of Serving Certificate of Merit Affidavits;
Dkt. D0122, Resistance to Defendant CHI’s Motion to Dismiss, Ex. 11, CHI COM
of Dr. Jubanyik, p.4; filed 3/18/25) (emphasis added). The CHI COM was
sufficient to establish the prima facie elements of duty and breach — the essential
elements of a negligence cause of action — and was sufficient enough to move
forward with discovery.

The District Court held, however, that Jubanyik’s COM satisfied §147.140
only as to CHI's employees Drs. Pothoven and Poskevich, and not as to unnamed
employees such as RN Elgin. (D0175, Order, p.2). This holding converts
§147.140's gatekeeper function into a pre-discovery obligation to identify every
potentially negligent employee of a corporate defendant — an obligation that is
impossible to meet before depositions have been taken, particularly when, as here,
the relevant employees falsified the medical record to conceal their negligence.
Section 147.140 imposes no such requirement, and the preclusive consequences of

this reading are severe. Especially here where the District Court's ruling acts as a
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complete shield for any CHI employee who can escape being caught before the
statute of limitations has run. This would condone the falsification of medical

records.

B. IOWA CODE §147.140 CONTAINS NO LANGUAGE BARRING
AMENDMENT OF A MERITORIOUS PETITION, AND THE
LEGISLATURE DECLINED TO ADD SUCH LANGUAGE.

The Iowa Supreme Court has directly recognized that §147.140 and the lowa
Rules of Civil Procedure must be read together and harmonized, with the rules of
civil procedure having the force and effect of statute. Ronnfeldt v. Shelby Cnty.
Chris A. Myrtue Mem'l Hosp., 984 N.W.2d 418, 421 (Iowa 2023). In Ronnfeldt,
this Court found no language in §147.140 preventing a plaintiff from availing
herself of a separate Rule of Civil Procedure, and accordingly held the plaintiff's
right to voluntarily dismiss an action controlled over the defendant's pending
motion to dismiss for COM noncompliance. /d. at 425-429. The same principle
applies here: §147.140 contains no language prohibiting a plaintiff from amending
a petition under Rule 1.402 to add claims discovered through legitimate discovery
once a meritorious case has been established. As the Polk County District Court
recognized in Thomas v. lowa Methodist Medical Center, "sections 147.140 and
668.11 do not include any language regarding amending petitions. If a plaintiff has

filed a meritorious lawsuit that meets the early pleading requirements in section
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147.140, the statutes do not expressly bar a plaintiff from amending the action to
add a new claim or defendant." Thomas, LACL153999, Order at 8; filed 5/15/24).
More importantly, the clearest evidence that the District Court and CHI
misread §147.140 is found in the 2025 Iowa Legislative session. The lowa
Legislature considered — but declined to enact — proposed Senate Study Bill
1136, which would have amended §147.140(1) to require "each expert witness" to
sign a COM and to require that "all issues of standard of care" be addressed in the
initial COMs. (GA 91, SSB 1136, lines 11-12). This bill died in committee. "We
presume the legislature acts with full knowledge of existing legislation." State v.
lowa District Court for Polk County, 828 N.W.2d 607, 614 (Iowa 2013). The
Legislature's refusal to enact SSB 1136 confirms that "all issues of standard of
care" need not be contained in the initial COMSs, and that a single expert need not

address every potential liability theory at the threshold stage.

C. IOWA CODE §147.140(2) EXPRESSLY ALLOWS ADDITIONAL
DISCOVERY AND SUPPLEMENTATION OF EXPERT
OPINIONS ONCE A VALID CERTIFICATE OF MERIT HAS
BEEN SERVED AGAINST A DEFENDANT.

Section 147.140(2) provides: "An expert witness's certificate of merit
affidavit does not preclude additional discovery and supplementation of the expert
witness's opinions in accordance with the rules of civil procedure." §147.140(2).

See McHuge v. Smith, 966 N.W.2d 285, 287-288 (Iowa Ct. App. 2021) ("the
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legislation clarifies that the affidavit 'does not preclude additional discovery and
supplementation of the expert witness’ opinions in accordance with the rules of
civil procedure™). See also Butler v. Iyer, 2022 1A App. LEXIS 291 (Iowa App.
2022) (subsection (2) "clarifies that service of the affidavit does not 'preclude
additional discovery and supplementation of the expert witness's opinions...."' lowa
Code §147.140(2).").

Once the CHI COM was served and the case was deemed meritorious,
§147.140(2) specifically authorized Plaintiffs' experts to consider all additional
discovery and supplement their opinions accordingly. That is precisely what
Plaintiffs timely certified expert - Dr. Stewart - did after learning of the post-death
EMR falsification and the specific acts and omissions of the nursing staff in the
12/20/24 depositions. (D0122, Exhibit Nos. 12&15). The District Court's ruling
essentially nullifies §147.140(2) by holding that an expert may supplement
opinions, but only if the supplemented opinions do not identify different conduct
by the same corporate defendant's other employees that caused the exact same
injury or death at issue. The statute contains no such limitation, and such an

interpretation is directly contrary to §147.140(2)'s plain language and intent.

D. THIS COURT SHOULD ADOPT THE REASONING OF
CERTIFIED EMS, INC. V. POTTS AND HOLD THAT A
CERTIFICATE OF MERIT ADDRESSING AT LEAST ONE
VIABLE LIABILITY THEORY AGAINST A DEFENDANT IS
SUFFICIENT.
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In Certified EMS, Inc. v. Potts, 392 S.W.3d 625 (Tex. 2013), the Texas
Supreme Court construed Texas's version of lowa's COM statute and addressed
whether a claimant must provide a separate expert report for each pleaded liability
theory. The Texas court rejected that requirement and held: "In sum, an expert
report that adequately addresses at least one pleaded liability theory satisfies the
statutory requirements, and the trial court must not dismiss in such a case." /d. at
631-632. The court recognized that the expert report requirement "is a threshold
mechanism to dispose of claims lacking merit, but reports are not the only means
to address weak subsets of those claims." /d. at 631. It specifically rejected the
argument that a plaintiff must address each and every liability theory in the initial
expert report: "To require an expert report for each and every theory would
entangle the courts and the parties in collateral fights about intricacies of pleadings
rather than the merits of a cause of action, creating additional expense and delay as
trial and appellate courts parse theories that could be disposed of more simply
through other means as the case progresses." Id. The Texas court also recognized

the practical impossibility of full disclosure at the outset: "It may be difficult or

impossible for a claimant to know every viable liability theory within 120 days

of filing suit.... Discovery can reveal facts supporting additional liability

theories, and the Act does not prohibit a claimant from amending her petition

accordingly." /d. at 631-632. This reasoning applies with even greater force here,
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where the additional liability theory was concealed by CHI's own employee nurse
through post-death manipulation of the medical record. This Court, as a matter of
first impression, should construe lowa Code §147.140 consistently with Certified
EMS. Plaintiffs served a timely COM against CHI addressing at least one viable
liability theory — vicarious liability for the conduct of its employees/agents — and
the case is therefore meritorious and entitled to proceed on all related theories

against that same Defendant.

E. THE THOMAS V. IOWA METHODIST DECISION FROM THE
SAME COURTHOUSE REACHED THE OPPOSITE
CONCLUSION UNDER VIRTUALLY IDENTICAL
CIRCUMSTANCES, REFLECTING THE NEED FOR THIS
COURT'S GUIDANCE.

In Thomas v. lowa Methodist Medical Center, Polk County No.
LACL153999, Judge Jeffrey Farrell confronted the following: a plaintiff learned of
nursing negligence claims during depositions and moved to amend to assert
vicarious liability against the hospital for nursing conduct. The nurses had not been
specifically named in the timely COMs. The defendant hospital had identified a
nursing expert as a precaution. The defendants moved to dismiss, arguing that
plaintiffs had not filed a certificate of merit as to any nurses and could not do so
because any new COM would be untimely. Judge Farrell denied the motion to

dismiss and allowed the amendment, holding:
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Still, sections 147.140 and 668.11 do not include any language regarding
amending petitions. If a plaintiff has filed a meritorious lawsuit that meets
the early pleading requirements in section 147.140, the statutes do not
expressly bar a plaintiff from amending the action #o add a new claim or
defendant.... Plaintiffs did not learn the information leading to the
Amendment as part of a fishing expedition. They learned it as part of
legitimate discovery. Under these circumstances, plaintiffs should be
allowed to seek amendment.
Thomas, LACL153999, Order at 8 (5/15/24). Judge Farrell further held that
§147.140(2) allows experts to supplement opinions following additional discovery,
and that any deficiencies in new or supplemented COMs could be addressed by
later motion. That is the correct interpretation. The conflict between Judge

Gronewald's ruling in this case and Judge Farrell's ruling under materially identical

circumstances requires guidance from this Court.

F. NO CERTIFICATE OF MERIT WAS YET DUE UNDER
§147.140 FOR COUNT III BECAUSE CHI NEVER FILED
AN ANSWER TO COUNT III.

The District Court's §147.140 ruling also suffers from a threshold procedural
defect that requires reversal independent of all other arguments: no COM was
overdue because the 60-day clock under §147.140(1)(a) never started running on
the newly proposed Count III. Section 147.140(1)(a) expressly requires that a
COM be served "within sixty days of the defendant's answer." (Emphasis added).
Count III was added by the Amended Petition filed 2/10/25. (D0102). CHI never
filed an Answer to Count III. The District Court retroactively withdrew its

permission to file the Amended Petition and then dismissed Count III — all before
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CHI had answered. In the absence of an Answer, the statutory deadline for serving
a COM as to Count III had not yet arrived, let alone expired, on the date of
dismissal. Despite this procedural posture, Plaintiffs took no chances: out of an
abundance of caution, they served a supplemental COM from Dr. David Stewart
and a new COM from RN Emily Porter on 3/3/25 — before CHI had even
answered and before any COM deadline could have run. (D0112, Attachments B
and D). The District Court dismissed Count III for a COM violation that had not
yet occurred and could not yet have occurred as a matter of statutory text. That is
reversible error. See lowa Code §147.140(1)(a); Ronnfeldt v. Shelby Cnty. Chris A.
Myrtue Mem'l Hosp., 984 N.W.2d 418, 421 (Iowa 2023) (§147.140 and Rules of
Civil Procedure must be read together and harmonized). The dismissal of Count III

based on an untimely COM must be reversed because no COM was yet owed.

G. CHIIS EQUITABLY ESTOPPED FROM USING §147.140 AS A
SWORD TO EXCLUDE CLAIMS WHOSE FACTUAL BASIS
ITS OWN EMPLOYEE CONCEALED.

Even if the Court were to find that a nursing-specific COM was required and
overdue — which it was not — CHI is equitably estopped from invoking
§147.140's requirements to bar claims whose factual predicate it deliberately
concealed. The doctrine of equitable estoppel prevents a defendant from asserting a
procedural defense when the defendant's own conduct made compliance with that

procedure impossible. Christy v. Miulli, 692 N.W.2d 694, 700-701 (Iowa 2005).
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This principle should apply with equal force to §147.140 as it does to the statute of
limitations. See Ronnfeldt, 984 N.W.2d at 425-429 (§147.140 must be read in
harmony with other procedural protections available to plaintiffs). The Legislature
itself recognized the inherent unfairness of demanding a COM before the plaintiff
has access to the facts needed to support it: §147.140(4) specifically provides that
good cause for an extension of COM deadlines includes the "inability to timely
obtain the plaintiff's medical records from health care providers." If a plaintiff
cannot be held to the COM deadline simply because records were slow to arrive, a
fortiori a plaintiff cannot be held to the COM deadline when the records that were
produced affirmatively misrepresented the facts, were falsified after the patient's
death by a CHI employee, and made it factually impossible for any expert to
identify the nursing negligence that the COMs were supposed to address. As
detailed in the Statement of Facts, Plaintiffs' experts reasonably relied on the EMR
as produced. That EMR, as RN Elgin admitted at deposition, contained vital signs
she entered hours after Jessica Thorne had already died — backdated to appear as
if recorded in real time. No amount of diligence could have uncovered those
falsifications before the depositions of 12/20/24, because the manipulations were
invisible on the face of the EMR. CHI cannot create conditions that make COM
compliance impossible and then demand dismissal as a reward for the impossibility

it created. The four elements of equitable estoppel — (1) false representation or
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concealment, (2) plaintiff's lack of knowledge of the true facts, (3) defendant's
intent that plaintiff rely on the representation, and (4) plaintiff's actual prejudicial
reliance — are each satisfied here for the same reasons set forth in ISSUE V
below. The District Court's refusal to apply equitable estoppel to the §147.140
analysis, like its refusal to apply it to the statute of limitations, was reversible error.
For the foregoing reasons, the District Court erred in interpreting §147.140
to require pre-discovery identification of every specific negligent employee of a
corporate defendant. This Court should reverse the District Court's dismissal of
Count III on §147.140 grounds and hold that Plaintiffs' timely COM against CHI,
addressing at least one viable liability theory, satisfied the statute's gatekeeper

function and permitted the amendment.

III. THE DISTRICT COURT ERRED IN FINDING THAT
PLAINTIFFS' EXPERT SUPPLEMENTATIONS SUPPORTING
COUNT 111 DID NOT SATISFY I0WA CODE §668.11.

A. TWO ALREADY-TIMELY-DESIGNATED EXPERTS
SUPPLEMENTED THEIR OPINIONS BASED ON NEWLY
DISCOVERED INFORMATION, SATISFYING §668.11.

As noted above, the District Court held: “Allowing Plaintiffs to advance the

claims raised by their Amended Petition would prejudice CHI and require the

Court to disregard the requirements of lowa Code sections 147.140 and 668.11

...7. To use §668.11 to disallow the addition of Count III was error.
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The District Court's §668.11 analysis focused almost exclusively on RN
Emily Porter's late designation and never addressed a critical and entirely separate
issue: Plaintiffs had two properly certified experts — Dr. David Stewart and Dr.
Kunal Patel — who had been timely designated under §668.11 (D0024) and whose
supplemental reports expressly addressed the nursing standard of care and the
specific nursing breaches identified in the 12/20/24 depositions. As a properly
certified §668.11 expert, Dr. Stewart's supplemental COM supported the addition
of Count III and stated:

On May 16, 2024, I authored a report finding numerous breaches in the

standard of care with respect to the care and treatment provided to Jessica

Thorne. After reviewing additional records and the deposition testimony of

hospital staff — nurses — involved in the care and treatment of Jessica

Thorne, I also signed a report dated January 22, 2025. This report, based on

information not contained in the initial medical record or based on

information that I found to be misleading from the initial medical record,

identified a number of breaches in the standard of care by the nursing staff."
(D0112, Attachment D, COM of Stewart, filed 3/3/25). Dr. Stewart further opined:
"it is my opinion that there was breach in standard of care by Catholic Health
Initiatives, Corp., through its employees, including Molly Elgin, RN and Cassie
Jensen, EDT, as detailed in my January 22, 2025, report." Id.

Similarly, Plaintiffs’ timely certified expert, Kayur Patel, provided an
amended report on 2/5/25, stating:

2. Breakdown in communication regarding deteriorating respiratory status.

a. Dr. Poskevich was allegedly informed of a stable SpO2 (98%) when, in
reality, the patient was in respiratory decline.
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b. The absence of real-time documentation regarding physician
notification led to a lack of timely escalation of care.

c. Nurse Elgin’s deposition indicated that the charting of vitals was done
after the fact, meaning that critical information about the patient's
condition was not available to the treating physician in real time.

3. Failure to meet the standard of care in monitoring and response.
The standard of care in emergency medicine dictates that a patient with
worsening respiratory distress (SpO2 <90% and tachypnea) should have
been:
a. Immediately placed on oxygen therapy
b. Escalated for urgent physician reassessment
c. Monitored continuously with appropriate interventions (e.g., arterial
blood gas analysis, advanced airway assessment)
Instead, based on depositions:
a. There was a delay in recognizing the severity of hypoxia.
b. Ms. Jensen's inaccurate reporting further delayed physician
awareness and intervention.
c. Charting was completed retrospectively, concealing the immediacy
of the crisis.
This directly contributed to the patient coding at approximately 9:00 AM.

(D013, LACL163054, Resistance to Elgin MTD, p.24, filed 8/25/25).> These
supplemental opinions came from certified, timely-designated experts, under Rule
1.500, based on newly acquired information that was impossible to obtain sooner
because the EMR had been manipulated to conceal it. Such supplementation was
unequivocally allowed by lowa Code §147.140(2), providing for supplementation

of expert reports and Rule 1.500. The District Court's denial of Plaintiffs’

3 Molly Elgin filed her pre-answer Motion to Dismiss in LACL163054 and
Plaintiffs resisted. After the consolidation Order, the District Court heard and ruled
on the Motion in this case (LACL153875) (See D0183, Order, filed 12/30/25).
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Amended Petition and Count III, for an asserted violation of §668.11 is clear error
as Plaintiff had experts who could properly testify on the issue.

For the foregoing reasons, the District Court erred in concluding that the
addition of Count III would violate the requirements of lowa Code §668.11. This
Court should reverse the District Court’s refusal to allow Count III of the Amended
Petition on this ground and hold that the supplemental opinions of Drs. Stewart and
Patel independently satisfied §668.11, requiring reinstatement of Count I1I

regardless of RN Porter's designation.

B. THE DISTRICT COURT ERRED IN DENYING PLAINTIFFS’
MOTION TO CERTIFY RN EMILY PORTER AS AN EXPERT
PURSUNAT TO §668.11(2).

Plaintiffs moved to designate a nursing expert under the “just cause”
provision of lowa Code §668.11(2). (D0127, Motion to Designate Porter, filed
3/21/25). Without any analysis of the newly discovered information, the District
Court denied Plaintiffs’ Motion to Designate RN Porter simply stating: “Allowing
Plaintiffs to advance the claims raised by their Amended Petition would prejudice
CHI and require the Court to disregard the requirements of lowa Code sections
147.140 and 668.11 ....”. (D0149, Order, p.3)

Plaintiffs filed a timely Motion to Reconsider (D0153, Motion, filed
6/27/25) and this was denied by the Court (D0175). In denying Plaintiffs’ Motion

for ‘just cause” to designate RN Porter, the District Court stated:
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As noted above, at that time, Plaintiffs "did not certify a nursing expert
because, based on the medical record, there was no negligent nursing acts
the Plaintiffs believed were causally related to the death of Jessica Thorne."
Plaintiffs' Motion for Leave, p. 4 (D0127). Thereafter, on March 20, 2025,
Plaintiffs filed their supplemental certification of Emily Porter, RN, BSN.
Based on the procedural posture of this case, this supplemental certification
was untimely as was Plaintiffs' request for an extension of time.”

(D0175, p.2) (emphasis added). Although the District Court was right that “based
in the medical record” the Plaintiffs did not initially certify a nursing expert, the
District Court refused to consider the fact that Plaintiffs and Plaintiffs’ experts did
not know the true facts about the EMR manipulations until the depositions of the
CHI nurses on 12/20/24. In Ruling that “Plaintiffs’ requests for and extension of
time” was untimely, the Court did not consider the fact that after Plaintiffs’ became
aware of this new information on 12/20/24, the Plaintiffs [1] filed their Motion to
Amend adding Count III on 1/14/25 ((D0084); [2] obtained and served an expert
report from Nurse Porter on 2/28/25 (D0112; Attachment C); [3] had a COM
signed by Nurse Porter on 3/3/25 (D0112, Notice of Discovery Response,
Attachment B, COM of Porter; Attachment C, Porter Report, filed 3/3/25), and [4]
filed a Motion to Designate Porter under the “good cause” provision of §668.11 on
3/21/25. (D0127, Motion, filed 3/21/25). Plaintiffs submit that the District Court
committed error in denying Plaintiffs” Motion to Certify RN Porter as an expert.

Although Plaintiffs "did not certify a nursing expert because, based on the

medical record, there was no negligent nursing acts the Plaintiffs believed were
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causally related to the death of Jessica Thorne" (D0127, Motion for Leave, p.4),
this was a reasonable based on the falsified EMR and the fact that none of
Plaintiffs’ experts were aware of or had picked up on the manipulation of the
EMR. No amount of diligence could have uncovered the nursing negligence

sooner, because the EMR had been manipulated after the death to conceal it.

Furthermore, the depositions were delayed in significant part by CHI

counsel's own resistance to scheduling them for nine months despite repeated

requests from Plaintiffs’ counsel, requiring a Motion to Compel filed on 11/14/24.
(D0066). Under Hantsbarger v. Coffin, 501 N.W.2d 501, 505 (Iowa 1993), and
Kirlin v. Monaster, 19 N.W.3d 108 (Iowa 2025), the court must consider whether
the opposing party's conduct contributed to the delay. This Court's most recent
statement on just cause under §668.11 confirms that the trial court must consider
whether the opposing party's conduct contributed to the conditions requiring late
designation. Kirlin v. Monaster, 19 N.W.3d 108 (Iowa 2025). Only after the
District Court set an immediate hearing date for Plaintiffs’ Motion did CHI agree
to the 12/20/24 deposition dates. This was a direct and material contributing cause
of the timeline that CHI used to argue Plaintiffs' expert designation was untimely.
Under Kirlin, CHI cannot manufacture delay through obstructive discovery

conduct and then invoke that delay as grounds for excluding Plaintiffs' expert.
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Additionally, under the prejudice standard in considering a §668.11(2)
request, trial has been continued to 4/17/28 — more than two years away. Any
conceivable prejudice from RN Porter's designation was eliminated by the
continuance. More importantly, CHI had already designated a nursing expert who
had already looked at all of the records and had issued a report on 8/21/24 stating
that there was no breaches in the standard of care by the CHI nurses. (D0094,
Reply to CHI Resistance, Exhibit E, Report of McGinn, filed 1/29/25). Plaintiffs
submit that the concealment and manipulation of the medical record provided just
cause for Plaintiffs delay and the extended trial date and fact that CHI already had
a nursing expert all but negated any prejudice. Thus, Plaintiffs submit it was error
for the District Court to deny Plaintiffs’ Motion to designate RN Porter under

§668.11(2).

IV. THE DISTRICT COURT ABUSED ITS DISCRETION BY FINDING
PREJUDICE TO CHI WITHOUT ANY SPECIFIC SHOWING BY
CHI, AND THE RULING CREATES SEVERE INJUSTICE AT
TRIAL.

Iowa's amendment policy is among the most liberal in the nation.
"Amendments to petitions are the rule and not the exception." Ackerman v. Lauver,
242 N.W.2d 342, 345 (Iowa 1976). lowa Rule of Civil Procedure 1.402(4)
provides that "leave to amend, including leave to amend to conform to the proof,

shall be freely given when justice so requires." Courts do not typically deny
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motions to amend unless the amendment occurs very close to trial. Ackerman, 242
N.W.2d at 345 (amendment even allowed on the morning before trial commences).
An amendment "that substantially changes the issues may still be allowed if the
opposing party is not prejudiced or unfairly surprised." Rife v. D.T. Corner, Inc.,
641 N.W.2d 761, 767 (Iowa 2002). The burden of proving prejudice rests entirely
on the party opposing the amendment. /d.

The District Court summarily found: "[a]llowing Plaintiffs to advance the
claims raised by their Amended Petition would prejudice CHI." (D0149, Order,
p.3). In the Order on Reconsideration — entered after the trial had already been
continued to 4/17/28 — the Court did not identify a single specific way in which
CHI would be prejudiced by allowing the respondeat superior claim to go forward
against CHI for its nursing employees’ negligence instead of its physician
employees' negligence. (D0175, Order, filed 9/16/25). Plaintiffs’ submit that a bare
assertion of prejudice without specific findings, made after the trial had been
continued more than 30 months, was an abuse of discretion. The absence of actual
prejudice is demonstrated by the record.

CHI was going to trial on the same emergency department encounter
regardless — the same events, the same timeframe, the same death of Jessica
Thorne. The amendment did not add a new occurrence or a new injury. CHI had

retained and designated nursing expert Beka McGinn, RN, with a report dated
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8/21/24 — months before the Motion to Amend was even filed — finding no
nursing negligence. CHI was already prepared to defend the nursing standard of
care. Other than mere assertions of prejudice, CHI made no attempt at all to clarify
what prejudice it would suffer by defending RN Elgin’s care instead of Dr.
Poskevich’s care — both of which involved the exact same time frame, the exact
same event, the exact same respiratory code by Jessica and the exact same death.
Iowa law places the burden of proving prejudice entirely on the party
opposing the amendment. Scott v. Grinnell Mut Reinsurance, 653 N.W.2d 556
(Iowa 2002) (“objecting party must prove amendment would prejudice
maintenance of defense on the merits.”); Rife v. D.T. Corner, Inc., 641 N.W.2d at
767. CHI never identified a single witness it could not call, a single document it
could not locate, or a single opinion its expert had not already developed. A bare,
unsubstantiated finding of prejudice — unsupported by any concrete showing in
the record — is insufficient as a matter of law and constitutes an abuse of
discretion under Scott. The District Court's summary prejudice finding, entered
after trial had already been continued to 4/17/28, rests on no identified ground that

is legally tenable. It must be reversed.

The injustice created by the District Court's ruling is significant. By
dismissing the nursing claims after allowing the Amended Petition and after

Plaintiffs' certified physician experts produced supplemental reports and COMs
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identifying nursing negligence in detail, CHI and the physician defendants will use
Plaintiffs' own certified experts at trial to point blame at the empty-chair nurses —
including RN FElgin, whose post-death falsification of the medical record made it
impossible to identify the nursing negligence in time — while CHI simultaneously
escapes all liability for its nursing employees' conduct. CHI, the employer of the
nurse who falsified the record, profits from that falsification. Iowa's liberal
amendment policy under Rule 1.402(4) exists precisely to prevent this result. For
the foregoing reasons, the District Court abused its discretion in finding prejudice
to CHI without any specific showing of concrete harm. This Court should reverse
the District Court's prejudice finding and hold that Iowa's liberal amendment policy

under Rule 1.402(4) required that leave to amend be granted.

V. THE DISTRICT COURT ERRED IN REFUSING TO SUBMIT THE
STATUTE OF LIMITATIONS QUESTION TO THE JURY UNDER
THE DOCTRINES OF EQUITABLE ESTOPPEL AND
FRAUDULENT CONCEALMENT.

A. RN ELGIN FALSIFIED THE MEDICAL RECORD AFTER
JESSICA DIED TO CONCEAL NURSING NEGLIGENCE.

The factual record before the District Court demonstrated specific,
affirmative acts of post-death falsification or manipulation of the medical record by
RN Elgin. There were actually two very specific acts of falsification that were
unknown to Plaintiffs and their experts that affected the opinions of Plaintiffs’

experts.
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1. Falsification That Jessica Was Receiving Adequate Oxygen
When She Was Not.

It was undisputed that after Jessica died at 11:02 AM, RN Elgin entered an
ED Event Note at 11:21 CST — 19 minutes after Jessica's death — describing

events supposedly occurring at 9:00 AM:

ED Event Note
ED Event Date/Time : 2/7/2021 9:15 CST
ED Event Location : Assigned room
ED Event Details : Change in condition

ELGIN, MOLLY, RN - 2/7/2021 11:21 CST
ED Description of Event : This RN down in CT at 0900 when received a call from Cassie EDT about pt's SpO2 in low 80s to
70s. pt attached to bed 02, so switched to wall. Upon arrival back at department, Dr. Poskevich already at bedside. pt
unresponsive with gurgling respirations. brown foam leaking out of pt's right nare. pt's mouth and nose suctioned. BVM
initiated. pt set up for intubation. Prior to initiating intubation, pt began vomiting dark fluid. pt turned onto right side and
suctioned. 500ml brown liquid suctioned. large amount on floor. pt then turned supine and suctioned further. Dr. Poskevich

(D0084, Exhibit D — ED Event Note). Describing the call from Cassie Jensen about
Jessica’s O2 desaturation, RN Elgin recorded that she told Cassie to switch the O2
supply from the bed’s oxygen container — which was likely empty - to the wall
supply — and that was done. RN Elgin testified in her deposition that she neglected
to check the oxygen tank under Jessica's bed when she came on shift at 7:00 AM
— a standard nursing task. RN Elgin also testified in support of her own false
EMR entry, confirming that EDT Jensen had told her the patient was on bed O2
and that she had directed Jensen to switch to wall supply. EDT Jensen flatly
contradicted this under oath in her deposition taken of 12/20/24:

Q: Did she ask you at any time to see if the patient was attached to the
bed 02?

A: No.

Q: And you're not the one that switched it to the wall?

A: Correct.

52



(D0084, Exhibit B — Jensen Deposition, pp.22:22-23:9). This one example alone

— among several — demonstrates a specific, intentional post-death manipulation

of the EMR by RN Elgin designed to conceal her nursing negligence. This

information was entirely unknown to Plaintiffs and their experts until the 12/20/24

depositions.

2. Falsification That Jessica Critical Vital Signed Were

Actually Recorded in the Medical Record for Physicians to

See When Jessica’s Respiratory Functioning was

Deteriorating.

Second, it is undisputed that RN Elgin manipulated Jessica’s EMR after she

died to make it look like [1] she was caring for Jessica the whole time and [2]

critical vital signs were in Jessica’s EMR for physicians to see as Jessica’s

respiratory system declined. The charting in the EMR, as provided by CHI to the

Plaintiffs and relied on by Plaintiffs’ experts, reflected:

Recorded Date 21712021
Recorded Time 09:00 CST
Recorded By ELGIN,MOLLY,RN

Procedure

Systolic Blood Pressure 128

Diastolic Blood Pressure 97H

Mean Arterial Pressure (MAP) 107

Heart Rate Menitored 82

Respiratory Rate 26H

Oxygen Saturation 74"
Recorded Date 21712021

Recorded Time 08:50 CST
Recorded By ELGIN,MOLLY,RN

Procedure
Heart Rate Monitored 83
Respiratory Rate 27H

53

21712021
08:55 CST
ELGIN,MOLLY,RN

83
29H
a2t

21712021
08:45 CST
ELGIN,MOLLY,RN

84
28+



Recorded Date
Recorded Time
Recorded By

Procedure
Oxygen Saturation

Recorded Date
Recorded Time
Recorded By
Procedure
Heart Rate Monitored
Respiratory Rate
Oxygen Saturation

Recorded Date
Recorded Time
Recorded By
Procedure
Systolic Blood Pressure
Diastolic Blood Pressure
Mean Arterial Pressure (MAP)
Heart Rate Monitored
Respiratory Rate
Oxygen Saturation

Recorded Date
Recorded Time
Recorded By

Procedure
Oxygen Saturation

21712021
08:50 CST
ELGIN,MOLLY,RN

89t

21712021
08:40 CST
ELGIN,MOLLY,RN

84
25H
89+

21712021
08:30 CST
ELGIN,MOLLY,RN

123
15+
51
84
261
91t

217712021
08:00 CST
ELGIN,MOLLY,RN

a0t
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2/712021
08:45 CST
ELGIN,MOLLY,RN

a9t

2712021
08:35CST
ELGIN,MOLLY,RN

85
29H
91t

2/7/2021
08:15 CST
ELGIN,MOLLY,RN

147H
100+H
116
90
29H
92t

21712021

07:30 CST
ELGIN,MOLLY,RN

93¢t

(D0122, Resistance, p.32, filed 3/18/25) (highlighting in Plaintiffs’ Expert Reports
provided to the District Court). The blue highlighting clearly showed a “Recorded
Time” and a “Recorded by — Elgin, Molly, RN.” For example, the EMR reflects at
08:40 — “Recorded Time” and “Recorded By Elgin, Molly” — Jessica’s O2
saturation was 89% with a respiratory rate of 25 — both abnormal and reflecting
respiratory decline. As another example, the EMR reflects at 08:55 — “Recorded
Time” and “Recorded By Elgin, Molly” — Jessica’s O2 saturation was 82% with a
respiratory rate of 29 — both abnormal and reflecting a critical respiratory decline.

This is something that the Plaintiffs’ experts opined very early on that should have



been seen and addressed by Jessica’s treating physician, Defendant Dr. Poskevich
— or so they thought based on the medical record.

It was not until the depositions of RN Molly Elgin on 12/20/24, that
Plaintiffs — and their experts — first learned the following facts: First, the vital
signs shown in the EMR had not been recorded at the times reflected in the above
excerpts. RN Elgin testified that she “recorded’ the vital sign data into the EMR
after Jessica had already died — meaning that the treating physician, Dr.
Poskevich, never had access to the declining vital sign readings during the time she
was providing care to Jessica. (D0084, Exhibit C — Molly Elgin Deposition, pp.38-
44). This single fact fundamentally changed the entire liability picture: the original
claim had rested on the assumption the physician — Poskevich - could see the
declining numbers and failed to take appropriate action; she could not, because
they were never in the EMR during Jessica’s actual care. Second, RN Elgin
actually left the Emergency Department for 20 to 25 minutes while Jessica's vitals
were declining and alarms were going off, without properly signing off to another
nurse and without documenting her departure — a critical breach of the nursing
standard of care entirely absent from the EMR. (D0084, Exhibit C — Molly Elgin
Deposition, pp.30, 48-51). Third, between 8:55 and 9:00 AM, Jessica twice used
her call light and reported to EDT Cassie Jensen that she was experiencing

shortness of breath. (D0084, Exhibit B — Cassie Jensen Deposition, pp.13-16).
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These critical patient complaints were never documented in the medical record, as
required by the standard of care. Although vital signs allegedly being recorded
every 5 minutes appeared to reflect that RN Elgin was in the ED and providing
care to Jessica — she was not.

Dr. Stewart summarized the impact of this concealment on the ability of
Plaintiffs and their experts to properly evaluate the case:

I would point out that when I initially reviewed the medical record,
much of this critical information was not recorded in that record. The
patient’s complaints of shortness of breath to Ms. Jensen prior to the patient
coding around 09:00 were not placed in the medical record as required by
the standard of care. Additionally, the notifications to Dr. Poskevich by Ms.
Jensen, including what information was communicated to Dr. Poskevich and
when it was communicated, was not recorded in the medical record as
required by the standard of care. Most importantly, when I initially reviewed
the medical record, I would have assumed that the critical vital signs,
including SpO2 and respiratory rate were actually recorded at the time
charted. If this were true, Dr. Poskevich would have had access to the
charting at any time and could have seen this patient’s decline in her vital
signs. However, now I am aware that the vital signs were not placed in the
medical record at the time of the events and were only added hours
after the patient died. This information was not available to me until after
I reviewed the depositions of Ms. Jensen and Ms. Elgin.

All of this indicates that there was inadequate communication of the
patient’s decline to her treating physician.

(D0122, Exhibit No.12, Dr. Stewart’s Supp Report, p.3).
Additionally, after learning of the post-death manipulation of the medical
record by RN Elgin, Plaintiffs immediately secured a nursing expert as discussed

above. After going over in detail the post-death charting and manipulation of the

EMR, RN Porter opined:
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Two points worth making here. First, RN Elgin apparently knew that Dr.
Poskevich was very attentive and would log into the EMR and be watching
Mrs. Thorne’s vital signs. Second, at the same time, RN Elgin knew that she
did not enter the vital signs in real time, although Dr. Poskevich may have
been relying on the medical record to show any abnormal vitals. Third, RN
Elgin knew, based on her own testimony, that she went back into the EMR
after the fact and altered the record to make it look like the vital signs were
recorded in real time. As a nurse, I find this conduct to be deceitful and
far below the standard of care. If these vitals were entered after the fact, it
would have been impossible for Dr. Poskevich to have seen them in the
EMR in real time — because they were not there.

(D0122, Resistance to Motion to Dismiss, Exhibit No.13, pp.14-15, filed 3/18/25).

The concealment of material facts was not limited to RN Elgin's post-death
manipulation of the EMR. It extended to CHI's own sworn discovery responses. In
response to Plaintiffs' Interrogatory No. 10 — which specifically asked CHI to
identify, with specificity, "all discussions or communications between any
employees or agents of Defendant Catholic Health Initiatives regarding the
condition or care of Jessica T. Thorne" — CHI answered by referring Plaintiffs
solely to the medical records already produced. (D0122, Resistance, p.54). CHI
gave that answer despite the fact that its employees had verbal knowledge of facts
materially omitted from those records: EDT Jensen had verbally reported a false
oxygen saturation reading of 98% to Dr. Poskevich moments before Jessica
coded; Jessica had complained of shortness of breath twice using her call light,
and those complaints had been communicated to Jensen but never documented;

and RN Elgin had left the Emergency Department for twenty to twenty-five
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minutes without a proper nursing handoff, leaving Jessica in the care of an
emergency department technician. CHI knew, or was obligated to know through
reasonable inquiry of its own employees, that none of these communications
appeared in the medical records to which it referred Plaintiffs. By directing
Plaintiffs exclusively to records that omitted these critical facts, CHI's sworn
interrogatory response constituted an independent affirmative act of concealment
— separate from and in addition to RN Elgin's post-death EMR falsification. This
additional act of concealment, occurring through verified discovery responses in
the pending litigation itself, reinforces that the fraudulent concealment issue
presents quintessential jury questions that could not be resolved as a matter of

law.

B. EQUITABLE ESTOPPEL AND FRAUDULENT
CONCEALMENT RAISE FACT QUESTIONS FOR THE JURY
THAT CANNOT BE DECIDED ON A MOTION TO DISMISS.

Iowa law 1s unambiguous: equitable estoppel and fraudulent concealment
present factual questions for the jury that can be decided as a matter of law only
when the issue is so clear no reasonable finder of fact could disagree. Shams v.
Hassan, 905 N.W.2d 158 (Iowa 2017); Christy v.Miulli, 692 N.W.2d 694, 700-703
(Iowa 2005). Critically, the Christy court held that "the question of the Plaintiffs'
reasonable reliance on the misrepresentations of the [defendant] and its employees

is a factual one for the jury. It cannot be decided on a Motion to Dismiss or even
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on a motion for summary judgment." /d. at 702. The questions of when Plaintiffs
discovered the concealed facts and whether they exercised due diligence are
quintessentially factual. Faust v. Hosford, 119 Towa 97, 100, 93 N.W. 58, 59
(1903); Vertman v. Drayton, 223 Towa 380, 384, 272 N.W. 438, 440 (1937);
Reinertson v. Consol. Chem. Prods. Co.,216 N.W. 68, 71 (1927) ("It was not for

the court to hold that the statute of limitations had run.").

Moreover, the requirement of affirmative acts of concealment may be
relaxed where a confidential or fiduciary relationship exists between the concealing
party and the aggrieved party. Koppes v. Pearson, 384 N.W.2d 381 (Iowa 1986). A

hospital and its patient stand in precisely such a relationship.

The Iowa Court of Appeals has applied these principles to facts strikingly
similar to those present here. In Hanssen v. Genesis Health Systems, 810 N.W.2d
25,2011 lIowa App. LEXIS 1457 (Iowa Ct. App. 2011), a patient suffered harm
from an apparent medication overdose during a hospital stay. After the incident, a
hospital nurse manager sent the patient's family a letter assuring them the
medications had been administered "as ordered by the Physician" — a statement
that misrepresented the cause of the patient's injury. Relying on the hospital's
assurance, the family delayed further investigation, and the hospital subsequently
moved to dismiss on statute-of-limitations grounds. The district court dismissed

the petition. The Court of Appeals reversed, holding that the hospital was
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equitably estopped from asserting the limitations defense. Critically, the court held
that equitable estoppel "focuses not on the [plaintiff's] knowledge, but on the
hospital’s deceptive conduct," and that once a hospital employee makes an
affirmative misrepresentation, the hospital "is in no position to fault the [plaintiff]
for relying on the truth of [those] statements and as a consequence delaying filing
suit." Id. at 14. The Hanssen court further held that the plaintiff's reliance need not
be prolonged to establish estoppel — even brief reliance on the hospital's
misrepresentation, to the plaintiff's prejudice, is sufficient. /d. at 17-18. The
parallels to this case are direct. Where Hanssen involved a post-injury letter
misrepresenting the cause of harm, this case involves a post-death EMR
falsification misrepresenting the entire sequence of events that led to Jessica's
death. Where the Hanssen nurse manager's letter assured the family that
medications were properly administered, RN Elgin's post-death charting assured
anyone reviewing the record that vital signs were contemporaneously recorded and
available to the treating physician — a representation RN Elgin herself admitted
was false. Where Hanssen held that the hospital could not benefit from its nurse's
misrepresentation, this Court should hold that CHI cannot benefit from its nurse's
post-death manipulation of the medical record. Hanssen mandates the same result
here: CHI is estopped from asserting the statute of limitations as a defense to

defeat Count III.
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C. THE DISTRICT COURT SUBSEQUENTLY ENTERED THE
CORRECT RULING IN THE ELGIN CASE FINDING THAT
FRAUDULENT CONCEALMENT PREVENTED THE
DISMISSAL OF PLAINTIFFS’ NEWLY FILED CLAIM.

The clearest demonstration that the District Court's statute-of-limitations
ruling related to CHI was error lies within the district court's own subsequent
Ruling. In the consolidated action against RN Elgin (Thorne #2), the same
district court confronted the identical fraudulent concealment allegations —
RN Elgin's post-death backdating of vital signs, her misrepresentation of
oxygen delivery, and her omission of alarm notifications — and reached the
opposite conclusion, holding on 12/30/25 that these allegations "constitute
affirmative acts of concealment independent of and subsequent to the liability-
producing conduct" and that "[q]uestions involving Nurse Elgin's intent and
Plaintiffs' reliance on the medical records are factual issues that cannot be
resolved on the pleadings." (D0183, Ruling, pp. 9-10, filed 12/30/25). It is
logically and legally impossible for the same set of facts to present irresolvable
jury questions in one proceeding and be resolvable as a matter of law in
another. The District Court's 12/30/25 Ruling in Thorne #2 is an implicit
acknowledgment that its June 2025 ruling in this case was wrong. That conflict,
standing alone, compels reversal of the statute-of-limitations ruling and

submission of the equitable estoppel and fraudulent concealment questions to

the jury as lowa law requires.
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For the foregoing reasons, the District Court erred in resolving the
statute-of-limitations question as a matter of law. This Court should reverse the
District Court's statute-of-limitations ruling and remand with instructions to
submit the questions of equitable estoppel and fraudulent concealment to the
jury. Of course, this issue becomes moot if this Court finds that the District

Court improperly applied Rule 1.402(5) and the doctrine of relation back.

CONCLUSION

The District Court's combined rulings permanently foreclose Plaintiffs'
ability to hold CHI accountable for its nursing employees' negligence in the death
of Jessica Thorne — negligence that CHI's own nurse actively concealed by
manipulating the medical record after Jessica's death. The rulings rest on multiple,
independent errors of law: misreading Rule 1.402(5)'s disjunctive "or" as a
conjunctive "and"; using §147.140 as a sword to cut off legitimate claims
discovered through the discovery process rather than as the gatekeeper the
Legislature designed; dismissing Count III for a COM violation that had not yet
occurred because CHI had never answered Count III; ignoring the supplemental
opinions of Plaintiffs' already-certified experts under §147.140(2) to support the
allegations of Count III; finding prejudice without any specific showing by CHI;

and resolving factual questions of equitable estoppel and fraudulent concealment
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that belong exclusively to the jury under Christy, Hanssen, Shams, Reinertson,
Vertman, and Faust. Each error, standing alone, requires reversal.
Plaintiffs-Appellants respectfully request that this Court: (1) reverse the
District Court's dismissal of Count III of the Amended Petition; (2) reverse the
denial of Plaintiffs' Motion for Leave to File the Amended Petition; (3) remand
with directions to permit filing of the Amended Petition and to proceed on all
counts in a single trial; (4) reverse the denial of Plaintiffs request to certify Emily
Porter, RN, as an expert, and (5) instruct the District Court to submit the equitable
estoppel and fraudulent concealment issues to the jury. In the alternative, Plaintiffs
request remand with instructions to reconsider the §147.140, Rule 1.402(5), and
§668.11 issues under the correct legal standards and Iowa's liberal amendment

policy.

REQUEST FOR ORAL ARGUMENT

Plaintiffs-Appellants respectfully request oral argument. This case presents
multiple issues of first impression: the proper scope of lowa Code §147.140's
Certificate of Merit requirement as applied to a corporate defendant sued under
respondeat superior; the proper disjunctive interpretation of lowa Rule of Civil
Procedure 1.402(5)'s relation-back standard as applied to new claims against an
existing party; and the circumstances under which post-death falsification of

medical records by a hospital employee raises jury questions on equitable estoppel
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and fraudulent concealment sufficient to toll the statute of limitations and to
preclude reliance on lowa Code Sections 147.140 and 668.11. These issues have
already produced conflicting district court rulings from the same courthouse and
are of statewide significance to medical malpractice plaintiffs and defendants

throughout lowa. Oral argument will materially assist the Court in resolving them.

Respectfully Submitted,

/s/_J. Russell Hixson, Esq.

J. Russell Hixson, AT0003497
HIXSON & BROWN, P.C.
160 S. 68th Street, Suite 1108
West Des Moines, Iowa 50266
Telephone: (515) 222-2620
Fax: (515) 440-6395
rhixson@hixsonbrown.com
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