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STATEMENT OF THE ISSUES

L. THE DISTRICT COURT ERRED BY FAILING TO CONCLUDE
COURT RULE 34.12 BARS KERN’S DEFAMATION CLAIMS.




ROUTING STATEMENT
This case should be retained by the Iowa Supreme Court because it presents a
substantial issue of first impression regarding the scope of lowa Court Rule 34.12,
involves attorney discipline, and presents fundamental issues of broad public
importance regarding the ability of the public to report instances of attorney
misconduct to the Iowa Grievance Commission and Attorney Disciplinary Board.

See lTowa R. App. P. 6.1101(2)(c), (d), & (f).



NATURE OF THE CASE

This case is based on a letter written by Defendant Maureen Cosgrove on
behalf of her client, Justine Peebles, that was submitted to the Iowa Attorney
Disciplinary Board as part of a complaint regarding Plaintiff’s conduct. See D0032,
Ex. 2, Cosgrove Letter (9/20/2025). Plaintiff alleges the letter defamed him. D0013,
Plts. Rest. to M.T.D, atp. 1-2 (8/27/2025). Cosgrove moved to dismiss the case based
on the immunity provided by lowa Court Rule 34.12. See D0007, M.T.D.
(8/18/2025). The district court erroneously denied Cosgrove’s motion to dismiss,
concluding that Peebles allegedly subsequently disclosing the letter to third parties
waived any privilege created by Rule 34.12. D0017, Order Denying M.T.D.
(9/30/2025). Cosgrove appeals the district court’s erroneous denial of her Motion to

Dismiss.



STATEMENT OF FACTS

This case involves an ethics complaint submitted by Defendant Maureen
Cosgrove on behalf of her client, Justine Peebles, alleging Plaintiff Matthew Kern
violated the Iowa Rules of Professional Conduct. See generally D0032. Peebles
began a relationship with Nate Teut in 2020, shortly before Teut’s divorce from
Nicole Dean. Id. at p. 1. During that divorce, Dean made several slanderous
statements regarding Peebles, ultimately leading to Dean’s insurance issuing a
payment to settle potential libel actions. /d.

While that action was ongoing, Kern began a relationship with Dean. /d. at 2.
Kern was a partner at Wasker, Door, Wimmer, Marcouiller, P.C. (hereinafter,
“WDWM”). Id. Peebles had recently refinanced her mortgage, which closed at
WDWM. Id. Shortly thereafter, Dean began asking Teut odd and personal questions
about Peebles’ finances. Id. At the time, Peebles became concerned that her personal
information was being shared by Kern to Dean. I/d. After contacting WDWM,
Peebles was reassured that Kern would not have access to her personal information.
1d.

In April 2023, Kern, through the assistance of another attorney at his firm,
served Peebles a letter accusing her of defaming his character by expressing concern
over his access to her personal information. /d. Notably, the letter was served shortly

after Dean’s insurance company agreed to pay the settlement amount for Dean’s



defaming of Peebles. See generally, Polk County Case No. LACL155028. The
timing of the letter led Peebles and Cosgrove to believe Kern was retaliating against
Peebles in response to her receiving a settlement from Dean’s insurer. D0032 at 2.
Cosgrove summarized the concerns as follows:

Matthew Kern is using his license as an lowa attorney to intimidate and

harass Justine Peebles . . . All of this has occurred because Justine

Peebles contacted WDWM, with a legitimate concern about her

personal information being accessed and possibly shared. . . Based on

statements by Nicole Dean to Nate Teut, Justine had reasonable belief

her personal financial information was being accessed and shared by

Matthew Kern to his girlfriend Nicole Dean.

Id. at 3. Notably, Kern had previously pursued a defamation action against Nate Teut.
1d.; see also Dallas County Case No. LACV043761.

Due to her concerns over Kern’s misconduct, Peebles submitted a complaint
to the Iowa Attorney Disciplinary Board. D0031, Ex. 1, Peebles Complaint
(9/20/2025). The complaint form itself merely provides space to include the
complainant’s contact information, contact information for the attorney subject to
the complaint, and a space directing the complainant to provide a typed summary of
their complaint on separate paper, along with any supporting documents. See D0031,
Ex. 1, Peebles Complaint (9/20/2025). As a result, Peebles attached a letter written
by her attorney, Cosgrove, detailing the allegations against Kern. See D0032.

Prior to instituting suit against Cosgrove, Kern pursued a separate defamation

action against Peebles. See Polk Cnty. Case No. LACL158491. The suit was
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premised on Peebles allegedly defamed Kern through statements to her friend, Tina
Coppola, who is also Kern’s ex-wife. Id. at D0001, p. 3.

Kern instituted the instant suit on July 24, 2025, alleging Cosgrove defamed
him by publishing a letter dated August 1, 2023, that accused him of committing
multiple ethics violations. See D0001, q 8. Kern has since clarified that the letter he
was referring to is the letter Cosgrove submitted to the Attorney Disciplinary Board.
DO0013, at 2. Cosgrove moved to dismiss the claims based on lowa Court Rule 34.12.
See D0007. Following a hearing, the district court denied the motion. D0017. In
doing so, the district court concluded that while Rule 34.12 would ordinarily prohibit
Kern’s suit, Peebles’ subsequent disclosure of the letter to a third-party—Coppola—
waived the immunity. /d. Cosgrove moved for the court to reconsider its ruling,
which the court also denied. See See D0019, Motion to Reconsider (10/10/2025);

D0021, Order Denying Motion to Reconsider (11/10/2025).
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ARGUMENT

I. THE DISTRICT COURT ERRED BY FAILING TO CONCLUDE
COURT RULE 34.12 BARS KERN’S DEFAMATION CLAIMS.

a. Standard of Review
A district court’s denial of a motion to dismiss for failure to state a claim is
reviewed for the correction of errors at law. Rees v. City of Shenandoah, 682 N.W.2d
77, 78 (Iowa 2004). To the extent the district court’s decision relied upon its
interpretation of Court Rule 34.12, this Court reviews that interpretation for the
correction of errors at law. State v. Mootz, 808 N.W.2d 207, 221 (Iowa 2012) (“lowa
court rules have the force and effect of laws, and therefore ‘we interpret rules in the
same manner we interpret statutes.’”); Noll v. lowa Dist. Ct. for Muscatine Cnty.,
919 N.W.2d 232, 234 (Iowa 2018) (“Our standard of review for questions of
statutory interpretation is for correction of errors at law.”).
b. Error Preservation
Error is preserved when the issue is raised before the district court and the
district court rules on the same. See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa
2002). Here, Cosgrove asserted through her Motion to Dismiss that Kern’s claims
were barred by Iowa Court Rule 34.12. See D0007. The district court ruled upon that
motion. DO017. Cosgrove further challenged the district court’s misapplication of

the rule through their Motion to Reconsider, which the district court also ruled upon.
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See D0019, Motion to Reconsider (10/10/2025); D0021, Order Denying Motion to
Reconsider (11/10/2025). Error is preserved.
c. Rule 34.12 Unambiguously Bars Kern’s Defamation Claims.

Kern’s claims are plainly foreclosed by Iowa Court Rule 34.12 and basic
agency principles. Kern’s Petition identifies the allegedly defamatory statement as a
letter dated August 1, 2023, alleging Kern engaged in unethical conduct. See D0001,
9 8. Kern’s Resistance to Cosgrove’s Motion to Dismiss attached the letter as an
exhibit and affirmatively identified his alleged cause of action: “Defendant
published her letter to Ms. [Peebles] and sent the same to the ADB.” D0013, at 2.
The letter, which Kern alleges Cosgrove herself only shared with Peebles and the
Attorney Disciplinary Board, cannot form the basis for his defamation action.'

First, lowa Court Rule 34.12 clearly prohibits any claim based upon the letter
being provided to the Attorney Disciplinary Board. That rule provides: “Complaints
submitted to the grievance commission or the disciplinary board and testimony
regarding the complaints are privileged, and no lawsuit may be based on the
complaints or testimony.” Iowa Ct. Rule 34.12. The Rule’s meaning is plain and
unambiguous: There can simply be no lawsuit based on a complaint filed with the

Attorney Disciplinary Board. See Matter of Est. of Janssen, 7N.W.3d 516, 523 (Iowa

! Neither Kern’s Petition, nor any of his documents resisting Cosgrove’s motion to
dismiss, suggest that Cosgrove provided Peebles’ with the letter knowing she would
distribute it to persons other than the Attorney Disciplinary Board.
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2024) (“The first step in our statutory interpretation analysis is to determine whether
the statute is ambiguous. Our inquiry ends with the plain language if the statute is
unambiguous.”). Because Kern’s claim is premised on a letter submitted to the
Attorney Disciplinary Board as part of a formal complaint, Rule 34.12
unambiguously forecloses Kern’s claim.

Kern has argued the letter being attached to the complaint, rather than a
portion of the complaint itself, forces Cosgrove’s conduct outside the scope of Rule
34.12. The distinction misreads Rule 34.12. Under its plain text, the immunity
provided under Rule 34.12 extends to the complaint, not complainant. See lowa Ct.
R. 34.12(1) (“Complaints submitted to the grievance commission or the disciplinary
board and testimony regarding the complaints are privileged, and no lawsuit may be
based on the complaints or testimony.”) (emphasis added). And the complaint form
itself simply provides space for the complainant’s contact information, the contact
information for the attorney subject to the complaint, and a place to provide the case
number if an allegation stems from litigation. See D0031, Peebles Complaint,
(9/20/2025); see also lowa Ct. Rule 35.15—Form 1. Rather than providing a space
for the substance of the complaint, the complaint form directs the reporting party to
“type or write neatly on one or more separate sheets of paper a detailed factual
statement of that the attorney did or did not do. Return the sheet[s] with this form.”

Id. As such, the “complaint” within Rule 34.12 is not limited to the complaint form

14



itself, but necessarily incorporates the attached documents that the form requires
reporting parties to submit in order to actually explain the basis for their allegations.

Additionally, Kern’s assertion that Cosgrove’s letter is distinct from the
complaint ignores basic agency law. lowa law has long held that an attorney, owing
fiduciary duties to the client, functions the same as other agent-principal
relationships. See Dillon v. City of Davenport, 366 N.W.2d 918, 923 (Iowa 1985);
see also Stenoien v. Stenoien, No. 13-1044, 2014 WL 3749374, at *2 n. 4 (Iowa Ct.
App. July 30, 2014) (collecting cases holding acts of counsel are attributed to their
client). By drafting a letter on a client’s behalf, an attorney is merely stepping into
their client’s shoes, and the letter itself is attributed to the client. See State ex rel.
Miller v. Rahmani, 472 N.W.2d 254, 258 (Iowa 1991) (“Generally, when a lawyer
drafts language on behalf of a client, the representations are attributed to the client.”);
see also Riverview SNF Operator LLc v. Creighton, No. 23-0459, 2024 WL
2043140, at *3 (Iowa Ct. App. May 8, 2024) (noting agents “simply stand in the
principal’s shoes”). As such, even if the immunity was limited to a complainant,
Cosgrove qualifies for the immunity under basic agency law because she was acting
on behalf of her client when she drafted and submitted the complaint.

Further, Kern’s straw-splitting between the complaint form and substantive

allegations attached to the complaint produces absurd results that entirely undermine
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the purpose of Rule 34.12.2 Kern’s theory would immunize the complainant from
any suit based on providing their own contact information and the attorney’s contact
information. That’s it. Meanwhile, the complainant would remain liable for any
supporting documentation, which is expressly requested by the Attorney
Disciplinary Board and required to flush out the actual basis for the complaint. Such
an outcome removes any actionable statement from the scope of Rule 34.12°s
immunity, a facially absurd construction that renders the rule entirely meaningless.
See Brakke v. lowa Department of Natural Resources, 897 N.W.2d 522, 535 (Iowa
2017) (describing the need to avoid absurd results when interpreting statutes); Jones
v. Lindell, 32 N.W.3d 445, 451 (Iowa 2026) (quoting State v. Boone, 989 N.W.2d
645, 650 (Iowa 2023)) (“We presume statutesor rules do not
contain superfluous words.”).

Kern’s proposed outcome directly undermines the purpose of the rule. While
there is limited authority interpreting this court rule, the Honorable Judge Kepros
analyzed these issues in Venckus v. City of lowa City, et al, Johnson County Case
Number LACV079763. In that case, a plaintift asserted an abuse of process claim

based on defendants’ filing of an ethics complaint with the Attorney Disciplinary

2 This Court need not resort to interpreting the rule’s purpose because the rule is
facially unambiguous. See Wallace v. Wildensee, 990 N.W.2d 637, 646 (Iowa 2023)
(noting policy considerations are irrelevant if the statute is unambiguous). That said,
if the Court does find any ambiguity in Rule 34.12, the purpose of the rule
unequivocally supports Cosgrove’s position.
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Board. See LACV079763, D0061. The defendants moved to dismiss the claim,
largely on the same basis as explained above. LACV079763, D0062-63. Judge
Kepros granted the motion, first by concluding the rule was facially unambiguous:

Taking the Court Rules as clear and definite, without exception, the
Court finds that the Supreme Court’s rules leave no room for the
possibility that an action could be brought based on the filing of an
ethics complaint . . . The Supreme Court has not excepted any case, nor
has the Supreme Court otherwise limited the application of the
proscribed immunity. According to Iowa Court Rule 34.12, the
disciplinary process is protected by immunity.

LACV079763, D0068, at p. 3. The Court went on to aptly explain the concerning
policy implications for allowing disgruntled attorneys to file suit based on ethics
complaints filed against them:

There is a public interest in discovering and addressing the unethical
actions of lawyers, as well as in protecting both the reporters of alleged
violations and the subjects of such alleged violations. The Supreme
Court’s rules in Chapter 34 further these public policies and protections
in part by making the records, papers, proceedings, meetings, and
hearings of the grievance commission confidential; by making the
records and papers confidential and privileged; by prohibiting
disclosure of the records and papers by the Respondent; by making such
records and papers inadmissible in any proceeding except for the formal
grievance commission hearing; and by granting immunity against any
lawsuit based on the complaints or testimony. If the Supreme Court
wishes to allow for a claim against a complainant related to an ethics
complaint, the Supreme Court can make that exception itself. However,
the rules as written do not allow it, and the Court finds that the claims
based on the County Defendants filing of an ethics complaint must be
dismissed as a result.

Id. at 4. Indeed, the Judge Kepros’ decision on that issue was not challenged in a

subsequent appeal. See Venckus v. City of lowa City, 990 N.W.2d 800, 806 (Iowa
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2023). Permitting subjects of complaints to pursue actions against anyone who
provided supporting documentation for a complaint facially undermines the purpose
of the rule, chilling the free exchange of information the Attorney Disciplinary Board
needs to adequately investigate potential misconduct and protect the public from
unscrupulous attorneys.

Kern further alleges that Cosgrove providing the letter to her client constituted
defamation that falls outside the scope of Rule 34.12. But this argument once again
ignores basic agency doctrines. Defamation requires publication to a third party.
Bierman v. Weier, 826 N.W.2d 436, 443-44 (Iowa 2013). But an agent cannot defame
a third-party by publishing a statement to their principal because the agent’s
knowledge is already imputed on the principal themselves. See Slaughter v. Des
Moines Univ. Coll. of Osteopathic Med., 925 N.W.2d 793, 803 (Iowa 2019).
Therefore, any statement by the agent to the principal operates as if the principal was
talking to themselves, not a third party. Cosgrove providing the letter to her client is
no different that Peebles drafting the letter and providing it to herself.

Indeed, other courts that have addressed this issue have concluded an attorney
cannot defame another by sharing information with their client because the attorney
1s simply sharing knowledge their client is already presumed to have by virtue of the
agent-principal relationship. See, e.g., Hoch v. Loren, 273 So. 3d 56, 58-59 (Fla. Dist.

Ct. App. 2019) (concluding an attorney and client’s “interests are so unified” there
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can be no publication because the communication by the agent is “tantamount to the
principal ‘talking to itself’”); Woody v. Krueger, 374 N.W.2d 822, 824 (Minn. Ct.
App. 1985) (concluding communication sent to client by attorney could not be
defamatory because no publication had been made); Egbujo v. Jackson Lewis, P.C.,
No. 3:21-CV-01450 (KAD), 2022 WL 4585688 (D. Conn. Sept. 29, 2022), aff'd, No.
22-2854-CV, 2023 WL 8295317 (2d Cir. Dec. 1, 2023) (concluding there could be
no defamation when defamatory statement was made to attorney of plaintiff because
the statement was identical to communicating directly with the plaintiff themselves).

Further, Kern’s argument once again undermines the purpose of Rule 34.12.
If an attorney assisting their client in preparing a complaint falls outside the scope
of Rule 34.12, attorneys will face significant disincentives to assisting their client in
reporting misconduct. That is particularly concerning because attorneys frequently
have a better understanding of the ethical requirements imposed on lowa attorneys
than lay persons, and can provide the Attorney Disciplinary Board with helpful
information their clients may not understand themselves. Imposing liability in such
circumstances fatally undermines Rule 34.12.

Kern’s suit is based on two alleged publications: one from Cosgrove to the her
client, Peebles, and another from Cosgrove to the Attorney Disciplinary Board. The
first simply does not qualify as a publication as a matter of law because Cosgrove

was functionally communicating to herself when she drafted the letter for her client.
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The second is facially barred by both the plain text of Rule 34.12 and its underlying
policy of encouraging disclosures to the Attorney Disciplinary Board. The district
court erred in failing to dismiss Kern’s claims in their entirety.

d. The District Court Erroneously Found Subsequent Statements by
Peebles Could Waive the Immunity Afforded to Cosgrove.

The district court also erroneously concluded that the immunity granted by
Rule 34.12 was waived by Peebles’ unrelated conduct. In doing so, the district court
relied on irrelevant authority and inverted traditional agency principles.

First, conduct by Peebles cannot waive a privilege held by Cosgrove in
connection with the report to the Attorney Disciplinary Board. Ordinarily, “[e]very
repetition of a defamatory statement ‘constitutes a claim which is separate and
independent from any claims arising out of the original publication.”” Huegerich v.
IBP, Inc., 547 N.W.2d 216, 222 (Iowa 1996) (quoting Kiner v. Reliance Ins. Co., 463
N.W.2d 9, 14 (Iowa 1990)). As such, Peebles’ alleged subsequent publication is
entirely distinct from the alleged publication that forms the basis for Kern’s claims:
The complaint to the lowa Attorney Disciplinary Board. And Kern does not plead—
nor do the exhibits attached to his Resistance demonstrate—that Cosgrove had any
involvement in Peebles sending the letter to a third party. Indeed, as explained above,
Kern already instituted and settled a defamation action against Peebles defaming
Kern in statements to Coppola. See generally, Polk Cnty. Case No. LACL158491.

That suit, demonstrating the ability to pursue separate defamation actions for each

20



allegedly defamatory publication, provided ample opportunity to Kern to pursue
compensation for any damages caused by Peebles’ subsequent publication to
Coppola.

Further, Cosgrove bears no responsibility for the conduct of her client under
agency principles. See, e.g., Restatement (Third) of Agency, § 7.01 cmt. d (“Only an
agent’s own tortious conduct subjects the agent to liability under this rule. An agent
is not subject to liability for torts committed by the agent’s principal that do not
implicate the agent’s own conduct; there is no principle of “respondeat inferior.”);
see also Martin v. Tovar, 991 N.W.2d 760, 764 (Iowa 2023) (noting Iowa has relied
upon the Restatement (Third) of Agency). As such, the alleged subsequent
publication by Peebles is simply an independent tort that Cosgrove had no relation
to, making the allegation irrelevant to the issues before this Court.

Second, the district court’s rationale for concluding a subsequent disclosure
by Peebles waived Cosgrove’s immunity conflated the privilege and immunity
provisions of Rule 34.12. The rule clearly provides an evidentiary privilege and a
separate immunity from suit through the use of a disjunctive “and.” See Iowa Ct.
Rule 34.12(1) (“Complaints submitted to the grievance commission or the
disciplinary board and testimony regarding the complaints are privileged, and no

lawsuit may be based on the complaints or testimony.”) (emphasis added).
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In its Order, the district court interpreted Rule 34.12 as only applying a
privilege, akin to the attorney-client communication privilege. See D0017, at p. 3-4
(citing Miller v. Continental Ins. Co., 392 N.W.2d 500, 504-05 (Iowa 1986), which
analyzes waiver of the attorney-client communication privilege). And the rule
certainly does create a privilege by mandating the complaint and other testimony
remain confidential. For instance, other provisions within lowa Court Rules Chapter
34 demonstrate that “privileged” is equivalent to “confidential.” See, e.g., lowa Ct.
R. 34.4(3) (explaining documents retained by the grievance commission are
“privileged” meaning they are not “not subject to discovery, subpoena, or other
means of legal compulsion”); see also State v. Sampson, 14 N.W.3d 152, 157 (Iowa
Ct. App. 2024) (“In interpreting a statute we consider the language’s relationship to
other provisions of the same statute and other provisions of related statutes.”).

However, the district court’s interpretation ignores the final clause of the
subsection, offset by the word “and.” That clause explains that beyond keeping the
complaint privileged, i.e., confidential, the Rule also prohibits any lawsuit that is
based on the complaint—in other words, an immunity. See Restatement (Second) of
Torts: Chapter 45, Introductory Note (“An immunity, on the other hand, avoids
liability in tort under all circumstances . . . because of the status or position of the
favored defendant or his relationship with others.”). Thus, the immunity is distinct

from the privilege created by Rule 34.12(1). The Court’s interpretation functionally
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writes out the final clause from the rule altogether, reading the rule to enunciate a
privilege twice. See In the Interest of G.J.A., 547 N.W.2d 3, 6 (Iowa 1996) (“The
statute should not be construed so as to make any part of it superfluous unless no
other construction is reasonably possible.”).

Unlike traditional privileges, which can be waived, the immunity provided by
Rule 34.12(1) is absolute. There 1s no textual basis for any form of waiver or other
limitation to the immunity—it simply commands that “no lawsuit” may be initiated
based on a complaint. As such, the immunity plainly operates in a manner similar to
that of prosecutorial immunity, providing a flat prohibition on any claim based on
an ethics complaint filed with the Attorney Disciplinary Board. See, e.g., Minor v.
State, 819 N.W.2d 383, 393 (Iowa 2012) (explaining application of absolute
immunity provided to prosecutors). Indeed, the immunities serve the same purpose,
preventing ‘“harassment by unfounded litigation” that would chill reporting of
potential ethics complaints. Beck v. Phillips, 685 N.W.2d 637, 642 (Iowa 2004).

The notion that Rule 34.12’s immunity is absolute can be easily seen when
comparing its reporting immunity to reporting immunities provided by similar
statutes. For instance, [owa Code section 280.36 provides immunity to those who
report the potential for school-based violence, but only so long as the report is made
“with reasonable cause and without malice.” lowa Code § 280.36(5). Similarly,

members of peer review committees overseeing potential misconduct from medical
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professionals are granted immunity for their service on a peer review committee,”
but such immunity does not extend to conduct “made with malice.” lowa Code §
147.135(1). Those provisions reveal that when immunities are intended to be limited,
the text of the immunity plainly provides such limitation. But here, no such
limitation exists, demonstrating the immunity is not capable of being waived even if
Cosgrove could somehow be found responsible for Peebles’ subsequent conduct. As
such, the district court’s interpretation of Rule 34.12 was erroneous and must be

reversed.
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CONCLUSION

Iowa Court Rule 34.12(1) unambiguously bars Kern’s defamation claims
against Cosgrove, which operate as a form of retaliation against Cosgrove for
submitting a complaint to the Attorney Disciplinary Board regarding Kern’s conduct.
The district court’s conclusion to the contrary misapplied the plain text of Rule 34.12
and undermined the clear policy rationale of the Rule, which is to promote the
public’s ability to report misconduct by Iowa attorneys without fear of subsequent
litigation. This Court must reverse the district court’s decision and enter an order

directing the district court to dismiss all claims against Cosgrove.
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