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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. NEWLY DISCOVERED EVIDENCE THAT THE VICTIM WAS
ALIVE AFTER THE STATE’S TIME OF DEATH REQUIRES
A NEW TRIAL.



ROUTING STATEMENT

This case should be transferred to the Court of Appeals because
the issues raised involve the application of existing legal principles.
Iowa R. App. P. 6.903(2)(d) and 6.1101(3)(a) (2024).

NATURE OF THE CASE

Applicant-Appellant Robert Cornell files this appeal as a matter
of right, having filed a timely notice from the final order entered in
this case on September 5, 2024, the ruling denying Cornell’s Post-
Conviction Relief (“PCR”) and from all adverse rulings and orders
included therein. Iowa R. App. P. 6.101 (2024); Iowa Code § 822.9
(2024); Iowa R. Civ. P. 1.904(2) (2024) (preserving issues for review
upon filing a Motion to Reconsider and Enlarge); Lamasters v. State,
821 N.W.2d 856, 863 (Iowa 2012). Cornell challenged his conviction
for First Degree Murder under lIowa Code § 690.2 (1975) alleging
newly discovered evidence of material facts and actual innocence.

Cornell, by and through his attorney, moves this Court to

reverse the lower court’s denial of his PCR and grant him a new trial.



STATEMENT OF THE FACTS

August 1976

In 1976, Robert Cornell (hereinafter “Cornell”) was awarded an
Honorable Discharge with decorations! from the Air Force.
(FECR001537), Crim. Trial Tr. 2 Vol.IV T.70:3-25; 72:22-25; 73:1-8.
That summer, Cornell, who grew up in lowa, was moving back to Des
Moines from Texas to join his wife and two children.3 (FECR001537),
Crim. Trial Tr. Vol.IV T.62:11-19, 72:22-25, 73:1-8, 74:14-18.
Cornell returned to Texas to collect the remainder of his belongings
on August 25, 1976. (FECR001537), Crim. Trial Tr. Vol.IV T.76:22-

25. Cornell’s 13-year-old half-brother Glenn Albert Oliver#

" Among Cornell's decorations is a Vietnam Service Medal with
Bronze Star.

2The Trial Transcripts for Cornell’s criminal trial have not been
digitized as a part of the underlying FECR001537 electronic record
and therefore do not have assigned docket numbers.

3 Cornell’s mother Alberta Gartner and extended family—
including his half-brothers Albert and Bryce—also resided in the Des
Moines area. See, e.g., (FECR001537), Crim. Trial Tr. Vol.I T.16:6-7;
(FECR001537), Crim. Trial Tr. Vol.IIl T.8:13-15; (FECR001537),
Crim. Trial Tr. Vol.VI T.6:8-10. The family dynamics were
complicated; at one-point Bryce attacked Alberta with a meat cleaver,
and as a result Bryce was committed to the psych unit at the local
hospital. (Case No. 3453), First PCR Ex.15, Interview of Bryce at 1
(03/08/1978); (Case No. 3453), First PCR, Plaintiff’s PCR Brief at 11-
12 (09/11/1986).

* Albert, at 13 years old, had a criminal record. (FECR001537),
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(hereinafter “Albert”) and Kenneth Lavern Crow® (hereinafter “Crow”)
went with Cornell to Texas to help. (FECR001537), Crim. Trial Tr.
Vol.IV T.78:9-15.

Crow worked with Cornell’s other half-brother, Sheldon Bryce
Oliver® (hereinafter “Bryce”). (FECR001537), Crim. Trial Tr. Vol.IV
T.81:17-22. Cornell met Crow through Bryce at his mother’s house
in Des Moines, a week before his trip back to Texas. (FECR001537),

Crim. Trial Tr. Vol.IV T.79:14-25; 80:1-7; 81:10-13. Cornell’s only

Crim. Trial Tr. Vol.I T.7:4-9. This evidence was precluded from trial.
(FECR001537), Crim. Trial Tr. Vol.I T.7:4-9. Albert was frequently
placed outside his mother’s home and custody with involvement of
the juvenile courts. See, e.g., State v. Cornell, 266 N.W.2d 15, 17
(Iowa 1978); (Case No. 3453), First PCR Trial Tr. Vol.I T.170:1-7
(10/09/1985); (Case No. 3453), First PCR Trial Tr. Vol.Il T.463:3-6
(10/10/1985). Albert also had a learning disability and did not
function at an average level for a thirteen-year-old. (Case No. 3453),
First PCR Trial Tr. Vol.I T.170:1-7.

> Kenneth Crow’s last name is spelled differently throughout the
pleadings and law enforcement records, for the purposes of
consistency in this appeal, his last name will be spelled “Crow,” and
not “Crowe.”

¢ Bryce was an older full brother of Albert, and they were known
to have a close-knit relationship, more so than with their older half-
brother, Cornell. (FECR001537), Crim. Trial Tr. Vol. III T.8:18-21. In
fact, Bryce had “almost uncontrollable” “animosity towards
[Cornell].” D0235 (PCCV012578), PCR Trial Tr.67:22-24, 68:9-10
(08/15/2023).
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connection to Crow was through Crow’s association with Bryce.
(FECR001537), Crim. Trial Tr. Vol.IV T.82:2-6.

August 23, 1976, two days before leaving for Texas, Cornell
witnessed a physical altercation between Bryce and Crow. Bryce,
Crow, and Eric Cross (hereinafter “Cross”)—a friend and co-worker
of Bryce and Crow—were suspects in a burglary at Industrial
Chemical Supply, where they all worked.” (Case No. 3453), First PCR
Trial Tr. Vol.Il T.456:6-13. (FECR001537), Crim. Trial Tr. Vol.IV
T.82:2-6; 82:18-83:4. Bryce accused Crow of being a snitch and tried
to force Crow to take the blame for the burglary. (FECR001537),
Crim. Trial Tr. Vol.IV T.82:2-6; 82:18-24; D0207 (PCCV012578), PCR
Ex.4, Deposition of Bryce Oliver at 118:1-119:12 (11/22/1976);

(Case No. 3453), First PCR Trial Tr. Vol.I T.58:4-8; (Case No. 3453),

7 The court granted the State’s Motion in Limine at Cornell’s
criminal trial requesting, among other issues, that the “purported
break-in at Industrial Janitorial Service” could not be referenced in
regards to Bryce or Eric Cross. D0046 (FECR001537), State’s MIL at
1-2 (12/02/1976).

Bryce, like Albert, also had a juvenile record. (Case No. 3453),
First PCR Trial Tr. Vol.I T.106:11-25; (Case No. 3453), First PCR Trial
Tr. Vol.Il T.268:7-14, 463:9-13; (Case No. 3453), First PCR Ex.7,
Bryce Juvenile Record (03/12/1975). The court granted the State’s
Motion in Limine and excluded any mention of Albert and Bryce’s
juvenile records at Cornell’s trial. DO046 (FECR001537), State’s MIL
at 1.

12



First PCR Ex.31, BCI Report Case No. 76785 at 35 (undated). The
fight quickly became life threatening when Bryce took out a razor
scraper and threatened to “cut [Crow| up” with it. (FECR001537),
Crim. Trial Tr. Vol.IV T.82:2-6, 82:18-24. Cornell intervened,
stopping Bryce and preventing injury to Crow.8 (FECR001537), Crim.
Trial Tr. Vol.IV T.82:2-6, 82:18-25, 83:1-4. Cross also testified that
this was just one of many arguments he witnessed between Crow and
Bryce. (FECR001537), Crim. Trial Tr. Vol.II T.86:15-21.

The trip from Des Moines, Iowa to San Antonio, Texas began
around noon on Wednesday, August 25, 1976, in Cornell’s 1975 Jeep

Renegade.® (FECR001537), Crim. Trial Tr. Vol.IV T.77:1-6; 21-22.

8 SA Pontius questioned Bryce about his assault on Crow. Bryce
admitted that he assaulted Crow with a knife, that Cornell stopped
it, and that his motive for the assault was the burglary. (Case No.
3453), Ex.31, Pontious Interview of Bryce at 120 (09/29/1976). The
defense, lacking the suppressed interview at trial, was unable to
present the jury with Bryce’s admitted motive and knife assault on
Crow days prior to his murder. (Case No. 3453), Ex.31, Pontious
Interview of Bryce at 120 (09/29/1976). Bryce denied that the fight
was violent at Cornell’s criminal trial, further indicating in his
deposition: “If I pull a knife on somebody, I am going to use it. [ am
going to carve them up. I am not going to threaten nobody. It will be
action.” D0235 (PCCV012578), PCR Trial Ex.4 at PDF page 3,
T.118:19-24.

* Cornell’s vehicle was a Jeep Renegade with a rollover bar, two
front bucket seats, a backbench seat, and a soft top. (FECR001537),

13



Their plan was to return to Des Moines the following Monday, August
30th in time for Cornell’s previously scheduled appointments.
(FECR001537), Crim. Trial Tr. Vol.IV T.92:10-14. Cornell, Albert, and
Crow made it to San Antonio, Texas during the late evening of
Thursday, August 26, 1976. (FECR001537), Crim. Trial Tr. Vol.IV
T.86:22-23. Cornell packed his family’s belongings and handled his
personal affairs on Friday, August 27 and Saturday, August 28.
(FECR0O01537), Crim. Trial Tr. Vol.IV T.86:22-23, 88:3-6. Once fully
packed, the trio departed San Antonio at 4:30 p.m. on Saturday,
August 28, 1975. (FECR001537), Crim. Trial Tr. Vol.IV T.37:2-5,
38:7-39:8, 42:6-17, 48:2-49:6, 92:10-14.

Cornell, Albert, and Crow stopped in Dallas to sleep on August
28, 1975. (FECR001537), Crim. Trial Tr. Vol.IV T. 92:1-25. They
drove all day Sunday and stopped early Monday morning around
1:30 or 2:00 a.m. somewhere in Kansas. (FECR001537), Crim. Trial
Tr. Vol.IV T.93:22-94:5; 95:1-10. After their early morning stop,
Cornell continued to drive through Kansas, passing through a toll in

Kansas City, Kansas around 4:15 a.m. on August 30, 1975.

Crim. Trial Tr. Vol.I T.30:6-19; (FECR001537), Crim. Trial Tr. Vol.IV
T.77:22-78:4.
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(FECR001537), Crim. Trial Tr. Vol.IV T.95:1-24. Around 4:30 or 5:00
a.m., they entered Missouri. (FECR001537), Crim. Trial Tr. Vol.IV
T.96:14-21.

Throughout the return trip, Albert and Crow argued about
various issues from who would sit in the front seat of the jeep to
Albert accusing Crow of stealing his knife.1© (FECR001537), Crim.
Trial Tr. Vol.IV T.98:5-25. After mediating the argument regarding
the missing knife, Cornell learned that Crow took the knife because
Crow did not feel safe with Albert having it, especially because Crow
and Albert were constantly arguing. (FECR001537), Crim. Trial Tr.
Vol.IV T.98:5-25.

Unfortunately, Cornell’s peacemaking between Albert and Crow
did not last long and they began to argue again. (FECR001537), Crim.
Trial Tr. Vol.IV T.99:9-11. Cornell told Albert and Crow that they

needed to stop talking altogether or work out their differences.

10" After Albert and Crow’s fight about the missing knife, Albert
took a walk, at Cornell’s instruction, so that he could cool down.
(FECR001537), Crim. Trial Tr. Vol.IV T.98:11-25. While Albert was
on his walk, Crow admitted to Cornell that he took Albert’s knife
because “he just didn't feel Albert should have that knife because of
their arguments and the words they were having back and forth.”
(FECR001537), Crim. Trial Tr. Vol.IV T.98:11-25.

15



(FECR001537), Crim. Trial Tr. Vol.IV T.99:12-21. Around 9:00 a.m.,
Crow, frustrated as well, told Cornell to let him off at the next exit
around 9:00 a.m. (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22,
49:7-10. Cornell assured Crow he would drive him back to Des
Moines. (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22. But Crow was
adamant, stating that he had friends that lived nearby the Mt. Ayr
exit they were approaching, and that he would pick up his belongings
from Cornell later. (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22.
Shortly after letting Crow out near the exit, Cornell noticed that
the gun that had been in the Jeep was missing and he assumed Crow
took it with him.!! (FECR001537), Crim. Trial Tr. Vol.V T.4:2-7,
50:18-21. Cornell attempted to locate Crow, because he was
concerned that the disgruntled and now armed Crow was dangerous.
(FECR001537), Crim. Trial Tr. Vol.V T.4:24-25; 5:1-6. Unable to

locate Crow, Cornell broadcasted on his CB radiol? to other drivers

"Throughout the drive, the gun had been laying by Cornell’s
citizens band (“CB”) radio in the jeep. (FECR001537), Crim. Trial Tr.
Vol.V T.4:10-23. Both Albert and Crow knew it was there.
(FECR001537), Crim. Trial Tr. Vol.V T.4:10-23.

2°A citizen’s band radio, or a “CB,” is a radio system where
individuals can communicate with others a short distance away from
their homes or cars, including being able to call in emergencies. See,
e.g., (FECR001537), Crim. Trial Tr. Vol.V T.76:13-22, 77:19-23.
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in the area to be on the lookout for a man with a gun. (FECR001537),
Crim. Trial Tr. Vol.V T.5:1-6. Another user responded to Cornell’s
broadcast and she contacted the Iowa Highway Patrol.!3
(FECR001537), Crim. Trial Tr. Vol.V T.6:7-23.

After Cornell arrived at his mother’s house in Des Moines
around 10:30 a.m. on Monday, August 30th, he contacted the police
department and the lowa Highway Patrol about Crow taking his gun.
(FECR001537), Crim. Trial Tr. Vol.V T.7:6-16, 7:23-24. That same
morning, around 11:00 a.m., Bryce and Cross learned that Crow was
dropped off around Mt. Ayr exit off of Interstate 35. (Case No. 3453),
Ex.31, Pontious Interview of Bryce at 119 (09/29/1976).

On Monday, August 30, 1975, Cornell attended several
previously scheduled appointments, job interviews, and personal
matters in Des Moines, but also checked in with his mother, Bryce,

and Cross throughout the day to see if Crow had arrived in Des

3 Janann Witner, an Emergency REACT Monitor, responded to
Cornell, and after Cornell described Crow, Witmer contacted the
State Patrol twice. (FECR001537), Crim. Trial Tr. Vol.V T.5:1-6. The
State Patrol had Witmer advise Cornell to contact the State Patrol
once he arrived in Des Moines. (FECR001537), Crim. Trial Tr. Vol.V
T.5:20-6:21, 76:12-82:19. REACT is a nonprofit organization that
monitors the radio for emergency calls on highways. (FECR001537),
Crim. Trial Tr. Vol.V T.76:18-22.

17



Moines. (FECRO001537), Crim. Trial Tr. Vol.V T.10:13-20;
(FECR001537), Crim. Trial Tr. Vol.IV T.37:2-5, 38:7-39:8, 42:6-17,
48:2-49:6, 92:10-14 (testimony of William Anthony, Howard Cloe,
Elmer Vermeer, and Sandra Wertman); (FECR001537), Crim. Trial
Tr. Vol.V T.10:13-20, 11:16-20, 70:8-22, 71:4-9.

Meanwhile, Bryce and Cross, who had access to numerous
different vehicles, were aware that Crow had been let out by the Mt.
Ayr exit and that he had Cornell’s gun. (Case No. 3453), Ex.31,
Pontious Interview of Bryce at 119 (09/29/1976); (Case No. 3433),
Ex.31, Pontious Interview of Cross at 160-61 (11/01/1976). Before
Crow left on the trip, Bryce and Cross had given him money with the
expectation that Crow would purchase marijuana in Texas and
return to lowa with it. See D0046 (FECR001537), State’s MIL at 1-2;
(FECR001537), Crim. Trial Tr. Vol.V T.87:12-90:11; (FECR001537),
Crim. Trial Tr. Vol.VI T.31:19-23, 52:22-53:9; see also D0168
(PCCV012578), Applicant’s Tr. Brief at 78-79, 115 (06/30/2023)
(citing 3rd HBC Evid. Hrg. Tr. at 45-46 (05/31/1991)).

Unbeknownst to Cornell, Bryce and Albert contacted law
enforcement about Crow missing. (FECR001537), Crim. Trial Tr.

Vol.I T.42:5-43:14.
18



“Investigation”

Albert initially did not say anything about what happened on
the trip. (FECR001537), Crim. Trial Tr. Vol.I T.42:2-4. Several days
after they arrived home, Albert talked to law enforcement about the
incident, after Bryce forced their mother to call the police. Cornell,
266 N.W.2d at 17; (Case No. 3453), Ex.31, Pontious Interview of
Bryce at 122. Albert told investigators that on their way back from
Texas, Cornell had stopped the Jeep on the side of Interstate 35, and
he and Crow walked off. (FECR001537), Crim. Trial Tr. Vol.I T.32:24-
33:11, 39:9-13. Only Cornell returned to the Jeep, after Albert heard
a gunshot. (FECR001537), Crim. Trial Tr. Vol.I T.32:24-33:11, 39:9-
13.

Albert and Bryce spoke with the Bureau of Criminal
Investigation (“BCI,” now known as DCI) investigators and
accompanied them to the Mt. Ayr exit area where Crow’s body was
located on September 3, 1976.14 (FECR001537), Crim. Trial Tr. Vol.I

T.43:16-46:12; see (Case No. 3453), First PCR Ex.31, BCI Report

4 The body was found in the woods near a culvert off of
Interstate 35. Cornell, 266 N.W.2d at 17; (FECR001537), Crim. Trial
Tr. Vol.I1 T.43:16-46:12.
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Case No. 76785 at 2 (undated). Cornell was arrested the same day.
FECR001537), Crim. Trial Tr. Vol.V T.12:1-3, 14-18.

Contrary to procedure, Bryce, although not an eyewitness to the
State’s theory of the case and who denied any direct knowledge of the
crime, came along with law enforcement and Albert to locate Crow’s
body and the firearm. D0235 (PCCV012578), at Tr.70:14-71:8.
However, he was so combative with Albert that law enforcement had
to separate the two. D0235 (PCCV012578), at Tr.70:14-71:8.

Arrest & Trial

Three days after the return from Texas, on Friday, September
3, Cornell was arrested for the first-degree murder of Crow.
(FECR001537), Crim. Trial Tr. Vol.V T.12:1-3. The State charged
Cornell with the murder of Crow on August 30, 1976 with a firearm
near the Mt. Ayr exit. State v. Cornell, 266 N.W.2d 15, 16 (lowa 1978).

The key witness at Cornell’s trial was his 13-year-old half-

brother, Albert.15 Albert’s testimony was important for the State as

5 Due to the importance of Albert’s testimony, the State filed a
Motion in Limine asking the court to “exclude all evidence respecting
[Albert’s] residence in a juvenile home or facility, on the basis that
such fact was immaterial to any issue in the case, and would be an
attempt to improperly impeach the witness.” Cornell, 266 N.W.2d at
17. The court granted the motion. Id.
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he was the only other witness that was on the drive from Texas to
Iowa. Cornell, 266 N.W.2d at 16. However, the credibility of Albert
was at issue during the pre-trial conferences due to his mental health
and criminal history. (FECR001537), Crim. Trial Tr. Vol.I T.7:4-9;
D0046 (FECR001537), State’s MIL at 1.

In addition to Albert’s lack of credibility, his testimony was
inconsistent in that he could not recall significant details about the
trip, such as when or where they stopped, consistently.
(FECR001537), Crim. Trial Tr. Vol.I T.53:17-18. Lacking facts, Albert
engaged in a guessing game. See (FECR001537), Crim. Trial Tr. Vol.I
T.53:17-18. Albert also claimed that Cornell and Crow were the ones
who had been arguing during the trip, rather than Albert and Crow,
and that is why Cornell killed Crow. (FECR001537) Crim. Trial Tr.
Vol.VT.62:6-17. Albert further claimed that it was daytime when they
drove through Kansas City, despite Cornell’s toll ticket indicating it
was actually 4:15 a.m., well before sunrise in August of 1976.16

(FECR001537), Crim. Trial Tr. Vol.I T.58:2-15; (FECR001537), Crim.

16 As shown in PCR Exhibit 8, sunrise was at 6:45 a.m. with
morning civil twilight at 6:17 a.m. D0212 (PCCV012578), PCR Ex.8,
Sun in KC August 1976 at 2. Accordingly, 4:15 a.m. was too early to
be “light” out on August 30, 1976. D0212 (PCCV012578) at 2.
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Trial Tr. Vol.IV T.95:11-24. Lastly, Albert testified that Cornell was
intoxicated during the trip, but other unbiased reputable witnesses
who saw Cornell immediately after the trip contradicted that false
assertion. (FECR001537), Crim. Trial Tr. Vol.I T.91:7-92:3, 93:11-
94:16; (FECR001537), Crim. Trial Tr. Vol.IV T.41:25-44:3; 50:15-23,
56:25-58:13; (FECR001537), Crim. Trial Tr. Vol.VI T.6:8-16.
Cornell’s defense at trial was that he let Crow out of the jeep
because of the continuous arguments between Albert and Crow.
(FECR001537), Crim. Trial Tr. Vol.IV T.99:5-9, 99:16-25. Besides
alluding to Bryce and Cross as the key alternative suspects, the
defense offered evidence accounting for Cornell’s whereabouts after
arriving in Des Moines between 10:00 and 10:30 a.m. and the
appointments he had the remainder of the day with witnesses to
confirm. (FECR001537), Crim. Trial Tr. Vol.V T.10:13-20; see also
(FECR001537), Crim. Trial Tr. Vol.IV T.37:2-5, 38:7-39:8, 42:6-17,
48:2-49:6, 92:10-14 (testimony of William Anthony, Howard Cloe,
Elmer Vermeer, and Sandra Wertman). Cornell also presented
evidence that he was not intoxicated, which contradicted the
testimony of the State’s key witness, Albert. (FECR001537), Crim.

Trial Tr. Vol.I T.91:7-92:3, 93:11-94:16; (FECR001537), Crim. Trial
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Tr. Vol.IV T.41:25-44:3; 50:15-23, 56:25-58:13; (FECR001537),
Crim. Trial Tr. Vol.VI T.6:8-16.

Moreover, the gun that killed Crow was never found nor ever
connected to Cornell. (FECR001537), Crim. Trial Tr. Vol.Il T.68:7-
69:19; (FECR001537), Crim. Trial Tr. Vol.Ill T.84:15-20. Because a
gun was never found, the State relied on Albert’s description of
Cornell’s gun, and presented a supposed lookalike at trial.
(FECR001537), Crim. Trial Tr. Vol.I T.48:1-16.

Subsequent Litigation

Cornell has adamantly maintained his innocence in Crow’s
murder. See (FECR001537), Crim. Trial Tr. Vol.Ill T.45:18-46:8 (Q:
“Bob has always maintained his innocence?” A: “Yes, he has.”).
Cornell challenged his conviction with a direct appeal claiming errors
in admitting hearsay testimony and issuing an Allen Charge.!”

Cornell, 266 N.W.2d at 18-19, 21 (affirming the conviction).

7" Although unintentional, an Allen Charge creates a natural
influence and pressure on the jury to reach a verdict. See Monica K.
Miller & Brian H. Bornstein, Do Juror Pressures Lead to Unfair
Verdicts?, 39 Am. Psych. Ass’n Judicial Notebook 18 (2008),
https:/ /www.apa.org/monitor/2008/03/in.
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Cornell’s First Grant of Relief: In 1978, Cornell filed a federal
Habeas Corpus action. DO079 (PCCV012578), Mtn. Dismiss Ex.B,
Cornell v. Iowa, S.D. lowa Order at 1 (12/06/1979). Cornell brought
claims that his Constitutional rights were violated regarding
confrontation, hearsay, and the Allen charge. DO079 (PCCV012578)
at 1. Cornell was granted relief based on the improper Allen charge
numerical inquiry of the jury because the trial court violated “the
constitutionally-mandated decision of Brasfield v. United States.”18
DO0079 (PCCV012578) at 17; see also DO080 (PCCV012578), Mtn.
Dismiss Ex.C, Cornell v. Iowa, S.D. Iowa Judgment at 1
(12/07/1979).

Cornell and the State both filed appeals with the Eighth Circuit
Court, which reversed the ruling, in favor of the State, citing that the
Brasfield opinion was supervisory, rather than constitutionally

mandated. Cornell v. Iowa, 628 F.2d 1044, 1047 (8th Cir. 1980).1°

8 Brasfield v. United States is a United States Supreme Court
decision that condemns the practice of asking a deadlocked jury what
their numerical division was. 272 U.S. 448, 448-50 (1926) (“We deem
it essential to the fair and impartial conduct of the trial that the
inquiry itself should be regarded as ground for reversal.”).

¥ Judge Bright dissented, disagreeing with the 8th Circuit’s
decision, stating: “In my view, this holding contravenes the explicit
language of Brasfield v. United States . . . wherein the Supreme Court
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Cornell’s Second Grant of Relief: In 1982, Cornell sought
Post-Conviction Relief (PCR), asserting violations of State and Federal
Constitutional rights, ineffective assistance of counsel, and newly
discovered evidence. D0081 (PCCV012578), Mtn. Dismiss Ex.D,
Cornell v. State, Ruling at 8, 18, 22 (12/15/1986). Notably, Phil
Basham, who was married to Cornell’s stepsister, testified at
Cornell’s PCR hearing that he overheard Albert saying to Bryce: “If
you don’t come out, I'm going to tell the truth about Kenny Crow’s
death.” To which Bryce responded: “You tell the truth and I'll kill you
like I killed Kenny Crow.” (Case No. 3453), First PCR Trial Vol.IV
Tr.611:12-612:6 (01/08/1986). The Court denied relief. D0O081
(PCCV012578) at 24.

The Iowa Court of Appeals reversed the trial court’s denial and
remanded the case for a new trial. Cornell v. State, 430 N.W.2d 384,
385 (lowa 1988). The Court held that there were material statements
that were erroneously suppressed by the State: (1) Cornell’s half-

sister Judy Seidenkranz’s statement that both Cornell and Albert told

held that ‘it (is) essential to the fair and impartial conduct of the trial,
that the inquiry itself should be regarded as ground for reversal.”
Cornell, 628 F.2d 1049-50 (J. Bright dissenting).
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her they let Crow out at the Mt. Ayr exit; (2) a statement from Bryce
to law enforcement that he threatened Crow with a razor scraper
before Crow left for Texas. Id. at 385-86. Upon the State’s request,
the Iowa Supreme Court vacated the appellate order for relief and
reinstated the denial of the trial court. Id. at 385.

Cornell’s Third Grant of Relief: In 1988, Cornell filed his
third20 Habeas Corpus action, which was dismissed. Cornell v. Nix,
921 F.2d 769, 770 (8th Cir. 1990). Cornell appealed and the Eighth
Circuit remanded the case back to District Court for an evidentiary
hearing. Id. After the evidentiary hearing, the district court concluded
Cross’ testimony was material to Cornell’s case. Cornell v. Nix, 953
F.2d 1103, 1104 (8th Cir. 1992).

Cross’ original testimony was that he heard that Cornell had
“broke[n] [Crow’s] neck.” (FECR001537), Crim. Trial Tr. Vol.Il T.83:9-
10. The State was allowed to present this prejudicial evidence at the
underlying criminal trial, even though there was no evidence that

Crow’s neck was broken. (FECR001537), Crim. Trial Tr. Vol.IlI

2 Cornell’s second Habeas Corpus was filed in 1981, but was
voluntarily dismissed in 1983, as the claim had not been exhausted
in State court. DO167 (PCCV012578), Trial Brief at 24 (06/30/2023).

26



T.55:5-8, 56:16-22 (showing no evidence of Crow’s bones being
broken). Cross recanted this testimony, saying that Cornell never
confessed or indicated that he killed Crow. See DO0168
(PCCV012578), Applicant’s Tr. Brief at 54-57 (06/30/2023) (quoting
Cornell v. Nix, Case No. 88-1618-B, Certified Findings and
Conclusions at 3-5 (S.D. Iowa 08/20/1991)).

Cross also admitted to “heavy drug usage” at Cornell’s trial.
Cornell v. Nix, 976 F.2d 376, 380 n.2 (8th Cir. 1992). Upon review of
the district court’s finding of facts, the Eighth Circuit unanimously
concluded that Cornell was not barred from raising Cross’ recanted
testimony. Nix, 953 F.2d at 1105-06 (holding that the case was to be
remanded “to the district court with instructions to grant the writ of
habeas corpus, subject to the right of the State of Iowa to retry
Cornell within a reasonable time”). After this decision, the State
requested for a rehearing en banc, which was granted, and the three-
panel decision was vacated. See Nix, 976 F.2d at 384.

The judicial system (both federal and state) has granted Cornell

relief three separate times: Cornell’s first Habeas Petition,2! Cornell’s

2l His first Habeas Petition was awarded by the Southern
District of Iowa based on improper Allen charge and numerical

27



first Post-Conviction Relief Application,?? and Cornell’s third Habeas
Petition.23 D0O001 (PCCV012578), PCR App. at 7 (09/18/2018).
Tragically, all three times have been reversed, and as a result, an
innocent man remains in prison.

New Evidence of Actual Innocence

In the underlying PCR, Cornell presented newly discovered
evidence of actual innocence showing that Crow was alive after
Cornell and Albert let him out at the side of the road on Interstate 35
near the Mt. Ayr exit, contradicting the testimony Albert and proving
that Cornell is actually innocent of Crow’s murder. See D0235
(PCCV012578), PCR Trial Tr.25:2-26:15 (08/15/2023).

For the first time in over 46 years, Judy Strennen Hopper
(hereinafter “Hopper”) testified that she had received a call from Crow

after Cornell let him off at the side of Interstate 35, near the Mt. Ayr

inquiry into the jury. DO079 (PCCV012578) at 17; see also DO080
(PCCV012578), Mtn. Dismiss Ex.C, Cornell v. Iowa, S.D. lowa
Judgment at 1 (12/07/1979).

22 His first Post-Conviction was awarded by the lowa Court of
Appeals due to improper suppression of material evidence. Cornell,
430 N.W.2d at 385-86.

» His third Habeas Petition was awarded by the United States
8th Circuit Court due to material recanted testimony. Cornell, 953
F.2d at 1104-06.
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exit. DO235 (PCCV012578), PCR Trial Tr. 25:2-26:15 (08/15/2023).
At the time of the crime, in 1976, Hopper was Crow’s girlfriend.
D0235 (PCCV012578), at Tr.12:20-24. They had met when she was
entering high school?* and had been dating for over a year. DO235
(PCCV012578), at Tr.9:5-22. Their relationship was more than just a
high school fling and they had discussed getting married, in addition
to talking every day and spending much of their free time with each
other. D0235 (PCCV012578), at Tr.12:3-10, 14:17-12, 17:5-12.
Hopper testified that Crow told her he was going to Texas with
Cornell. D0235 (PCCV012578), at Tr.18:25-19:8. Crow called her
while he was in Texas, and she was eagerly waiting for his return; in
fact, she skipped school the day he was to return in order to see him
when he got back to Des Moines. D0235 (PCCV012578), at Tr.20:20-
25, 22:9-24:4. While she was home from school, Crow called her in
the afternoon, sometime between 12:00 and 4:00 p.m., letting her
know that he was in Mt. Ayr, and had been dropped off by Cornell.

D0235 (PCCV012578), at Tr.25:2-26:15, 27:22-28:6. Crow had asked

 When they began dating, Hopper was fifteen years old and
Crow was nineteen. D0235 (PCCV012578), at Tr.9:12-14, 23-25. In
1976, Hopper was a minor.
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Hopper to pick him up, but she could not because she did not have
a car. D0235 (PCCV012578), at Tr.26:23-24. Crow let Hopper know
that he would instead call Bryce and Cross for a ride. D0235
(PCCVO012578), at Tr.27:3-12. Hopper skipped school again the next
day as she had yet to see Crow and went looking for him. D0235
(PCCV012578), at Tr.29:9-16.

Over the next few days, Hopper called lowa State Patrol a total
of three times because she had not heard from Crow and wanted
them to look for him.25 D0235 (PCCV012578), at Tr.31:13-33:4. Days
after her last phone call with Crow, on September 3rd, Hopper
received a call from Bryce who informed her that Crow was found
shot in the woods. D0235 (PCCV012578), at Tr.33:5-15; D0222
(PCCV012578), at 3. She did not initially believe Bryce due to her
dislike and distrust of him, so she hitchhiked to Crow’s apartment to

find answers regarding his whereabouts. D0235 (PCCV012578), at

» Hopper was not interviewed by law enforcement until
September 9, 1976, over a week after she had last heard from Crow.
D0222 (PCCV012578), PCR Ex.17, Pontious Interview of Judy
Strennen n/k/a Hopper (with Strennen Notes) at 2 (09/09/1976).
Since Cornell’s instant PCR commenced, Hopper analyzed this
interview report, and made corrections to reflect what really
happened. D0222 (PCCV012578), at 2-4.
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Tr.10:20-21, 34:3-9. Crow’s landlady confirmed to Hopper that he
had been shot. D0235 (PCCV012578), at Tr.34:13-16.

Hopper was later interviewed by BCI Special Agent Robert
Pontious26 and Clarke County Sheriff John Stearns, but they did not
provide her with any details regarding Crow’s death. D0235
(PCCVO012578), at Tr.35:12-36:7; see also D0222 (PCCV012578),
PCR Ex.17 at 2. After this brief interview,2?” Hopper never talked to
anyone else about the case nor did she learn that someone was
charged and convicted of the murder of Crow until recently when she
spoke to Cornell’s PCR investigator during the underlying PCR’s

litigation. D0235 (PCCV012578), at Tr.36:8-14.

% Special Agent Robert Pontious interviewed numerous
individuals, notably including Albert, Bryce, and Judy Strennen
Hopper. See D0222 (PCCV012578), Ex.17, at 2-4; (Case No. 3453),
Ex.31, Pontious Interview of Bryce at 115, 119-23 (09/29/1976);
(FECR001537), Crim. Trial Tr. Vol.IIT T.71:11-13.

27 It is also of interest to note the extent of travel and interviews
Pontious conducted the day he interviewed Hopper. Pontious’ notes
and reports indicate that he was in Des Moines, lowa, Ames, Iowa,
Runnells, lowa, and Eagleville, Missouri on September 9, 1976. (Case
No. 3453), First PCR Ex.31, BCI Report at 19, 23, 27, 29. On the
same day he talked to, at minimum, Don Jones, the Decatur County
Ambulance Service, Raymond Crow, Evelyn Taylor, and Judy
Strennen Hopper. (Case No. 3453), First PCR Ex.31, BCI Report at
19-21, 23, 27-30.
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Pontious eventually wrote a report about his interview with
Hopper. D0222 (PCCV012578), at 2-4. In his report, he did not
include any information about the call Crow made to Hopper the
afternoon of August 30, 1976—when, according to Albert, Crow
would have already been dead. D0222 (PCCV012578), at 2, 3. Despite
law enforcement talking to Hopper, she was never interviewed again
or called to testify at trial. Pontious failed to disclose that Crow was
alive on August 30th between 12 p.m. and 4 p.m. See D0222
(PCCVO012578), Ex.17, at 2-4. There is no other evidence in the BCI
report?8 that Hopper was a critical witness with important material

information about Crow.

2 Pontious interviewed Evelyn Taylor (Crow’s landlady), where
Hopper is mentioned as Crow’s girlfriend and that Hopper was
planning on contacting the lowa State Patrol since Crow was missing.
(Case No. 3453), First PCR Ex.31, Pontious Interview of Taylor at 28-
29 (09/09/1976). Pontious interviewed Gene Henderson (Crow’s
employer), who simply mentioned that Crow had a girlfriend named
Judy Strennen. (Case No. 3453), Ex.31, Pontious Interview of
Henderson at 33-35 (09/13/1976). Bryce informed Pontious that
Crow’s girlfriend was Hopper. (Case No. 3453), Ex.31, Pontious
Interview of Bryce at 92-93 (09/03/1976); (Case No. 3453), Ex.31,
Pontious Interview of Bryce at 119-23 (09/29/1976). Pontious also
interviewed Sgt. Gorman, knowing that Crow had a girlfriend who
knew that Crow was let off on the side of the road, and she was
worried about him. (Case No. 3453), Ex.31, Pontious Interview of
Gorman at 158-59 (10/25/1976). It is important to note that none of
the interviews mention that Hopper received a call from Crow.
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At Cornell’s 2023 PCR Trial, the State called John Dolan, a
previous private investigator for Cornell, to testify. D0235
(PCCV012578), at Tr.62:10-17; 63:8-9. Dolan was hazy with his
memory of the prior investigation, but he did have a report that he
was told by lowa State Patrol Sergeant Jack Gorman that Crow had
a girlfriend named “Judy Strannon.”?® D0235 (PCCV012578), at
Tr.73:10-17, 74:1-7, 87:8-18, 94:9-10; D0209 (PCCV012578),
Deposition Excerpts of Jack Gorman at 35:15-36:21 (11/30/1976)
(noting that a “gal” called his post worried about Crow, but he had
no other record of the call or the name of the “gal,” nor did he have
any information about the call Crow made to Hopper). Dolan obtained
phone records in this case, showing that there were no long-distance
phone calls from “Judy Strannon’s home phone.”3¢ DO0235

(PCCVO012578), at Tr.95:9-17. However, as acknowledged in the trial

Otherwise, there is no other mention of Hopper and no indication
that she knew of vital exculpatory evidence. See generally (Case No.
3453), First PCR Ex.31, BCI Report at 1-168.

» The correct spelling of Hopper’s maiden name, and her last
name at the time of Crow’s death, is Strennen, not Strannon.

3% Notably, Dolan acknowledged that they could have requested
the phone records with her name rather than a phone number, and
as a minor, living with her mother, and without her last name spelled
correctly, they may not have been able to find the relevant phone
records. D0235 (PCCV012578), at Tr.97:19-24.
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stipulations, Dolan noted that long distance calls only are recorded
from the side making the call so he could not verify the call from Mt.
Ayr by looking at Hopper’s home phone records. DO0200
(PCCVO012578), Joint Trial Stipulations (08/10/2023); D0235
(PCCVO012578), at Tr.96:14-20. Dolan also did not recall ever locating
or contacting Hopper during his investigation. D0235 (PCCV012578),
at Tr.98:4-17.

Further evidence presented at Cornell’s PCR trial included:
sunrise and sunset timing, transportation maps, and speed limits for
August 1976 when traveling from Kansas into Iowa. DO0189
(PCCVO012578), Amended Exhibit List (08/04/2023); see also D0211
(PCCVO012578), PCR Ex.7, Sun in DSM August 1976; DO0212
(PCCVO012578), PCR Ex.8, Sun in KC August 1976; DO0213
(PCCV012578), PCR Ex.9, Twilight Defined; D0201 (PCCV012578),
PCR Ex.10, 1976-77 Iowa Transportation Map; D0202
(PCCV012578), PCR Ex.11, 1976 lowa Transportation Speed Limit
Brochure; D0203 (PCCV012578), PCR Ex.12, KC to Osceola Map;
D0204 (PCCV012578), PCR Ex.13, DSM to Runnells Area Map;
D0214 (PCCV012578), PCR Ex.15, 1976 Auditor’s Aerial Photo of

Crime Scene; D0215 (PCCV012578), PCR Ex.16, 1976 Auditor’s
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Aerial Photo of Crime Scene (Enlarged). These exhibits support
Cornell’s testimony of the timeline of his trip to and from Texas, as
well as corroborates Hopper’s testimony that Crow was in Mt. Ayr,
alive and without Cornell, when he called her on August 30, 1975.
Crow’s phone call to Hopper from Mt. Ayr was not disclosed to
Cornell before his trial. See (Case No. 3453), First PCR Ex.31, BCI
Report Case No. 76785 at 1-168 (undated). Further, Cornell asserted
to the lower court that Crow’s phone call to Hopper is critical proof
of life evidence that would have changed the result at trial. Post-
Conviction Relief was denied, and this appeal follows. D0237

(PCCV012578), Ruling Deny PCR at 7-9 (09/05/2024).
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ARGUMENT

Overview

“[D]ead people don’t make phone calls,” Cornell’s PCR Trial
Judge mused. D0235 (PCCV012578), PCR Trial Tr.111:16, 115:2-4
(08/15/2023). Despite this determination by the Court that Crow
was alive after Cornell dropped Crow off near the Mt. Ayr exit and
left on August 30, 1975, the Court denied Cornell a new trial.

The basis of Cornell’s conviction is Albert’s testimony that
Cornell shot Crow on their way back from Texas. While weak evidence
in 1976, this testimony has only worsened and is now disproven by
newly discovered evidence that Crow was alive when Cornell left him
near the Mt. Ayr exit. See (FECR001537), Crim. Trial Tr. Vol.l
T.15:16-99:23; (FECR001537), Crim. Trial Tr. Vol.Il T.3:3-28:9;
(FECR001537), Crim. Trial Tr. Vol.V T.98:24-99:23; (FECR001537),
Crim. Trial Tr. Vol.VI T.3:3-5:18.

The testimony presented at the PCR trial demonstrates that
Cornell is, in fact, innocent of the murder of Crow, and that this
information was newly discovered. See D0235 (PCCV012578), PCR
Trial Tr.25:2-26:15 (08/15/2023). The jury in 1976 was deprived of

this evidence, as well as other accumulated material evidence
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discovered post-trial. A fair trial with the presentation of all the
evidence, including the fact that Crow was alive, would have
discredited Albert’s testimony and resulted in a different trial
outcome.

I. NEWLY DISCOVERED EVIDENCE THAT THE VICTIM WAS

ALIVE AFTER THE STATE’S TIME OF DEATH REQUIRES
A NEW TRIAL.

Error Preservation
Cornell raised and argued a claim of newly discovered evidence
requiring a new trial and proving he was actually innocent, pursuant
to Schmidt v. State, 909 N.W.2d 778, 795 (lowa 2018) and Iowa Code
§ 822.2(1)(a) and 822.2(1)(d). DO0O01 (PCCV012578), PCR App. at 14-
16 (09/18/2018); D0167 (PCCV012578), Trial Brief at 125-28, 140-
80, 194 (06/30/2023). The lower court denied these claims. D0237
(PCCV012578), Ruling Deny PCR at 7-9 (09/05/2024). Error was
preserved. Lamasters v. State, 821 N.W.2d 856, 858-59 (Iowa 2012).
Standard of Review
In this appeal, Cornell raises for review several errors of law
related to newly discovered evidence of his innocence and violations

of his Due Process Rights. This Court reviews the denial of a PCR
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Application for correction of errors at law and the denial of
Constitutional due process claims under de novo review. Goosman v.
State, 764 N.W.2d 539, 541 (lowa 2009); Ledezma v. State, 626
N.W.2d 134, 141 (lowa 2001); State v. Oetken, 613 N.W.2d 679, 683
(Iowa 2000); State v. Carrillo, 597 N.W.2d 497, 499 (lowa 1999); State
v. Mapp, 585 N.W.2d 746, 747 (lowa 1998); Osborn v. State, 573
N.W.2d 917, 920 (Iowa 1998).

This Court is not bound by the lower court’s determinations of
law or prohibited from examining whether it applied erroneous rules
of law that materially affected its decision. Chariton Feed & Grain,
Inc. v. Harder, 369 N.W.2d 777, 782 (lowa 1985); see alsolowa Const.
Art. V. § 4. A de novo review should be made “‘in light of the totality
of the circumstances and the record upon which the post[-]Jconviction
court’s rulings [were] made.” Goosman, 764 N.W.2d at 541 (quoting
Giles v. State, 511 N.W.2d 622, 627 (lowa 1994)).

Merits

Iowa has statutory avenues for post-conviction relief based on
actual innocence as explained in Schmidt v. State: lowa Code §
822.2(1)(a) and 822.2(1)(d) (2024). Schmidt v. State, 909 N.W.2d 778,

785-86, 792 (lowa 2018). As expounded upon below, Cornell is
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innocent under both of these statutory provisions, and both require
that Cornell be granted a new trial. lowa Code § 822.2(1)(a) & (1)(d)
(2024).

Iowa Code § 822.2(1)(a) is the vehicle to raise actual and factual
innocence because it violates the Constitutional right to Due Process.
U.S. Const. Amend. XIV; Iowa Const. Art. I § 9; Iowa Code §
822.2(1)(a) (2024); Schmidt, 909 N.W.2d at 793, 798. Our Supreme
Court has clearly set forth that evidence of actual innocence, as
shown by clear and convincing evidence, requires a new trial.
Schmidt, 909 N.W.2d at 979; see also Dewberry v. State, 941 N.W.2d
1, 5-7 (lowa 2019).

The newly discovered evidence of Hopper’s testimony that Crow
was alive and called her after Cornell left him in Southern Iowa
disproves Albert’s testimony and the State’s time of death. D0235
(PCCV012578), PCR Trial Tr. 25:2-26:15 (08/15/2023);
(FECR001537), Crim. Trial Tr. Vol.I T.32:24-33:11, 39:9-13. Under
this standard, Cornell is actually and factually innocent. lowa Code
§ 822.2(1)(a); Schmidt, 909 N.W.2d at 979; see also Dewberry, 941

N.W.2d at 5-7.

39



Iowa law also provides a mechanism for post-conviction relief
for newly discovered evidence. Seelowa Code § 822.2(1)(d). lowa Code
§ 822.2(1)(d) instructs that when there is newly discovered evidence,
unknown before now, that is material, and would probably change
the result of his trial, due process necessitates a new trial. Id. This
ground for relief has been explained as a four-part analysis wherein
an applicant must prove that the evidence: (1) was discovered after
the verdict; (2) could not have been discovered earlier in the exercise
of due diligence; (3) is material to the issues in the case and not
merely cumulative or impeaching; and (4) probably would have
changed the result of the trial. More v. State, 880 N.W.2d 487, 499
(Iowa 2016) (citing Jones v. State, 479 N.W.2d 265, 274 (lowa 1991));
accord Harrington v. State, 659 N.W.2d 509, 516 (lowa 2003); State
v. Smith, 573 N.W.2d 14, 21 (lowa 1997)); see also State v. Romeo,
542 N.W.2d 543, 550 (lowa 1996); State v. Weaver, 554 N.W.2d 240,
246 (lowa 19906).

The lower court erred because it failed to account for the
significance of the evidence, mischaracterizes the state of the law,
and overlooks critical evidence in the record pointing to and

corroborating Cornell’s innocence. When properly analyzed, no
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reasonable factfinder could find Cornell guilty, because “dead people
don’t make phone calls,” and Hopper’s uncontradicted and credible
testimony proves Cornell did not kill Crow. lowa Code § 822.2(1)(d);
Schmidt, 909 N.W.2d at 979; More, 880 N.W.2d at 499; D0235
(PCCV012578), PCR Trial Tr.111:16, 115:2-4 (08/15/2023).
Moreover, a de novo review of the Due Process constitutional
violations demonstrates that Cornell is actually and factually
innocent. U.S. Const. Amend. XIV; lowa Const. Art. I § 9.

A. The Totality of the Evidence Requires a Finding that
Cornell Is Actually and Factually Innocent of Murder.

Schmidt created a freestanding claim of actual innocence to
challenge a conviction in State court. 909 N.W.2d at 795. Cornell’s
PCR Application presents just that: an actual innocence claim, under
Schmidt and lowa Code § 822.2(1)(a) and (1)(d), arguing there is new
evidence that must be considered, and that his conviction violates
both the United States and Iowa Constitutions. DO0001
(PCCV012578), PCR App. at 14-16; D0167 (PCCV012578), Trial Brief
at 125-28, 179-94 (06/30/2023).

A de novo review of the newly discovered evidence—
undermining the only direct evidence of Cornell’s guilt—further
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demonstrates that Cornell is actually innocent. Schmidt, 909 N.W.2d
at 795 (recognizing a free-standing claim of actual innocence under
the due process clause of the lowa Constitution); see also Dewberry,
941 N.W.2d at 5. To prevail on this claim, “the applicant must show
by clear and convincing evidence that, despite the evidence of guilt
supporting the conviction, no reasonable fact finder could convict the
applicant of the crimes for which the sentencing court found the
applicant guilty in light of all the evidence, including the newly
discovered evidence.” Schmidt, 909 N.W.2d at 797. As Schmidt
acknowledged, actual innocence claims are not limited to just the
discovery or processing of new DNA evidence, but rather applies to
individuals who are exonerated by any “reliable means.” Id. at 789.
The Court further decided in Dewberry v. State, merely a year
after Schmidt, that the “liberty interest of a factually innocent person
to be free from conviction and criminal sanction” is a critically
important freedom that courts must protect. Dewberry, 941 N.W.2d
at 5. Thus, actual innocence claims are some of the most important
questions this Court faces, as the continued incarceration of an
individual who is “factually and actually innocent” of their convicted

crime is a clear violation of the Due Process Clause of the lowa and
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United States Constitutions. Id.; Schmidt, 909 N.W.2d at 797. This
deprivation of freedom of an innocent person is detrimental to the
integrity of the court system and to society as a whole. U.S. Const.
Amends. V, VIII, XIV; lowa Const. Art. 1, §88 9, 17; In re Winship, 397
U.S. 358, 364 (1970) (“[W]e explicitly hold that the Due Process
Clause protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the
crime with which he is charged.”).

Here, a reasonable factfinder would have reasonable doubt as
to Cornell’s guilt when faced with the newly discovered evidence that
Crow was actually alive after Cornell left him near the Mt. Ayr exit,
when considered in conjunction with the other “thin” evidence
against him. Indeed, jurisdictions across the country have granted
relief in cases like Cornell, where the newly discovered evidence
undermines the basis for the original conviction. See, e.g., State ex
rel. Amrine v. Roper, 102 S.W.3d 541, 548 (Mo. 2003); Ex parte Tuley,
109 S.W.3d 388, 397 (Tex. Crim. App. 2002); In re Figueroa, 412 P.3d
356, 588-89 (Cal. 2018).

The lower court failed to address the significance of the newly

discovered evidence of Cornell’s actual innocence. The proof of life of
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Crow after the State alleged Cornell must have murdered him is

substantial evidence of Cornell’s innocence.

1. The Lower Court Failed to Consider the
Cumulative Evidence of Cornell’s Innocence from
the Record.

If granted a new trial, Cornell would be able to present all the
evidence of his innocence discovered since litigating his original trial
in 1976. As found in Schmidt, the Court ruled that the cumulative
nature of the record can, and should, be considered when evaluating
innocence claims. Schmidt, 909 N.W.2d at 797 (“[T|he applicant must
show by clear and convincing evidence that, despite the evidence of
guilt supporting the conviction, no reasonable fact finder could
convict the applicant of the crimes for which the sentencing court
found the applicant guilty in light of all the evidence, including the
newly discovered evidence.”) (emphasis added). Even the lower court
acknowledged this requirement in its ruling. D0237 (PCCV012578),
at 8 (“The Court is required to consider all available evidence rather
than only the newly discovered or allegedly suppressed evidence.”)

(emphasis added).
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Federal and State Constitutional standards require lowa courts
to fairly assess the likely impact of the new evidence on a jury,
considering the entire body of evidence, including evidence that the
jury was not exposed to, in order to properly and fairly assess the
cumulative impact and if the jury would have had a reasonable doubt
if presented with all the new evidence the PCR court received.
Schmidt, 909 N.W.2d at 799; More, 880 N.W.2d at 510; see also
Schlup v. Delo, 513 U.S. 298, 313-17, 329 (1995) (“It is not the district
court's independent judgment as to whether reasonable doubt exists
that the standard addresses; rather the standard requires the district
court to make a probabilistic determination about what reasonable,
properly instructed jurors would do.”)

Evidence from Cornell’s Criminal Trial: At Cornell’s trial,
Cornell presented evidence supporting the theory that he is innocent.
He showed that (1) he let Crow off at the side of the Interstate; (2) he
had numerous appointments in the afternoon and was busy the
remainder of the day; (3) he was not intoxicated; (4) he barely knew
Crow; (5) it was actually Albert and Crow that were bickering on the
drive back from Texas; and (6) the murder weapon was never found

and never connected to Cornell. (FECR001537), Crim. Trial Tr. Vol.Il
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T.68:7-69:19; (FECR001537), Crim. Trial Tr. Vol.Ill T.84:15-20;
(FECR001537), Crim. Trial Tr. Vol.IV T.37:2-5, 38:7-39:8, 42:6-17,
48:2-49:6, 79:14-25; 80:1-7; 81:10-13, 92:10-14, 99:5-9, 99:16-25;
(FECR001537), Crim. Trial Tr. Vol.V T.5:1-6, 6:7-23, 10:13-20, 30:6-
9, 33:8-12, 73:7-10, 74:14-23. In a tragic miscarriage of justice, the
competing evidence of his purported guilt presented by the State
overtook the jury’s ability to adequately consider Cornell’s innocence
claim.3!

Evidence from Prior Post-Conviction Litigation: A key piece
of evidence that was not presented to the jury was the violent tension
between Bryce and Crow. At trial, Bryce testified that he and Crow
were friends who had “[flriendly arguments.” (FECR001537), Crim.
Trial Tr. Vol.IlII T.12:21-22. He mentioned the “friendly argument” he
had with Crow involving a break-in at their work which Crow believed
Bryce was “trying to set him up for it.” (FECR001537), Crim. Trial Tr.

Vol.III T.13:1-14. However, in reality, just days before Cornell, Crow,

3Tt is important to also acknowledge that the jury was
deadlocked, and it was not until an Allen charge that the jury was
able to come to a unanimous decision. State v. Cornell, 266 N.W.2d
15, 18-19 (lowa 1978).
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and Albert left for Texas, Bryce threatened Crow with a knife.32 (Case
No. 3453), First PCR Tr. Vol.I T.59:22-23 (10/09/1985); (Case No.
3453), First PCR Tr. Of Evid. T.102:4-11 (02/18/1986). None of
Bryce’s testimony at Cornell’s criminal trial indicated that a knife had
been drawn, and Bryce refuted any assertions that it was unfriendly
or violent—actually denying drawing the knife in his deposition.
(FECR001537), Crim. Trial Tr. Vol.Ill T.13:1-14; (Case No. 3453),
First PCR Tr. Vol.I T.116:2-14 (“So it boiled down to a question of
credibility between you and Bryce.”); (Case No. 3453), First PCR Tr.
Of Evid. at T.101:3-7; D0207 (PCCV012578), PCR Ex.4, Deposition
of Bryce Oliver at 118:1-119:12 (11/22/1976). Cornell had to break
up this fight due to Bryce’s aggressiveness and concern for Crow’s
safety. (Case No. 3453), First PCR Tr. Vol. of Evid. T.41:11-13, 42:4-

9. This evidence, which was not heard by the jury at Cornell’s

32 This was corroborated in SA Pontious’ testimony at Cornell’s
first PCR, who indicated that Bryce told him that he had a knife at
the fight with Crow. (Case No. 3453), First PCR Tr. Vol. VI T.50:5-
52:17 (02/18/1986). Pontious admitted that this was more
consistent with what Cornell told him and was inconsistent with
Bryce’s testimony. (Case No. 3453), First PCR Tr. Vol.VI T.50:5-52:17
(02/18/1986).
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criminal trial, impeaches Bryce and indicates that he did not have a
“friendly argument” with Crow.

A few years later, additional evidence was discovered that
greatly brought into question the truthfulness of key evidence
presented to Cornell’s jury. In particular, Cross testified at Cornell’s
trial that he had heard Cornell had “broke[n] [Crow’s] neck.”
(FECR001537), Crim. Trial Tr. Vol.Il T.83:9-10. Despite the fact that
there was no evidence of a broken neck, the State was still allowed to
present this prejudicial evidence.33 (FECR001537), Crim. Trial Tr.
Vol.III T.55:5-8, 56:16-22 (showing that the autopsy showed no
evidence of broken bones and the cause of death was simply a
gunshot wound to the head); Andrews v. White, 604 U.S. | 145 S.
Ct. 75 (2025) (per curiam) (ruling that “the Due Process Clause
forbids the introduction of evidence so unduly prejudicial as to

render a criminal trial fundamentally unfair.”). Years after his false

3% The State referenced this false and prejudicial “broken neck”
narrative numerous times throughout the trial, through the
testimony of Bryce, Cross, and Cornell. See (FECR001537), Crim.
Trial Tr. Vol.II T.83:9-10 (Cross’ Testimony); (FECR001537), Crim.
Trial Tr. Vol.Ill T.11:3-4, 11:14-15, 15:13-15 (Bryce’s Testimony);
(FECR0O01537), Crim. Trial Tr. VolV T.64:12-18 (Cornell’s
Testimony).
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trial testimony, Cross executed an affidavit where he swore that
Cornell never told him that he killed Crow. See DO0168
(PCCVO012578), Applicant’s Tr. Brief at 54-57 (06/30/2023) (quoting
Cornell v. Nix, Case No. 88-1618-B, Certified Findings and
Conclusions at 3-5 (S.D. Iowa 08/20/1991)).

The Federal District Court for the Southern District of Iowa
concluded “that the newly discovered evidence bears upon the
constitutionality of [Cornell’s] detention” and “that the suppressed
exculpatory evidence is not only favorable to [Cornell], but is material
to the issue of guilt.” See D0168 (PCCV012578), Applicant’s Tr. Brief
at 72 (quoting Cornell v. Nix, Case No. 88-1618-B, Certified Findings
and Conclusions at 6 (S.D. lowa 08/20/1991)).

Evidence from this Instant PCR: The lower court noted that
Hopper’s testimony, if credible, would impeach the State’s key
witness at trial—Albert. D0237 (PCCV012578), at 2. While this is
true, the lower court failed to consider other impeachment of Albert
in Cornell’s previous postconviction litigation. In 1988, the Iowa
Court of Appeals found that Albert was impeached due to suppressed

testimony that corresponded to Albert’s age and susceptibility to the
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influence of others.3* Cornell, 430 N.W.2d at 386. The jury, at
Cornell’s criminal trial, did not hear this critical impeaching
testimony, and if they would have been presented with Hopper’s
testimony regarding Crow’s proof of life, along with the other
suppressed testimony, it would have created reasonable doubt.
These subsequent collateral attacks on Cornell’s wrongful
conviction point to evidence that must be considered by the lower
court, including substantial impeachment evidence of Bryce and

Albert, Cross’ recantation, and other critical suppressed evidence.3°

3 It is a well-established fact that the memories of children are
fallible and that children are not accurate historians. Howe ML and
Knott LM, The Fallibility of Memory in Judicial Processes: Lessons
From the Past and Their Modern Consequences, 23(5) Memory 633-
56 (2015). Research has also revealed that children are highly
susceptible to suggestion, rendering the statements of a child
obtained by someone without specific training and processes
unreliable, especially if there are outside areas of influence (i.e., bias).
Id. at 636-40, 652.

3% For example, the underlying records show that there were
numerous instances of suppressed evidence, such as: (1) Phil
Basham overhearing a conversation of Albert accusing Bryce for
murdering Crow, (2) Jodie and Phil Basham going to law enforcement
to express their belief that Bryce was responsible for the death of
Crow, and (3) the burglary Bryce and Crow committed at their place
of employment which led to an argument between the two and ended
with Bryce threatening Crow with a razor mere days before he was
killed. See (FECR001537), Crim. Trial Tr. Vol.IV T.82:2-6, 82:18-24;
(Case No. 3453), First PCR Trial Vol.IV Tr.611:12-612:6
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See, e.g., Cornell, 430 N.W.2d at 385-86; Cornell, 921 F.2d at 770-
71; DO0168 (PCCV012578), Applicant’s Tr. Brief at 54-37
(06/30/2023) (quoting Cornell v. Nix, Case No. 88-1618-B, Certified
Findings and Conclusions at 3-6; (FECR001537), Crim. Trial Tr.
Vol.IIl T.13:1-14; (Case No. 3453), First PCR Tr. Vol.I T.59:22-23,
116:2-14; (Case No. 3453), First PCR Trial Vol.IV Tr.611:12-612:6;
(Case No. 3453), First PCR Tr. Of Evid. T.101:3-7, 102:4-11. However,
the lower court failed to do so.

All of this evidence, including the questionable evidence
presented at Cornell’s trial and Hopper’s new testimony showcase a
miscarriage of justice. It not only points to Cornell’s innocence, but

cumulatively proves that Cornell is entitled to a new trial.

2. The Lower Court Failed to Analyze How, in Light
of All the Evidence, a Reasonable Jury Could Not
Convict Cornell.

The lower court was required to analyze the effect of the new
evidence upon the entirety of the evidence and the jury. Schmidt,
909 N.W.2d at 799; More, 880 N.W.2d at 510. Instead, the lower court
only analyzed the purported reliability of Hopper’s testimony. DO097

(PCCV012578) at 7-9.
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Reliability was a key issue at trial since the murder weapon was
never found and there were no eyewitnesses to Crow’s murder.
(FECR001537), Crim. Trial Tr. Vol.Il T.68:7-69:19; (FECR001537),
Crim. Trial Tr. Vol.IIl T.84:15-20; see (FECR001537), Crim. Trial Tr.
Vol.I T.32:24-33:11, 39:9-13 (including that Albert allegedly “heard”
a gunshot but did not see the murder). Because of this, Albert was
the State’s key witness at trial, providing the unproven incriminating
information against Cornell. See (FECR001537), Crim. Trial Tr. Vol.l
T.32:24-33:11, 39:9-13, 43:16-46:12, 63:13-15. Hopper’s testimony
undermines the only evidence the State used to tie Cornell to the
crime—Albert’s testimony. (FECR001537), Crim. Trial Tr. Vol.l
T.46:10-15; (FECR001537) Crim. Trial Tr. Vol.V T.62:6-17; see also
D0237 (PCCV012578), at 2. Therefore, based on this new evidence, a
reasonable jury could not find Albert’s testimony to be reliable.36 See
D0235 (PCCV012578), PCR Trial Tr. 25:2-26:15 (08/15/2023).

This new evidence brings into question all of the evidence the

State used to convict Cornell. More, 880 N.W.2d at 499; see also lowa

% Tt is also important to note that Albert has already been
considered to be impeached by previous courts, further undermining
his credibility. See Cornell, 430 N.W.2d at 386.
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Code § 822.2(1)(d) (2024). Hopper’s testimony not only impeaches
Albert’s testimony at Cornell’s trial, but it corroborates Cornell’s
theory of the case: that he could not have murdered Crow. D0235
(PCCV012578), at Tr.25:8-14, 27:22-28:9; (FECR001537), Crim.
Trial Tr. Vol.I T.46:10-15; (FECR001537), Crim. Trial Tr. Vol.Il
T.18:1-5; (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22, 7:23-8:3,
49:7-10, 62:6-17. Since Hopper’s testimony shows that Crow was
alive after Crow and Cornell parted ways, Cornell’s assertion that he
was not involved with the murder would have more weight for the
jurors. Accordingly, Hopper’s testimony is material to showing
Cornell’s innocence.

Significantly, Hopper’s testimony does not conform with the
State’s asserted time of death. See D0235 (PCCV012578), at Tr.25:8-
14, 27:22-28:9; (FECR001537), Crim. Trial Tr. Vol.Il T.18:1-5;
(FECR001537), Crim. Trial Tr. Vol.V T.3:3-22, 7:23-8:3, 49:7-10.
Since Crow was alive on the afternoon of August 30th, Crow could
not have been murdered in the morning of the 30th, when the State
theorized Cornell shot him. See D0235 (PCCV012578), at Tr.25:8-14,
27:22-28:9; (FECR001537), Crim. Trial Tr. Vol.I T.32:24-33:11, 39:9-

13, 51:15.
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Based on the new timeline that challenges the State’s purported
time of death, there were numerous witnesses who testified at trial
that further corroborate Cornell’s theory of the case and Hopper’s
new testimony. The witness testimony regarding Cornell’s interviews
in the afternoon on Monday, August 30th, is consistent with Cornell
dropping Crow in the morning, while Crow wandered to Mt. Ayr to
call Hopper. See (FECR001537), Crim. Trial Tr. Vol.IV T.37:2-5, 38:7-
39:8, 42:6-17, 48:2-49:6, 92:10-14 (testimony of William Anthony,
Howard Cloe, Elmer Vermeer, and Sandra Wertman); (FECR001537),
Crim. Trial Tr. Vol.V T.10:13-20. Further, the evidence of Cornell’s
broadcast on the citizen’s band radio about Crow being armed makes
sense, since Crow was likely armed with Cornell’s gun, walking along
the interstate to Mt. Ayr. (FECR001537), Crim. Trial Tr. Vol.V T.5:1-
6, 6:7-23, 7:6-16, 7:23-24 (testimony of Janann Witmer).

All other evidence presented at Cornell’s trial is either irrelevant
or has been substantially impeached based on evidence that was
discovered after the verdict:

e Cross’ testimony at Cornell’s trial has been fundamentally
undermined by his 1988 recantation. Cornell, 953 F.2d at

1104; DO167(PCCV012578), Applicant’s Tr. Brief at 54-57,
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72 (06/30/2023) (quoting Cornell v. Nix, Case No. 88-
1618-B, Certified Findings and Conclusions at 3-6 (S.D.
Iowa 08/20/1991)).

e Bryce’s testimony has also been discredited through
subsequent litigation. See, e.g., Cornell, 430 N.W.2d at
385-86; (Case No. 3453), First PCR Trial Vol.IV Tr.611:12-
612:6.

e While there is no dispute that Crow was killed, none of the
testimony regarding forensics and the manner and cause
of Crow’s death can be connected to Cornell.
(FECR0O01537), Crim. Trial Tr. VolIl T.28:16-77:23
(testimony of BCI Criminalist Darwin Chapman);
(FECR001537), Crim. Trial Tr. Vol.IIl T.50:10-69:22
(testimony of Dr. Orlyn Engelstad who performed the
autopsy).

e All other evidence presented at Cornell’s trial is irrelevant
to his guilt, simply providing contextual information about
Cornell, Albert, and Crow’s trip to Texas. (FECR001537),

Crim. Trial Tr. Vol.VI T.5:19-18:23, 59:6-65:18; 70:7-79:2
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(testimony of Helen Cogswell, Judy Cornell, Alberta
Gartner, and Thomas Riggs, Jr.).

As showcased in previous litigation on Cornell’s conviction, false
testimony was presented, violating Cornell’s Constitutional Due
Process Rights. D0168 (PCCV012578), Applicant’s Tr. Brief at 49-52
(06/30/2023) (quoting Cornell v. Nix, Case No. 88-1618-B, 3rd HBC
Ruling at 2, 6-7 (S.D. Iowa 1/4/1990)). Further, United States
Supreme Court precedent requires the prosecution to correct any
false testimony. See Glossip v. Oklahoma, 604 U.S. __, 145 S. Ct. 612,
618, 626-28, 633 (2025) (granting a new trial on the basis of Napue
v. Illinois because the State knew the key witness’s testimony was
false and violated the Due Process Clause); Napue v. Illinois, 360 U.S.
264, 269, 272 (1939). If the State would have complied with its
constitutional duty to correct false testimony at the time of Cornell’s
trial, he likely would not have been convicted.

Considered together, this evidence not only adds to Hopper’s
testimony’s impeachment towards Albert’s testimony, but further
supports the materiality of the new evidence to discredit the State’s
evidence of Cornell’s involvement in Crow’s death. See Schmidt, 909

N.W.2d at 799; More, 880 N.W.2d at 510. In light of all the evidence,
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a reasonable jury would not have convicted Cornell, and Cornell is

entitled to a new trial.

3. Cornell Is Actually Innocent.

The lower court correctly noted that claims of actual innocence
have a higher standard of proof—clear and convincing evidence.
D0237 (PCCV012578), at 8-9; Schmidt, 909 N.W.2d at 797. Schmidt
further clarifies this standard of proof and how “the applicant must
show by clear and convincing evidence that, despite the evidence of
guilt supporting the conviction, no reasonable factfinder could
convict the applicant of the crimes for which the sentencing court
found the applicant guilty in light of all the evidence, including the
newly discovered evidence.” Schmidt, 909 N.W.2d at 797.

As required by Schmidt, Cornell presented newly discovered
exculpatory evidence that proves that he is actually innocent. As this
Court has acknowledged: “It is far worse to convict an innocent
person than to acquit a guilty one’ such that ‘the scale tips in favor
of the [defendant’s| interest.” Id. (quoting Miller v. Comm’r of Corr.,
700 A.2d 1108, 1130-31 (Conn. 1997)). lowa courts must rigorously
protect the constitutional rights of innocent people. See Herrera v.

Collins, 506 U.S. 390, 420 (1993) (O’Connor, J., concurring). Thus, it
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is critical that Schmidt is appropriately applied. Anything else
deprives Cornell of his due process rights and results in the
continued and unjust incarceration of an innocent man.

Cornell’s newly discovered evidence of actual innocence proves
that Crow’s actual time of death does not correspond with when
Cornell and Crow were together. See D0235 (PCCV012578), at
Tr.25:8-14, 27:22-28:9; (FECR001537), Crim. Trial Tr. Vol.Il T.18:1-
5; (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22, 7:23-8:3, 49:7-10.
Cornell’s conviction was based on evidence that has been
substantially discredited with the newly discovered evidence of
Cornell’s innocence. Thus, relief here is required.

B. The Victim Was Alive After Cornell Dropped Him Off at
the Side of the Interstate.

The ruling below rests on significant factual omissions and legal
errors. See D0237 (PCCV012578), Ruling Deny PCR at 7-9. The newly
discovered evidence must be analyzed (1) under the framework of
Iowa Code § 822.2(1)(a) as outlined in Schmidt, that newly discovered
evidence of actual factual innocence must be shown by clear and
convincing evidence and (2) under the framework of lowa Code §

822.2(1)(d) that requires a new trial when new, material evidence that
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could not have been found sooner would probably change the result
of the trial when considered in the totality of the evidence utilizing a
preponderance of the evidence standard. lowa Code 8§ 822.2(1)(a),
822.2(1)(d); Schmidt, 909 N.W.2d at 785-86, 792.

Here, Cornell has established his actual factual innocence that
Crow was alive after Albert’s alleged time of death and that this new
evidence could not have been found sooner and would more likely
than not change the result of his trial when the victim was alive after
the State’s alleged time of death. More, 880 N.W.2d at 499.

In 1976, the jury heard from Albert that Cornell parked the jeep
along the side of the interstate, and Crow and Cornell left together
and only Cornell returned after Albert heard a gunshot. Cornell, 266
N.W.2d at 17; (FECR001537), Crim. Trial Tr. Vol.I T.32:24-33:11,
39:9-13, 63:13-15. Albert’s unreliable story not only began the
investigation into Crow’s location, it also implicated Cornell in Crow’s
death, despite no other corroborating evidence. The totality of the
evidence now, over 48 years later, is that: Crow was alive
substantially after Cornell and Crow parted ways along Interstate
35 in the morning of Monday, August 30, 1976. See D0235

(PCCVO012578), PCR Trial Tr.25:2-26:15 (08/15/2023); see also
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(FECR001537), Crim. Trial Tr. Vol.Il T.18:1-5; (FECR001537), Crim.
Trial Tr. Vol.V T.3:3-22, 7:23-8:3, 49:7-10.

Taken as a whole, this new evidence3” probably would have
changed the outcome of the trial. See More, 880 N.W.2d at 499, 510.
This Court must conclude that the lower court erred in denying relief

and grant Cornell a new trial.

1. Proof of Life Is Enough to Warrant a New Trial.

If Kenneth Crow was alive any moment after the mid-morning
of Monday, August 30, 1976, then Cornell could not have murdered
Crow. See, e.g., D0235 (PCCV012578), at Tr.25:8-14, 27:22-28:9;
(FECR001537), Crim. Trial Tr. Vol.II T.18:1-5; (FECR001537), Crim.
Trial Tr. Vol.V T.3:3-22, 7:23-8:3, 49:7-10. Hopper’s testimony
proves just that. See D0O235 (PCCV012578), at Tr.25:2-26:135.

The lower court, on the record, noted that it is not possible for
a dead person to make a phone call. D0235 (PCCV012578), at

Tr.111:16 (“[D]ead people don’t make phone calls.”). Even the State

71t is important to note that new evidence can take many forms,
such as a recantation (as in Schmidt) or an admission by the FBI that
comparative bullet lead analysis is not reliable (as in More). More, 880
N.W.2d at 509-10.
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acknowledged, on the record, that dead people cannot make phone
calls. D0235 (PCCV012578), at Tr.115:2-4. This logic, paired with
Hopper’s testimony about the call she received from Crow, points
indisputably that Crow was alive after Cornell let Crow off at the side
of Interstate 35 in the morning of August 30th.

The lower court noted that “[i|]f [Hopper’s] testimony is credible,
it would contradict the State’s theory of the case, and it would
impeach the testimony of Bob’s half-brother, Glenn Albert Oliver
(“Albert”).” D0237 (PCCV012578), at 2. Yet, the lower court dwelled
on insignificant factors that do not relate to Hopper’s memory of the
phone call. D0237 (PCCV012578), Ruling Deny PCR at 7-9. Further,
it is a well-established fact in the scientific community that the
reliability of memory cannot be conflated to the supposed credibility
of a witness. See, e.g., Joyce W. Lacy & Craig E.L. Stark, The
Neuroscience of Memory: Implications for the Courtroom, 14 Nat. Rev.
Neurosci. 649, 649-50, 655 (2013) (“Given what we know about the
neurobiology of memory and the cognitive psychological research on
memory, ‘perfect’ memories that are accompanied by a high level of

confidence and detail should be taken with a grain of salt, and
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‘imperfect’ memories that are vague and missing details should not
be immediately discredited.”).

The lower court commented that Hopper was not accurate in
the amount of time she had been dating Crow. D0237 (PCCV012578),
at 4-6. However, this detail is irrelevant and distracting to the true,
material evidence: her memory of the phone call. There is no scientific
basis to completely discredit Hopper’s testimony based on an
irrelevant detail,38 especially when there is additional corroborating
information supporting her memory, including Pontious’ report, and
Cornell’s original trial evidence of dropping Crow off near the Mt. Ayr
exit. See D0222 (PCCV012578), at 2-4; see also D0235

(PCCV012578), at Tr.25:2-26:15; (FECR001537), Crim. Trial Tr.

3% Science of memory has shown that memory is not a video
recorder, instead there are numerous processes that go into the
retention of the memory, including: encoding, storage, and retrieval.
See Elizabeth Loftus & Geoffrey Loftus, On the Permanence of Stored
Information in the Human Brain, 35 Am. Psych. 409, 415 (1980);
Arthur Melton, Implications of Short-Term Memory for a General
Theory of Memory, 2 J. Verbal Learning & Verbal Beh. 1, 4-7, 15, 19
(1963). While the substance of the memory can remain the same,
other details can adjust to fill in the memory’s gaps, especially over
multiple decades. See Elizabeth Loftus, et al., Semantic Integration of
Verbal Information into a Visual Memory, 4 J. Experimental Psych. 19,
30-31 (1987).
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Vol.II T.18:1-5; (FECR001537), Crim. Trial Tr. Vol.V T.3:3-22, 7:23-
8:3, 49:7-10.

Hopper had been in communication with Crow while he was
traveling with Albert and Cornell to and from Texas. D0235
(PCCV012578), at Tr.115:2-4. She knew that Crow was supposed to
be home in early September, since this coincided with the start of her
school year. D0235 (PCCV012578), at Tr.115:2-4. The significant and
critical parts of Hopper’s testimony are (1) the fact the call occurred
and (2) that the call happened after the morning of August 30, 1976.
D0235 (PCCV012578), at Tr.25:2-26:15.

The lower court also ignored the significance of the
corroborating evidence of Hopper’s testimony presented at the PCR
trial. While the call from Crow to Hooper was never documented in
law enforcement reports, Hopper was cited as the girlfriend of Crow
who was anxiously inquiring about Crow’s whereabouts, since she
expected him to come home. D0222 (PCCV012578), PCR Ex.17, at 2-
4; D0222 (PCCV012578), PCR Ex.5, at 35:19-36:14; (Case No. 3453),

First PCR Ex.31, at 28-29, 33-35, 92-93, 119-23, 158-59. Hopper
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contacted law enforcement3? and had spoken to Bryce and Crow’s
landlady about his whereabouts. D0235 (PCCV012578), at Tr.31:13-
33:15, 34:3-9, 13-16.

An additional substantial factor, ignored by the lower court, is
how her memory corroborates Cornell’s theory of the case. Her
testimony proves Crow was alive, and Cornell could not have killed
him. If the jury heard this evidence, there is a substantial likelihood
that there would have been a different result at trial. Crow’s proof of
life is material and Cornell should be granted a new trial.

For the foregoing reasons, the lower court erred in denying
Cornell a new trial based on the newly discovered evidence of his

innocence.

2. The Lower Court Misstated the Factual Record,
and Erred When it Concluded the New Evidence
Did Not Require a New Trial.

¥ Despite law enforcement knowing about Hopper’s existence,
she was never seriously interviewed nor was the evidence of the
phone call from Crow ever disclosed to Cornell. Further, the spelling
of Hopper’s maiden name was incorrect when provided to Cornell’s
team: Strannon instead of Strennen. D0235 (PCCV012578), at
Tr.73:10-17, 74:1-7, 87:8-18, 94:9-10; D0209 (PCCV012578), at
35:15-36:21
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Cornell definitively demonstrated at his PCR trial that he met
the four requisite elements of newly discovered evidence, as provided
by More: (1) the phone call between Hopper and Crow was discovered
after the verdict,4° (2) Cornell could not have learned about the phone
call sooner,4! (3) the evidence of the call itself is material to Cornell’s
alleged guilt,42 and (4) the result would have been different at trial.43
More, 880 N.W.2d at 499.

Cornell’s key and newly discovered witness, Judy Strennen
Hopper, was consistent, credible, and clear that the call she received
from her boyfriend, Crow, was after lunch. D0235 (PCCV012578), at
Tr.25:8-14, 27:22-28:9. Her memory of the substance of their

conversation was also consistent. D0235 (PCCV012578), at Tr.25:22-

% Cornell did not learn of the phone call between Hopper and
Crow until the investigation leading up to this instant PCR. See
D0235 (PCCV012578), at Tr.25:2-26:15, 36:8-14.

# There is no evidence of the phone call between Hopper and
Crow in any of the police reports from the original investigation.
D0222 (PCCV012578), at 2, 3; see generally (Case No. 3453), First
PCR Ex.31, BCI Report at 1-168.

2 As elaborated more in section [.B.1 on pages 43 through 50,
proof of life of Crow after Cornell and Crow parted ways is material
proof that Cornell did not murder and could not have murdered
Crow.

3 If Cornell could have shown at trial that Crow was alive, he
would not have been convicted of the murder of Crow.
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26:12. The only fact Hopper potentially wavered on was the exact
date the call from Crow was received.4* D0235 (PCCV012578), at
Tr.21:14-22:8, 29:5-8, 45:20-24.

The lower court’s analysis fails to consider the full impact of
Hopper’s testimony on the trial evidence and misplaces its holding
on irrelevant credibility evidence while ignoring critical evidence that
corroborated Hopper’s story and timeline. D0237 (PCCV012578),
Ruling Deny PCR at 7-9. The lower court stated that Hopper
struggled on cross-examination with the details of her story and
memory. D0237 (PCCV012578), at 6. However, the only part of her
memory about the call that Hopper appeared to struggle with was the
day of the week she received the call from Crow. DO0235
(PCCV012578), at Tr.21:14-22:8, 29:5-8, 45:20-24. The time of day,
the content of the call, and her actions upon receiving the call were
consistent and never wavered. D0235 (PCCV012578), at Tr.25:8-14,
25:22-26:12, 27:22-28:9, 32:12-14, 37:18-25.

When considering Hopper’s testimony, it is significant that she

never returned to high school after she received this call from Crow.

“  Hopper admitted that she was nervous. DO0235
(PCCV012578), at Tr.42:5-6.
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D0235 (PCCV012578), at Tr.32:12-14, 37:18-25. It is also significant
that she heard from Crow—regardless of the day of the week—after
Cornell had arrived back in Des Moines with Albert on August 30th.
D0235 (PCCVO012578), at Tr.25:8-14, 27:22-28:9; (FECR001537),
Crim. Trial Tr. Vol.II T.18:1-5; (FECR001537), Crim. Trial Tr. Vol.V
T.3:3-22, 7:23-8:3, 49:7-10. Since there is no evidence that Cornell
had any opportunity to kill Crow after he returned to Des Moines,
Cornell has to be actually innocent.

The evidence presented by Cornell at trial is further
corroborated by the newly discovered evidence that Crow called
Hopper in the afternoon. (FECR001537), Crim. Trial Tr. Vol.V T.7:23-
8:3, 49:7-10; D0235 (PCCV012578), PCR Trial Tr. 25:2-26:15
(08/15/2023). The timeline of Cornell’s whereabouts corroborates
Hopper’s testimony and clearly demonstrates Cornell’s actual
innocence:

e On Saturday, August 28th at 4:30 p.m., Cornell, Crow,
and Albert left San Antonio, Texas. (FECR001537), Crim.

Trial Tr. Vol.IV T.92:1-14.
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On Monday, August 30th at 4:15 a.m., they drove through
Kansas City in the dark. (FECR001537), Crim. Trial Tr.
Vol.IV T.95:1-24.

A few hours later, around 9:00 a.m., Cornell let Crow out
of the jeep along Interstate 35 near the Mt. Ayr exit.
(FECR001537), Crim. Trial Tr. Vol.V T.49:7-10.

Close to 9:30 a.m., Cornell contacted a REACT Monitor
through his CB radio, who contacted the lowa State Patrol
on Cornell’s behalf. (FECR001537), Crim. Trial Tr. Vol.V
T.5:20-6:23, 76:12-82:19.

Between 10:15 and 10:30 a.m., Cornell and Albert arrived
back in Des Moines. (FECR001537), Crim. Trial Tr. Vol.V
T.7:23-8:3.

Crow called Hopper in the afternoon between 12:00 and
4:00 p.m., any time after Monday, August 30th. D0235
(PCCV012578), at Tr.25:2-26:15, 27:22-28:6.

Cornell made it back for his appointments that began at
1:00 p.m. on Monday, August 30th. (FECR001537), Crim.
Trial Tr. Vol.IV T.37:2-5, 38:7-39:8, 42:6-17, 48:2-49:6,

92:10-14.
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Even Albert confirmed that they arrived back in Des Moines in the
morning of August 30th. (FECR001537), Crim. Trial Tr. Vol.I T.51:15.

It is immaterial what day of the week Hopper received that call
from Crow from Mt. Ayr. For the newly discovered evidence to be
material and exculpatory, the phone call (1) had to occur, and (2) had
to be after the early morning of August 30th. This was proven by
Hopper, and disregarded by the lower court. D0237 (PCCV012578),
at 7-9. When properly considered under the preponderance of the
evidence standard, this new evidence that Crow was alive would have
more likely than not caused a different result at trial. Thus, Cornell
must be granted a new trial.

CONCLUSION

WHEREFORE, the Appellant respectfully requests that the
Court reverse the dismissal of Cornell PCR application, grant a new
trial, and grant any other relief that may be appropriate in the

circumstances.

REQUEST FOR ORAL ARGUMENT

Counsel requests to be heard in oral argument.
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