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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. WHETHER THE DISTRICT COURT ERRED IN FINDING AN
EMPLOYEE WHOSE WAGES ARE ILLEGALLY REDUCED TO
REMEDY WAGE DISCRIMINATION HAS NO REMEDY

II. WHETHER THE DISTRICT COURT ERRED IN GRANTING
SUMMARY JUDGMENT ON PLAINTIFF’'S WAGE
DISCRIMINATION CLAIM UNDER IOWA CODE § 216.6A

III. WHETHER THE DISTRICT COURT ERRED IN GRANTING
SUMMARY JUDGMENT ON PLAINTIFF’S SEX DISCRIMINATION
CLAIM




ROUTING STATEMENT
Pursuant to Iowa R. App. P. 6.1101(3)(a), this case presents the application of

existing principles and therefore may appropriately be transferred to the Court of
Appeals.

INTRODUCTION

“Ubi jus, ibi remedium”
-Where there is a right, there is a remedy-

Plaintiff-Appellant Randy Reiter worked for the State of Iowa for 45 years, most
recently as an Administrative Law Judge deciding contested disability cases. Randy’s
evaluations praised him as an “expert in the Social Security Disability programs” and
specifically noted that he “always makes the right decisions for the most vulnerable —
the childhood cases.” In 2020, Randy supported his female counterpart, Ellen
McComas, in her decision to file a complaint of sex-based wage discrimination. Randy
could not have anticipated his employet’s response. In answer to Ms. McComas’s
complaint, the State did not raise her pay. Instead, the State chose to remedy the wage
disparity by demoting Randy and slashing /s wages, deciding Randy was acceptable
collateral damage to save a buck and defend against Ms. McComas’s complaints.
Defendants’ decision forced Randy out of his career and cost him more than a
paycheck. Randy told his supervisors he felt “sickened and appalled” and “shocked”
by their decision. Randy was so devastated that after four and a half decades of

spotless service, he declined a retirement party.



After being forced out, Randy sued over Defendants’ discriminatory pay
decisions and practices in violation of section 216.6A, arguing they constituted sex
discrimination in violation of Iowa Code sections 216.6 and 216.6A.!

Iowa Code section 216.6A prohibits employers from engaging in discriminatory
wage practices and says, “an employer or agent of an employer who is paying wages to
an employee at a rate less than the rate paid to other employees in violation of this
section shall not remedy the violation by reducing the wage rate of any
employee.” IowA CODE § 216.6A(2)(a) (emphasis added). Defendants did precisely
what the law says they cannot do and yet the district court threw out Randy’s 216.6A
claim. The court determined the law protected only the lower-paid employee and that
the prohibition against remedying wage violations by “reducing the wage rate” of the
higher-paid employee did not create a cause of action for someone like Randy.

Iowa Code section 216.6 prohibits employers from acting against employees
because of their sex. If Randy were female, (1) Ms. McComas could not have filed a
sex discrimination complaint and (2) Defendants would not have demoted Randy and
reduced his pay. Because changing Randy’s sex would have changed the
outcome, his sex axiomatically played a part in Defendants’ actions. If section

216.6A provided no cause of action, then Randy’s remedy must be found in 216.6.

' Randy originally brought a claim of age disctimination but is not appealing its dismissal.



However, the district court also threw out Randy’s 216.6 claim on summary judgment,
tinding there was no evidence Randy’s sex played a part in Defendants’ decision.

If the district court’s ruling stands, then employers would be free—if not
encouraged—to violate the law, and there would be no remedy for harmed Iowans.

More than 200 years ago, Chief Justice Marshall wrote that “it is a general and
indisputable rule, that where there is a legal right, there is also a legal remedy by suit or
action at law, whenever that right is invaded.” Marbury v. Madison 5 U.S. 137, 163
(1803).

Appellant respectfully requests this Court uphold that indisputable rule.

NATURE OF THE CASE

On May 15, 2024, the district court denied Plaintiff’s motion for partial
summary judgment on his section 216.6A claim but granted Defendants’ motion for
summary judgment on Plaintiff’s entire case. In response, Plaintiff filed a timely
motion to reconsider, enlarge, and amend the district court’s summary judgment
ruling. On September 17, 2024, the district court affirmed the dismissal of Plaintiff’s
section 216.06A claim and requested further briefing on his section 216.6 claim. After
such briefing was submitted, the district court ultimately affirmed its original holding
on February 27, 2025, dismissing all of Plaintiff’s claims.

Plaintiff now appeals.



STATEMENT OF FACTS

Plaintiff-Appellant Randy Reiter began working for the State of Iowa at age 22.
(D0005, Plaintiff’s Amended Petition § 9) (7/08/2022); (D0008, Def. Answer § 9)
(7/29/2022). Effective May 15, 1997, Randy achieved permanent status within the
Disability Hearings Unit (DHU) of the Disability Determination Services Bureau.
(D0032, Plaintiff’s M.S.]. App. at 17) (1/08/2024). Randy’s job title was Disability
Hearing Officer (DHO), a position that the Iowa Department of Administrative
Services had determined fell within the Class Title of Administrative Law Judge 2 (AL]J
2). (D0032 at 8-16). For the next 25 years, Randy presided over contested appeal
hearings of claimants whose Social Security Disability benefits had been ceased.
(D0008 at § 9). For all of Randy’s tenure, the DHU employed two DHOs, Randy and
Gary McComas. In 1989, after an extensive review of the position’s job duties and
Iowa Law, the DHO positions were classified as AL]J 2 positions. (D0032 at 8-10).

In 2017, Gary McComas retired. (D0032 at 4) (McLaren Dep. 48:3-12). In late
2017, Defendants promoted Disability Examiner Specialist Advanced (DESA) Ellen
McComas to fill the vacant DHO position. (D0032 at 4) (McLaren Dep. 47:8-48:5);
(D0032 at 35). The ALJ 2 classification provides a higher paygrade than the DESA
classification. Ms. McComas initially requested to be reclassified as an ALJ 2 but was
turned down. She hoped to be reclassified as an ALJ 2 after she gained the three years’

experience listed in the ALJ 2 job description. (D0032 at 35). Throughout this time,

Randy remained classified as an ALJ 2. (D0032 at 18, 26). Randy’s evaluations praised
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him as an “expert in the Social Security Disability programs” and specifically noted
that Randy “always makes the right decisions for the most vulnerable — the childhood
cases.” (D0032 at 19).

In December 2020, Ms. McComas complained to Bureau Chief Liz McLaren
that she was being paid less than Randy for doing the same job because of her sex and
asked to be reclassified to an ALJ 2. (D0032 at 23, 35); (D0008 at 4 19). She noted
that December 2020 marked her “three year anniversary date in this position,”
meaning she now had the “three years of full-time experience as a DHO to satisfy the
minimum qualifications required for classification as an ALJ-2.”” (D0032 at 23).

In response, Defendants did not raise Ms. McComas’s pay. Instead, shortly
after Ms. McComas’s complaint, McLaren told Randy that Defendants intended to
demote him from the ALJ 2 classification to the DESA classification. (ID0032 at 35,
39). Randy’s job duties would not change (and had not since his position was last
classified in 1989), but the demotion would slash his pay by more than $35,000 per
year. (D0032 at 27-29).

When Randy asked McLaren why he was being demoted, she said there had
been a “precipitating factor that came forward—" meaning, Ms. McComas’s pay
discrimination complaint. (ID0032 at 5) (McLaren Dep. 104:2-12). Randy then asked
Administrator of Vocational Rehabilitation David Mitchell why the Department was

torcing his demotion. (D0032 at 39-40). Referring to the pay disparity between Ms.
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McComas and Randy, Mitchell said the Bureau “can’t be paying someone at a much
higher level than another person doing the same thing.” (D0032 at 40).

Defendants’ decision to demote Randy to the DESA position made no sense
except to insulate itself from Ms. McComas’ discrimination complaint. The AL]J 2 job

description includes the following functions:

e DPresides over and conducts contested case appeal hearings;
e Conducts hearings and decides claims;
e Prepares accurate, logical written findings of fact and conclusions of law;

e Rules on legal motions, admissibility of evidence, and methods of conducting
discovery; and

e Issues subpoenas

(D0032 at 53-54). None of these functions are part of the DESA job description.
(D0032 at 55-57).

Likewise, the DESA position provides “bureau-wide training, quality assurance
(program integrity), disability hearings professional relations, and cooperation in
disability investigations.” (D0032 at 55-57). As an ALJ 2, Randy did not perform any
of these functions. Where a DESA may perform work in a disability hearing, Randy

presided over them. Randy’s job functions remained consistent since initially classified

based on then-Associate Dean for Administration Glenn A. Fait’s findings:

the definition of ‘Compliance Officer’ is not appropriate for the positions
that you are preforming . . . Clearly, the position description titled
‘Administrative Law Judge II” is much closer to the work that you actually
perform. You preside over hearings; conduct the hearings; gather
information; prepare written findings of facts and decisions; rule on

12



evidence and objections; and in rare cases, issue subpoenas to compel the
attendance of witnesses, and production of papers and records.

(D0032 at 14).

Additionally, Ms. McComas had been in the DESA position prior to applying
for and being hired into the vacant position opposite Randy, further emphasizing that
these positions were distinct. (D0032 at 2-3) (McLaren Dep. 24:15-25:15).

On January 18, Randy complained to MclLaren and Mitchell that the
Department’s treatment of him did not live up to the Bureau’s mission. (D0032 at 24,
36). Randy sent his complaint “with some reluctance out of fear for retribution but
teel compelled to express my feelings.” (D0032 at 24). Randy said the demotion
would cut his pay by “well over $35,000,” plus loss of benefits, causing significant
financial strain on his family. (D0032 at 24). However, Randy ended his complaint by
assuring Defendants that his feelings would not interfere with his ongoing
commitment to the “Agency’s core values and working relationships with my
coworkers.” (D0032 at 24).

After receiving Randy’s emailed complaint, Mitchell reiterated that Defendants
were reclassifying Randy because they could not justify paying him so much more than
his female counterpart, Ms. McComas. (D0032 at 36, 40). Randy told Mitchell the
Department had it backwards; they should be raising Ms. McComas to an ALJ 2, not
demoting Aim to DESA. (D0032 at 40); (D0032 at 7) (Mitchell Dep. 67:1-68:2).

Mitchell told Randy the reclassification and pay decrease could impact Randy in as little
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as two weeks, sharing the information so “[Randy| would know what decision he
wanted to make in terms of his employment.” (D0037, Def. M.S.]. App. at 19-0199)
(Mitchell Dep. 69:21-70:22) (1/23/2024).

Defendants refused to reconsider their decision, and a day or two later,
McLaren notified Randy that the Bureau was going to demote him after 25 years of
service. (D0008 at § 34). Rather than pay the female employee an equal wage for
equal work, Defendants chose to reduce Plaintiff’s pay as the higher-paid male.
(D0032 at 24); (DO037 at 203) (Mitchell Dep. 87:3-88:22).

On January 25, 2021, Ellen McComas emailed McLaren and Mitchell, begging

them to reconsider their decision to demote Randy:

Dear Mr. Mitchell,

| am writing to you today to appeal to you on behalf of the recent personnel actions taken
against my colleague, Randy Reiter. As you know, the result of my request for reclassification
from DESA to ALJ2 resulted in the Department of Administrative Services taking adverse
actions against Randy in the form of demotion/lower classification. | am greatly disheartened
that my request has resuited in this devastating and unfair practice towards a man that is highly
respected and a huge asset to our organization. He is a person of utmost integrity, a hard
worker, and highly dedicated to the claimants he serves. He has a wealth of knowledge about
the SSA programs that is incomparable, and he always acts with honesty and compassion
towards others. Randy has not asked me to write this, and he does not know | am doing so.
But | am greatly grieved by the turn of events of the past few days. | felt that my request for
reclassification was a reasonable one at the time | made it. But | in no way expected my
request to hurt my collea gue and friend. | will happily rescind my request in order to make it
right by him. | implore you to do everything in your power to stop a reclassification to a lower
grade to occur at this point in his 45-year career of service to the disabled citizens of lowa. He
deserves to be able to finish out his career with dignity and respect. Thank you for your
consideration.

(D0032 at 25).
If Randy did not retire before the demotion went into effect, he would lose

significant benefits, including the payout of his accrued vacation and sick time at his
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AL]J 2 classification. (D0032 at 24, 36). The Bureau told Randy it would give him time
to get his “ducks in a row”” and retire, only allowing him until the end of May. (D0032
at 36-27). Left without any other option, Randy was constructively discharged as of
May 27, 2021. (D0032 at 5) (McLaren Dep. 101:14-102:22); (D0036 at 226) (Maloney
Dep. 35:19-22).

ARGUMENT

I. A PERSON AGGRIEVED BY A VIOLATION OF THE IOWA CIVIL
RIGHTS ACT HAS A CAUSE OF ACTION

A. ERROR PRESERVATION

Plaintiff preserved error on this issue by resisting Defendants’ motion for
summary judgment and timely filing a motion to reconsider, enlarge, and amend the

district court’s summary judgment ruling.

B. STANDARD OF REVIEW

The standard of review for orders granting summary judgment is for correction
of errors at law. See IOWA R. APP. P. 6.907; Homan v. Branstad, 887 N.W.2d 153, 163
(Iowa 2016); Otterberg v. Farm Burean Mut. Ins. Co., 696 N.W.2d 24, 27 (Iowa 2005).
Facts are to be viewed in the light most favorable to the nonmoving party and a court
must consider “every legitimate inference reasonably deduced from the record” on
behalf of the nonmoving party. [Van Fossen v. MidAmerican Energy Co., 777 N.W.2d 689,
692-93 (Iowa 2009).

C. ARGUMENT
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Defendants argue that the Iowa Civil Rights Act wasn’t drafted to protect
people like Randy, and therefore he is out of luck. But to again marshal the language
of Marbury, “[t]he very essence of civil liberty certainly consists in the right of every
individual to claim the protection of the laws, whenever he receives an injury.”
Marbury, 5 U.S. at 163. Defendants’ argument contradicts both the spirit and letter of
the law.

In analyzing civil rights claims, we generally look at who is bringing the claim
and what bases underly the claim. As to who can bring a claim, the legislature
expansively proclaimed that a complaint may be filed by “[a]ny person claiming to be
aggrieved by a discriminatory or unfair practice.” IOWA CODE § 216.15(1). That
person must then identify the prohibited “discriminatory or unfair practice” and
identify the harm, Ze., how said employee was aggrieved by the unfair practice.

Randy checks all necessary boxes. He is a person; he has identified several
discriminatory or unfair practices, namely that (1) Defendants engaged in wage
discrimination and sought to remedy the discrimination by reducing his pay, and (2) his
sex played a part in Defendants’ decision to reclassify and demote him. Randy has
shown his aggrievement by connecting Defendants’ unfair practices to his own

damages. An illustration of the argument may look like this:
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Has Randy Was Randy
Identified a Affected by the Randy Has a
Discriminatory Discriminatory Cause of
or Unfair or Unfair Action
Practice? Practice?

Is Randy a

Person?

Randy has produced evidence that Defendants unlawfully chose to remedy wage
discrimination by reducing his wage rate (violating 216.6A), an action that would not
have happened but for his sex (violating 216.6).

The legislature chose broad language when saying a violation occurs anytime an
“individual” is “affected,” and when saying “any person claiming to be aggrieved” may
bring a claim. See IowA CODE {§ 216.6A(2)(b), 216.15(1). The district court’s finding
that only a lower paid employees may sue—even when a higher-paid employee is
demoted and their pay cut—constricts the statute and violates the ICRA’s directive
that it be “construed broadly to effectuate its purposes.” I0wA CODE § 216.18.

II. THE COURT ERRED IN DISMISSING PLAINTIFF’S 216.6A CLAIM
A. ERROR PRESERVATION

Plaintiff preserved error on this issue by resisting Defendants’ motion for
summary judgment and timely filing a motion to reconsider, enlarge, and amend the
district court’s summary judgment ruling.

B. STANDARD OF REVIEW

The standard of review for orders granting summary judgment is for correction
of errors at law. See IOWA R. APP. P. 6.907; Homan v. Branstad, 887 N.W.2d 153, 163

(Iowa 2016); Otterberg v. Farm Burean Mut. Ins. Co., 696 N.W.2d 24, 27 (Iowa 2005).
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Facts are to be viewed in the light most favorable to the nonmoving party and a court
must consider “every legitimate inference reasonably deduced from the record” on
behalf of the nonmoving party. Van Fossen v. MidAmerican Energy Co., 777 N.W.2d 689,
692-93 (Iowa 2009).

C. ARGUMENT

In 2009, the Iowa Legislature declared that wage discrimination “threatens the
well-being of citizens of this state and adversely affects the general welfare.” IOWA
CODE § 216.6A(1)(a)(7). Section 216.6A generally prohibits two things. First, an
employer cannot pay an employee “at a rate less than the rate paid to other employees
who are employed within the same establishment for equal work on jobs, the
performance of which requires equal skill, effort, and responsibility, and which are
performed under similar working conditions.” IOwWA CODE § 216.6A. Second,
employers “shall not remedy the violation by reducing the wage rate of any employee,”
z.e., by punishing the higher-paid employee for the employer’s violation.

IowA CODE § 216.6A(2)(a).
Randy was a victim of the second type of violation.

D. SECTION 216.6A’S PLAIN LANGUAGE PROVIDES A CAUSE
OF ACTION

The law is equally clear that employers cannot engage in wage discrimination by
paying a female less than a male and that employers “shall not” remedy wage
discrimination by reducing the wages of the male employee. I0WA CODE §

216.6A(2)(a); see Schleicher v. Preferred Solutions, Inc., 831 F.3d 746, 757 (6th Cir. 2016) (an
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employer “violates the EPA” by lowering an employee’s wages to remedy an
underlying violation). It makes no sense to claim that the victim of a wage
discrimination violation can defend her rights while the victim of another wage
discrimination violation cannot defend his.

The district court’s determination that “reducing the wage rate of any
employee” could not give rise to a claim because it was not “specifically identified [in
the statute| as an unfair or discriminatory practice” was error. (D0067, Ruling on
M.R.E.A. at 2-3) (9/17/2024). The statute states an “unfair or discriminatory practice
occurs” anytime an individual becomes “subject to” or “affected by application of a
discriminatory pay decision or other practice.” IOWA CODE § 216.6A(2)(b). This
language clearly encompasses the employee whose wages are reduced, as that employee
is undoubtedly “affected by” the employet’s application of its discriminatory pay
decisions.

Defendants paid Ms. McComas less than Randy for jobs requiring equal skill,
effort, and responsibility. Defendants’ decision to “tix” the violation by violating the
law again made Randy an individual “subject to” or “affected by” the practice. As a
“person claiming to be aggrieved” by the discriminatory or unfair practice, Randy has a
right to recover for his damages. See IOwWA CODE § 216.15(1).

While no Iowa court has addressed this issue directly, federal courts interpreting
the Equal Pay Act have recognized that any employee affected by a discriminatory

wage practice may bring a claim. In Hodgson v. Miller Brewing Co., 457 F.2d 221, 222
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(7th Cir. 1972), the Secretary of Labor sued on behalf of male lab technicians whose
wages were reduced to “correct” a violation of the Equal Pay Act. The Secretary won,
and the company was required to restore the men’s wages to the prior rate. Id.
Likewise, in EEOC v. Romeo Community Schools., 976 F.2d 985 (6th Cir. 1992), the
EEOC challenged a school district that claimed it had “mistakenly” paid male
custodians more than female custodians and remedied the issue by lowering the pay of
the men. And in Scbleicher v. Preferred Solutions, Inc., 831 F.3d 746, 757 (6th Cir. 2016),
the court confirmed that an employee whose wages were lowered to “correct” a
violation had a viable claim.

These cases reinforce a core principle: it is unlawful to remedy sex-based
wage disparities by lowering the higher-paid employee’s wages, and that
employee has the right to seek relief under the law. Whether the claimant is a
lower-paid female, a lower-paid male, the Secretary of Labor, the EEOC, or, as we see
here, a higher-paid employee whose wages were unlawfully reduced, the key inquiry is
the same: Was the claimant harmed by a discriminatory wage practice? If so, they are
entitled to seek relief. See IowA CODE § 216.15(1) (“Any person claiming to be
aggrieved by a discriminatory or unfair practice” may file a complaint).

The district court rejected this argument and determined that the prohibition on
remedying wage discrimination “does not provide a cause of action but rather
establishes what employers cannot use as a defense to limit liability.” (D0067 at 3).

This was errot.
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The defenses available to 216.6A defendants are enumerated in a separate part
of the statute, in section 216.6A(3). The language in the Iowa Civil Rights Act
prohibiting lowering an employee’s pay to “remedy” a wage violation appears in the

section of 216.6A describing “an unfair or discriminatory practice:”

2. a. It shall be an unfair or discriminatory practice for any employer or agent of any
employer to discriminate against any employee because of the age, race, creed, color, sex,
sexual orientation, gender identity, national origin, religion, or disability of such employee by
paying wages to such employee at a rate less than the rate paid to other employees who are
employed within the same establishment for equal work on jobs, the performance of which
requires equal skill, effort, and responsibility, and which are performed under similar working
conditions. An employer or agent of an emplover who is paying wages to an employee at a
rate less than the rate paid to other emplovees in violation of this section shall not remedy
the violation by reducing the wage rate of any employee.

IowA CODE § 216.6A(2)(a). If employers are permitted to eliminate wage disparities
by reducing the higher-paid employee’s salary with no legal consequence, the statute

becomes a tool for more discrimination, not a protection against it.

E. DEFENDANTS VIOLATED SECTION 216.6A

The district court concluded that a section 216.6A plaintiff must prove they
were paid less than a member of the opposite sex as part of their prima facie case and,
because Randy was the higher-paid employee, his claim must fail. (D0057, S.J. Ruling
at 5) (5/15/2024). But nothing in the statute makes being the lower paid employee a
condition precedent to bringing a claim.

“To make out a prima facie EPA case, a claimant bears the burden to ‘show that
an employer pays different wages to employees of opposite sexes for equal work on

jobs the performance of which requires equal skill, effort, and responsibility, and which
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are performed under similar working conditions.”” Moore v. United States, 66 F.4th 991,
996 (Fed. Cir. 2023) (quoting Corning Glass Works v. Brennan, 417 U.S. 188 (1974)); 29
U.S.C. § 206(d)(1)). “The claimant” is not limited to the person who is being paid less.
The phrase “show that an employer pays different wages to employees of opposite
sexes” clearly indicates the wage differential can be happening to someone other than
the claimant themselves. Id.

Of course, to have standing to bring the claim, the plaintiff must have been
aggrieved by the discriminatory practice. In the more typical wage discrimination case,
the plaintiff is the individual being paid less, and thus their aggrievement is obvious.
However, if the employer chooses to remedy the wage disparity by reducing the wages
of the higher-paid employee, then that employee is obviously aggrieved as well.

As the male employee whose wages were lowered to “remedy” the wage
disparity, Randy needed to present evidence that Defendants were (1) paying different
wages to employees of opposite sexes in the same establishment, (2) for jobs the
performance of which requires equal skill, etfort, and responsibility, and (3) which are
performed under similar working conditions. See Corning Glass, 417 U.S. at 192; IowA
CODE § 216.6A. Randy needed then to present evidence that he was aggrieved by the
practice, i.e. that his wages were reduced to remedy the disparity.

Defendants admit that as of December 2020, Randy and Ms. McComas
performed jobs requiring equal skill, equal effort, equal responsibility, and that they

performed jobs under similar working conditions. (D0032 at 31). Ms. McComas
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brought a lawsuit against the State for wage discrimination, and in her case,
Defendants agreed summary judgment was appropriate iz ber favor on her prima facie

casce:

E. Parmal Summary Judement as to Ms. McComas’™ Prima Facie Case.

As set forth above, the State concedes that Ms. McComas has established a prima facie case
of wage discrimination, and specifically does not oppose partial summary judgment with respect to
Ms. McComas having established a prima facie case of wage discrimination under Iowa Code §

216.6A. The Court will so order.

(D0032 at 45-406).

If the facts were sufficient to warrant summary judgment in favor of Ms.
McComas, they are certainly sufficient to support Randy’s prima facie case. Because
Randy’s prima facie case involves the same elements as Ms. McComas’s, no genuine
issue of material facts exists, and the district court should have entered summary

judgment in his favor.

F. DEFENDANTS FAILED TO PROVE AN AFFIRMATIVE
DEFENSE

Once a plaintiff has established a prima facie case under Iowa Code § 216.6A,
the burden shifts to the employer to prove by a preponderance of the evidence that the
pay differential was justified by one of four statutory affirmative defenses:

(1) a seniority system;

(2) a merit system;
(3) a pay system based on quantity or quality of output; or
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(4) a ditferential based on any other factor other than sex.

IowA CODE § 216.6A(3); Fagen v. lowa, 301 F. Supp. 2d 997, 1002 (S.D. Iowa 2004)
(“the burden of proving that such a discrepancy was based upon a ‘factor other than
sex’ rests squarely on the employer’s shoulders.”).

“This analytical framework differs from the McDonnell Donglas burden shifting
analysis in that under the EPA, a defendant cannot escape liability by articulating a
legitimate, non-discriminatory reason for the employment action. Rather, the
defendant must prove that the pay differential was based on a factor other than sex.”
Griffiths vs. Winnebago Indust., Inc., 369 F. Supp. 2d 1063, 1067 (N.D. Iowa 2005)
(emphasis added) (quoting Taylor v. White, 321 F.3d 710, 716 (8th Cir. 2003)). “The
critical difference between the Equal Pay Act framework and the McDonnell Donglas
burden-shifting paradigm is which party has the ultimate burden of proof on the issue
of discrimination.” Fagen, 301 F. Supp. 2d at 1002.

Defendants have never contended they paid Ms. McComas less due to a
seniority system, merit system, or system based on quality of output. Nor have they
proven that any other factor apart from sex explains the disparity between Randy’s and
Ms. McComas’s wages. A mere assertion of the “other than” reason is insufficient to
meet the burden of proof required for the affirmative defense. See zd. “The burden of
proving that a factor other than [a protected characteristic] is the basis for a wage

differential is a heavy one.” Id. at 1007 (quoting Brennan v. Owensboro— Daviess County
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Hospital, 523 F.2d 1013, 1031 (6th Cir.1975), cert. denied, 425 U.S. 973 (1976)).
Defendants have not carried that burden here.

In Ms. McComas’s case, the State claimed it paid her less because it had zntended
to someday reclassify Randy’s position to the lower position. However, they never did
so, instead paying her less for years. As Judge Seidlin wrote in rejecting Defendants’
argument:

The State could have paid Ms. McComas the same as Mr. Reiter until

such time as he retired. The State could have reduced Mr. Reiter’s pay to

match Ms. McComas’ pay when they hired her. Both options would have

accomplished their same stated goal without paying the female less than

the male. They did neither, and instead chose to pay the female employee

less than the male. A reasonable jury could conclude that the State does

not meet its burden to prove that the wage disparity was based on a

tactor other than Ms. McComas’ sex. Summary judgment as to whether
the State has proven its affirmative defense should be denied.

(D0032 at 45-406).

Defendants have failed to prove that their decision to reduce Randy’s pay was
based on any reason other than Ms. McComas’s sex discrimination complaint—and
therefore Randy’s sex. There were three relevant questions pertaining to Randy’s

section 216.6A claim:

QUESTION ANSWER

1. Were Defendants paying a female a Yes. Defendants have admitted this.
lower rate of pay for doing the same job
as her male colleague?

2. Did Defendants attempt to remedy this | Yes. Defendants admit they decided to
wage disparity by lowering the pay of demote Randy because of the wage
the male colleague? disparity between him and Ms. McComas.
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3. Have Defendants proven they reduced | No. Defendants admit they were not
Randy’s pay for any reason other than | going to demote Randy, and his pay and
Ms. McComas’s complaint of sex benefits would remain the same through
discrimination? retitement. McLaren admitted that Ms.

McComas’s complaint of gender

discrimination and unequal pay prompted

her to submit Randy’s job for
reclassification. (D0032 at 5-52) (McLaren

Dep. at 101:4-6, 106:12-15).

Because Defendants failed to prove their affirmative defense in Ms. McComas’s
case and have not produced any additional evidence to justify Randy’s demotion for a
reason other than sex, Randy was entitled to judgment as a matter of law.
Alternatively, at minimum, the record establishes disputed issues of material fact that

must be resolved by a jury.

III. THE DISTRICT COURT ERRED IN DISMISSING PLAINTIFF’S
SEX DISCRIMINATION CLAIM

A. ERROR PRESERVATION

Plaintiff preserved error on this issue by resisting Defendants’ Motion for
Summary Judgment, timely filing a motion to reconsider, enlarge, and amend the
district court’s summary judgment ruling, and filing his Notice of Appeal.

B. STANDARD OF REVIEW

The standard of review for orders granting summary judgment is for correction
of errors at law. See IOWA R. APP. P. 6.907; Homan v. Branstad, 887 N.W.2d 153, 163
(Iowa 2016); Otterberg v. Farm Burean Mut. Ins. Co., 696 N.W.2d 24, 27 (Iowa 2005).
Facts are to be viewed in the light most favorable to the nonmoving party and a court

must consider “every legitimate inference reasonably deduced from the record” on

26



behalf of the nonmoving party. 1an Fossen v. MidAmerican Energy Co., 777 N.W.2d 689,
692-93 (Iowa 2009).

C. ARGUMENT
The Iowa Civil Rights Act (“ICRA”) prohibits discharging or otherwise

discriminating against an employee because of gender. IOWA CODE § 216.6(1)(a).
“[T)he legislature’s purpose in banning employment discrimination based on sex was
to prohibit conduct which, had the victim been a member of the opposite sex, would
not have otherwise occurred.” Deboom v. Raining Rose, Inc., 772 N.W.2d 1, 6 (Iowa
2009) (quoting Sommers v. Iowa Civil Rights Comne’n, 337 N.W.2d 470, 474 (Iowa 1983)).

To establish a prima facie case of discrimination, a plaintiff is required to show:
(1) he was a member of a protected group; (2) he was qualified to perform his job; (3)
he suffered an adverse action; and (4) the circumstances of the adverse employment
action raise an inference of illegal discrimination. Goodpaster v. Schwan’s Home Serv., Inc.,
849 N.W.2d 1, 6 (Iowa 2014); DeBoom, 772 N.W.2d at 6, 12—-14; Vaughan v. Must, Inc.,
542 N.W.2d 533, 538 (Iowa 1990).

Applying this framework here, Randy’s burden is to show that Defendants’
decision to demote him and his subsequent constructive discharge were based in part
on his sex. See Hawkins v. Grinnell Reg. Med. Ctr., 929 N.W.2d 261, 270-72 (Iowa 2019);
Haskenhoff v. Homeland Energy Solutions, I.L.C, 897 N.W.2d 553, 602, 633-37 (Iowa 2017)
(opinions joined by Justices Cady, Appel, Wiggins, and Hecht); DeBoonz, 772 N.W.2d at

13. Randy has presented more than sufficient evidence to support a jury finding that
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his sex was a motivating factor Defendants’ actions. The district court erred in finding

otherwise.

D. DEFENDANTS TOOKADVERSE ACTION AGAINST
PLAINTIFF

An adverse employment action is “an action that detrimentally affects the terms,
conditions, or privileges of employment.” Channon v. United Parcel Serv., Inc., 629
N.W.2d 835, 862 (Iowa 2001). “[A] wide variety of actions, some blatant and some
subtle, can qualify” as adverse employment actions. Id. at 863 (quoting Bryson v. Chu.
State Unip., 96 F.3d 912, 916 (7th Cir. 1996)). “Termination, reduction in pay or
benefits, and changes in employment that significantly affect an employee’s future
career prospects meet this standard.” Spears v. Missouri Dep't of Corr. & Human Res., 210
F.3d 850, 853 (8th Cir. 2000) (citing Kerns v. Capital Graphics, Inc., 178 F.3d 1011, 1016
(8th Cir. 1999)).

Here, the record at summary judgment, viewed in the light most favorable to
Randy, establishes he suffered adverse employment actions—a demotion and
constructive discharge—sufficient to support a claim of employment discrimination
under the ICRA.

The first adverse action was Defendants” demotion of Randy from ALJ 2 to
DESA. While labeled a “reclassification,” the change functioned as a demotion; it
slashed Randy’s salary by over $35,000 per year and eliminated important benefits tied

to his ALJ 2 classification, including deferred compensation and retirement
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contributions. A reduction in pay and benefits is a classic adverse employment action.
See, e.g., Spears, 210 F.3d at 853.

Moreover, Plaintiff presented evidence at summary judgment that the new
DESA classification did not match the work Randy performed—adjudicating appeals,
issuing rulings, and presiding over hearings. Instead, it applied to administrative roles
focused on investigations and training, which Randy never performed. The mismatch
between the reclassification and the work Randy actually performed, combined with
the timing of the decision (shortly after Ms. McComas’ complaint), reinforces that the
action was not based on legitimate business needs, but rather was punitive and
discriminatory.

The second adverse action was Randy’s forced retirement, which flowed directly
from the demotion. Constructive discharge is an adverse employment action, legally
synonymous with actual termination. Balwer v. Hawkeye Steel, 604 N.W.2d 639, 641-42
(Iowa 2000); Baker v. John Morrell & Co., 220 F. Supp. 2d 1000, 1020 (N.D. Iowa 2002);
Kerns, 178 F.3d at 1016; Cherry v. Menard, Inc., 101 F. Supp. 2d 1160, 1173 (N.D. Iowa
2000) (“[Clonstructive discharge constitutes precisely the same sort of ‘significant
change in employment status’ and inflicts precisely the same sort of ‘economic harm’

b

as any other ‘firing.””). Constructive discharge is actionable when an express discharge
would be actionable in the same citcumstances. Balwer, 604 N.W.2d at 643. The

theory is the employer has made the environment so intolerable that the employee is
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tforced into an involuntary resignation.” First Judicial Dist. Dep’t of Corr. Servs. v. Iowa
Civil Rights Comme’n, 315 N.W.2d 83, 87 (Iowa 1982).

Claims of constructive discharge often include demotions. See Wallingsford v. City
of Maplewood, 287 S.W.3d 682, 686 (Mo. 2009); Sanders v. Lee Cnty. Sch. Dist. No. 1, 669
F.3d 888, 894 (8th Cir. 2012); Spore v. Dreyer’s Grand Ice Cream, Inc., No. 13-CV-649,
2015 U.S. Dist. LEXIS 24707, at *38-39 (D. Minn. Mar. 2, 2015) (citing Barrow v. New
Orleans S.8. Ass'n, 10 F.3d 292, 297 (5th Cir. 1994); Logan v. Denny’s, Inc., 259 F.3d 558,
569 (6th Cir. 2001) (adopting the Fifth Circuit’s factors)). For a jury to find Randy was
constructively discharged, he need only provide evidence that “a reasonable person
would have found the conditions of employment intolerable and that the employer
either intended to force the employee to resign or could have reasonably foreseen that
the employee would do so as a result of its actions.” Fenney v. Dakota, Minn., & R.R.
Co., 327 F.3d 707, 716 (8th Cir. 2003) (emphasis added); VanMeter Indus. v. Mason City
Human Rights Comme’n, 675 N.W.2d 503, 512 (Iowa 2004). The standard focuses on
what a reasonable person in Randy’s position would have done, not what Defendants
claim they believe he subjectively intended.

Randy does not have to prove Defendants wanted Randy to resign; it is enough if
it was reasonably foreseeable that Randy would resign as result of Defendants’ actions.
See Fenney, 327 F.3d at 716. Here, there is no question that Defendants knew Randy
would resign in the face of his impending demotion. In December 2020, immediately

after Ms. McComas complained about sex-based wage disparities, Defendants
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informed Randy that he would be demoted from AL]J 2 to DESA. Bureau Chief
McLaren told Randy that even with the reclassification, he would continue to perform
the same adjudicative work he had done for two decades. The new classification
carried significantly lower pay and benefits, with the cut to Randy’s base salary alone
exceeding $35,000 per year. It also threatened his benefits tied to his ALJ-2 status.

The district court erred by holding that no jury could find Randy was
constructively discharged. The court failed to recognize that the demotion and its
consequences created an environment a reasonable jury could find was intolerable,
thereby forcing Randy to resign.

The court also overlooked critical timing evidence. Randy was told in no
uncertain terms that the demotion was happening; it was just a matter of when it
would be enacted. On January 14, 2021, Bureau Chief McLaren asked him to sign the
PDQ reclassifying his job. Around that time, Administrator Mitchell told him the
PDQ would be submitted the week of May 27 and that once submitted, his pay could
change within two weeks. Unless Randy resigned, his demotion would be formalized.
This wasn’t speculation; they submitted the changed PDQ the day after Randy retired.
The demotion was a done deal, and Randy was offered no alternatives aside from
ending his career.

Defendants portrayed Randy’s departure as a routine retirement. This was flatly
contradicted by the record. In January, Randy wrote to supervisors that he was

“sickened and appalled” and “shocked” by the decision to demote him. After nearly
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50 years of service, he declined a retirement party. These are not the words or actions
of someone voluntarily walking away—a reasonable jury could find that they are the
actions of someone being pushed out. Every one of Defendants’ own witnesses
admitted that Randy left because of the impending demotion and pay cut.
Here, the evidence plainly shows that Randy retired to avoid forced demotion.
That is not voluntary—it is coercive. This evidence, viewed in Randy’s favor as
required at summary judgment, easily supports a reasonable jury finding of
constructive discharge. A reasonable jury could find that Defendants either intended
to force Randy out or knew that the demotion and its consequences would make his
resignation inevitable. The district court improperly discounted this evidence in

granting Defendants’ summary judgment motion on this claim.

E. PLAINTIFPF’S SEX WAS A MOTIVATING FACTOR IN
DEFENDANTS’ ACTIONS

Motivating factor means that the plaintiff’s protected class “played a part” in the
defendant’s later actions toward the plaintiff. DeBoozz, 772 N.W.2d at 13. In other
words, the plaintiff’s protected class must have been one of the reasons the action was
taken but need not have been the only reason or reasons. Haskenhoff, 897 N.W.2d at
602, 633-37 (opinions joined by Justices Cady, Appel, Wiggins, and Hecht). The key
inquiry here is whether, viewing the facts in the light most favorable to Randy, a
reasonable jury could find that sex was one of the reasons for Defendants’ conduct.

That is not a demanding threshold, and it was plainly met here.
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The district court’s conclusion that “nothing in the record” suggested Randy’s
sex played any role in Defendants’ decision to reclassify his position was error. That
tinding not only ignores direct testimony in the record; it also reflects a misapplication
of the summary judgment standard. On summary judgment, the court’s role is not to
weigh competing explanations or to credit Defendants’ version of events. Itis to
determine whether there is sufficient evidence to generate a fact issue for the jury to
decide.

Defendants have repeatedly acknowledged that Ms. McComas’s discrimination
complaint “prompted” Defendants to demote Randy. McLaren admitted she told
Randy in January 2021 that the agency had a “legal responsibility” to reclassify his
position in response to Ms. McComas’ complaint.

If Randy were a woman, Ms. McComas could not have made a complaint of
gender discrimination based on the pay differential. If Randy were a woman,
Defendants would not have made the decision to reclassify his position to “remedy” a
gender pay gap. Simply put, if Randy were a woman, the parties would not be here
today. That is textbook sex discrimination. As the U.S. Supreme Court explained, “[i]f
changing the employee’s sex would have yielded a different choice by the employer—a
statutory violation has occurred.” Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020)
(citing Price Waterhouse v. Hopkins, 490 U. S. 228, 239, (1989)).

Defendants claimed that demoting Randy to cure a sex-based wage gap was a

“legal responsibility” and a responsible use of state funds. However, “it’s irrelevant
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what an employer might call its discriminatory practice, how others might label it, or
what else might motivate it.” Bostock, 140 S. Ct. at 1735. “Intentionally burning down
a neighbot’s house is arson, even if the perpetrator’s ultimate intention (or motivation)
is only to improve the view.” Id. at 1742. As the Supreme Court explained in Bostock,
“|Title VII] works to protect individuals of both sexes from discrimination, and does
so equally.” Id. at 1741.

Likewise, here, Defendants demoted Randy—a man—to “cure” alleged sex
discrimination against a woman. But by discriminating against Randy based on his sex,
they merely replaced one form of discrimination with another. By demoting Randy
to “remedy” a gender pay gap, Defendants did not eliminate their ICRA
exposure; they doubled it because discrimination, even in purported service of
correcting past discrimination, is still illegal and directly violates the language
of the Iowa Civil Rights Act. When an employer takes adverse action because of
conduct causally tied to a protected characteristic, the action is because of that
characteristic. See Boelman v. Manson State Bank, 522 N.W.2d 73, 80 (Iowa 1994)
(holding termination for conduct “causally related” to a disability was discriminatory
under Iowa law). Similarly, if Defendants demoted Randy in response to a complaint
that he was being paid more because he was a man, they acted because of his sex.

At minimum, this is a fact question for the jury. The district court erred by
resolving that issue as a matter of law and substituting its own view of the evidence for

that of the factfinder.

34



F. DEFENDANTS VAGUE AND UNPROVEN “PLAN” DOES
NOT ABSOLVE THEM OF LIABILITY

The district court later held Randy’s sex could not have been a motivating factor
in Defendants’ decision based on Defendants’ vague assertions that they had long
intended to reclassify Randy’s position. There are two fatal flaws with this claim.

First, when the facts are viewed in Randy’s favor at summary judgment, the record
offers no contemporaneous evidence that such a plan was actively contemplated or in
motion prior to Ms. McComas’s complaint.

Second, even if Defendants planned one day to reclassify Randy’s position, the
record shows that no action toward reclassification would have occurred but for Ms.
McComas’ complaint. Defendants’ witnesses admitted that Ms. McComas’s
complaint “prompted” them to act. At minimum, this creates a jury question as to
whether Randy’s demotion would have occurred when it did if he had not been male.
Even if a reclassification had been considered in the abstract, the decision to actually
implement the plan or to accelerate the plan’s implementation was done in response to
a gender discrimination complaint. Randy’s sex was still therefore a motivating factor,
and Defendants’ actions constituted actionable discrimination. Defendants’ argument
would then be one about the extent of damages rather than liability.

The district court incorrectly treated Defendants’ asserted “plan” as dispositive
despite its vague and post hoc nature. Whether the reclassification would have

happened months or years later—and whether it would have occurred absent Ms.
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McComas’ complaint—are questions of fact appropriate for resolution by a jury, not a

court at summary judgment.

IV. PLAINTIFF SHOULD NOT PAY FOR DEFENDANTS’
DISCRIMINATION

Defendants did precisely what the law says they cannot do. In doing so,
Defendants caused real, definable harm to Randy. It is contrary to legal principles and
society’s moral code to claim that Randy has no recourse. Defendants’ decision to
remedy sex discrimination by engaging in sex discrimination must give Randy recourse
under the plain language of the lowa Civil Rights Act. If the prohibition contained in
216.6A does not provide an independent cause of action, then Randy must have a
remedy under 216.6, because engaging in sex discrimination to remedy sex
discrimination violates the Iowa Civil Rights Act.

The consequence of not providing an avenue for redress for aggrieved
employees would be devastating and would encourage rather than discourage
discriminatory wage violations. It would allow lowa employers to engage in illegal
wage discrimination and then, if caught, to “remedy” the problem by illegally reducing
the wage of the higher-paid employee without giving that employee any redress. Such
an outcome would harm both the female and male employee, while providing a free

pass to the actnal lawbreaker: the employer.

CONCLUSION

Plaintiff-Appellant respectfully requests that the Court (1) reverse the district

court’s grant of summary judgment on Plaintiff-Appellant’s claims, (2) order summary
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judgment in Plaintiff’s favor on his section 216.6A claim, and (3) remand Plaintiff-

Appellant’s section 216.6 claim for trial.

REQUEST FOR ORAL ARGUMENT

Counsel for Plaintiff-Appellant request to be heard in oral argument.

ATTORNEY’S COST CERTIFICATE

I, David Albrecht, certify there was no cost to reproduce copies of the preceding
Plaintiff-Appellant’s Brief because the appeal is being filed exclusively in the Appellate
Courts’ EDMS system.

Cettified by: __/s/ David Albrecht

CERTIFICATE OF COMPLIANCE

1. This brief complies with the type-volume limitation of lowa R. App. P.
6.903(1)(1)(1) because:

[_X_] this brief contains 6,493 words, excluding the parts of the brief exempted
by Iowa R. App. P. 6.903(1)(¥)(1).

2. This brief complies with the typeface requirements of lIowa R. App. P.
6.903(1)(g)(1) and the type-style requirements of Iowa R. App. P. 6.903(1)(h) because:

[_X_] this brief has been prepared in a proportionally spaced typeface using

Microsoft Word 2016 in 14-point font size in Garamond type style.

Certified by: /5] David Albrecht

CERTIFICATE OF SERVICE AND FILING
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I, Joe Wagner, hereby certify that on the 28" of August, 2025, I electronically filed
the foregoing Brief with the Clerk of the Iowa Supreme Court by using the EDMS

system. Service on all parties will be accomplished through EDMS.

Certified by: [s/Joe Wagner
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