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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

I. Did the jury instruction contain a correct statement of law 
under Section 1A of the Iowa Constitution and the Second 
Amendment of the US Constitution when it specified the 
parameters of anticipatory arming?  
 

II.     Was there substantial evidence to find Ruth guilty of 
murder in the first degree? 
 

III. Did the District Court abuse its discretion by allowing the 
testimony Ruth could “shoot someone and make it look like 
a suicide” into evidence? 
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ROUTING STATEMENT 
 

This case should be retained by the Iowa Supreme Court 

because one of the issues raised involves a substantial issue of first 

impression in Iowa. Iowa R. App. P. 6.903(2)(a)(4) and 6.1101(2). 

This case involves a question of whether both Article I, § 1A of the 

Iowa Constitution and the Second Amendment to the U.S. 

Constitution require a specific instruction regarding premeditation 

and anticipatory arming. Ruth shot and killed her boyfriend on 

August 10, 2022, in their townhome in Altoona, Iowa. Prior to the 

shooting, Ruth armed herself with her handgun she lawfully owned. 

At trial, Ruth asserted a justification defense.  

Ruth’s defense attorneys filed two pretrial motions and argued 

the State should not be allowed to argue anticipatory arming 

amounted to premeditation under the Iowa and U.S. Constitutions. 

(D0058, Motion on Hearing for Admissibility of Evidence at 1-4, 

1/24/24). (D0283, 3/19/24 Hearing, 5:6-8:25, 3/19/24). (D0074, 

Defense Motion in Limine at 2, 5/2/24). (D0289, 5/9/24 Hearing, 

23:8-24:13, 5/9/24). The District Court denied these motions. 
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(D0065, Order on Defendant’s Motion for Admissibility at 2-3, 

3/21/24). (D0102, Order on Defendant’s Motion in Limine at 4, 

5/9/24). Ruth requested a jury instruction stating:  

The defendant has a constitutional right to possess and carry a 
firearm in her own home. You have heard evidence that the 
defendant legally armed herself in her own home on a rational 
belief that she might have a conflict with another person. You 
should not use the fact that defendant armed herself as 
evidence of premeditation. If you find the defendant armed 
herself out of malice or with a specific intent to kill [her 
boyfriend], you may use this fact that she armed herself as 
premeditation. 
 

(D0282, Jury Trial Vol. 7, 65:17-25, 11/4/24). The District Court 

denied the proposed instruction.  

 While the core of the Second Amendment is self-defense, 

specifically within the home, the case law surrounding self-defense 

and the Second Amendment is underdeveloped. District of 

Columbia v. Heller, 554 U.S. 570, 599 (2008); Eric Ruben, An 

Unstable Core: Self-defense and the Second Amendment, 108 Calif. 

L. Rev. 63, 92 (Feb. 2020). The “keep and bear arms language,” 

present in both constitutional protections, inherently protects an 

individual’s right to anticipatorily arm themselves when faced with 
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a potential conflict. Heller, 554 U.S. at 581-595. U.S. Const. 

Amends. 2, 14; Iowa Const. art. 1, §1A. However, this anticipatory 

arming could be confused with premeditation in the context of first-

degree murder. (D0192, Instruction No. 15 at 16). This is 

additionally complicated through the optional presumption of 

premeditation if a firearm is used in the killing. (D0912, Instruction 

No. 19-20 at 20-21). 

 The proposed jury instruction was a correct statement of law, 

and should have been included within the instructions. If Ruth has 

a right to self-defense through the use of a handgun in her own 

home where she is lawfully residing, a jury needed to be informed of 

the scope of her constitutional rights. As such, the Supreme Court 

should retain this case and find the proposed jury instruction was a 

proper statement of the law.  

NATURE OF THE CASE 

 Appellant, Marique Ruth, appeals following her jury trial, 

judgment and sentence, to the charge of murder in the first degree 

in violation of Iowa Code §§ 707.1, 707.2(1)(a) (2022). (D0011, Trial 
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Information, 3/24/23). Ruth was sentenced to life in prison. 

(D0241, Order of Disposition at 1, 12/13/24). On appeal, Ruth 

challenges the exclusion of a jury instruction, the sufficiency of 

evidence for her conviction, and evidence which was more 

prejudicial than probative. 

STATEMENT OF THE FACTS 

BACKGROUND 

 Cassandra Wimer and John Killen were in a relationship for 

about ten years. (D0280, Jury Trial Vol. 4, 81:15-82:2, 10/30/24). 

They had a child together and at the time of trial, their daughter 

was seven years old. (D0280, Vol. 4, 82:1-10). Wimer broke up with 

Killen in April of 2022 because they were fighting regularly. (D0233, 

Exhibit 52 – Ruth’s Interview at Police Station, 2:33-2:39; 3:10-

3:39, 11/12/24). (D0280, Vol. 4, 86:23-87:4). Killen did not want 

the relationship to end and wanted to get back together with Wimer. 

(D0280, Vol. 4, 90:24-91:2). 

 Wimer sought and received a protective order against Killen 

after their relationship ended on April 11, 2022. (D0280, Vol. 4, 
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89:13-25). (D0216, Exhibit 58 – Wimer’s Protection Order at 13-19, 

11/7/24). In her protection order, Wimer wrote Killen threw things 

in their house, he pushed her and hit her, he threatened their 

daughter’s daycare, she was abused by Killen, and she had 

concerns for his mental health. (D0216, Exhibit 58 at 2-3; 8).  

 At trial, Wimer explained Killen had thrown things at her like 

half-full or empty cans and other objects. (D0280, Vol. 4, 97:24-

98:13). Killen was physically aggressive with Wimer on one occasion 

where he choked her a couple of weeks after their daughter was 

born. (D0280, Vol. 4, 83:8-25). Wimer had red marks on her neck 

and did not call the police. (D0280, Vol. 4, 84:1-13).  

 Wimer testified Killen had problems with alcohol, marijuana, 

and prescription drugs. (D0280, Vol. 4, 99:22-100:5). (D0285, Jury 

Trial Vol. 5, 15:18-23, 10/31/24). He also had mental health 

problems, anger issues, depression, and was suicidal. (D0280, Vol. 

4, 84:14-85:20; 87:13-22; 102:9-15). Some of their fights were 

caused by drugs and alcohol and other times because of Killen’s 

temper. (D0280, Vol. 4, 100:22-101:6; 102:16-103:21). Killen could 
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get angry very quickly. (D0285, Vol. 5, 16:4-6). Killen’s mental 

health was in a bad spot at the end of their relationship. (D0280, 

Vol. 4, 104:17-105:18).  

 Killen’s niece, Haley Killen, confirmed this information in her 

testimony. (D0285, Vol. 5, 38:20-39:9; 64:2-65:18). Haley and 

Killen lived together from April of 2021 to September of 2021, but 

she had lived with him “off and on [her] whole life” and he always 

acted like this. (D0285, Vol. 5, 50:5-9; 68:3-6; 64:20-22). Haley 

explained Killen liked to “talk shit” and “run his mouth.” (D0285, 

Vol. 5, 64:2-10). Haley also knew Killen suffered from depression, 

made suicidal statements, and had a problem with alcohol. (D0285, 

Vol. 5, 64:11-19). Killen acted more “normal” when he was sober, 

but became more unpredictable when he was drinking. (D0285, Vol. 

5, 68:7-22). Killen could go “from zero to 100” and it was difficult to 

know “what would set him off” and his feelings could change within 

minutes. (D0285, Vol. 5, 64:23-65:18). 

 Marique Ruth and Killen began dating April 25, 2022. (D0233, 

Exhibit 52, 0:46-1:02). Ruth was aware Killen was a former 
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methamphetamine user and he was using illegal substances, 

including cocaine and oxycodone shortly before his death. (D0233, 

Exhibit 52, 41:35-44:12). At the time they started dating, Ruth 

owned and carried two guns and two knives for her protection. See 

generally (D0233, Exhibit 54, 11/12/24). (D0285, Vol. 5, 107:12-

17). Ruth took a basic handgun safety class with Timothy Flynn in 

March of 2020. (D0282, Vol. 7, 10:1-15; 11:4-19). In August of 

2022, Ruth owned only one gun, a Glock 42 .380 automatic pistol. 

(D0285, Vol. 5, 76:8-24; 77:12-18).  

 Ruth and Killen moved in together on May 27, 2022. (D0233, 

Exhibit 52, 1:41-2:35). They moved into a townhome in Altoona, 

Iowa, with a garage and a bedroom on the ground floor and a 

bedroom, bathroom, kitchen, living room, and deck on the second 

floor. See generally (D0233, Exhibit 51 – Walk Through Interview, 

11/12/24). Ruth’s adult son, Cole Andringa, lived in the townhome 

in the ground floor bedroom. (D0277, Jury Trial Vol. 6, 32:13-24; 

46:17-47:5, 11/1/24). At the time of the shooting, Andringa was 

twenty-two years old. (D0277, Vol. 6, 33:2-4).  
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 Ruth said her relationship with Killen was good at first but 

became “toxic” due to his aggression early on in the relationship. 

(D0233, Exhibit 52, 9:32-10:50). At least once a week to once every 

to two weeks they would have a “blow-up” argument. (D0233, 

Exhibit 52, 22:27-23:21; 23:58-24:14). Killen had a history of 

“running his mouth” and it was a recurring problem. (D0233, 

Exhibit 52, 15:51-16:24). Andringa knew his mother loved Killen, 

but Killen was a different person when he was drinking. (D0277, 

Vol. 6, 35:18-22). 

 The majority of their arguments were verbal, but Killen shoved 

Ruth a couple of times and had “gotten in [her] face” a couple of 

times and shoved her. (D0233, Exhibit 52, 16:25-16:55; 18:06-

18:14; 19:49:20-02). Ruth felt like these were excuses to show 

dominance. (D0233, Exhibit 52, 20:23-20:34). She was not injured 

in either incident. (D0233, Exhibit 52, 20:03-20:07). 

 An officer reviewed the text messages between Ruth and 

Killen. (D0280, Vol. 4, 39:18-24). The messages showed they had a 

“very up-and-down, very tumultuous [relationship.] Things are good 
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one day, bad the next.” (D0280, Vol. 4, 39:18-24). Ruth attempted 

to get Killen help for substance abuse and mental health problems. 

(D0280, Vol. 4, 40:1-4). Ruth also paid for Killen’s daughter’s 

daycare, she provided a vehicle for Killen, and was assisting him in 

applying for jobs. (D0280, Vol. 4, 38:12-39:11; 88:17-21). 

JUNE 4, 2022 INCIDENT 

 Over Killen’s birthday in early June, Killen was drunk and 

making threats towards Wimer and Wimer’s family members, 

including statements they needed to die. (D0233, Exhibit 52, 11:36-

12:37; 14:13-14:59). Killen was drunk, “ballistic,” and argued with 

Wimer over the phone for hours. (D0233, Exhibit 52, 18:58-19:25). 

Ruth called Wimer because their daughter was at the townhome 

and Ruth needed to call 911. (D0285, Vol. 5, 16:10-20). When 

Wimer arrived, Killen was on the deck yelling, but she could not 

remember what he was yelling about. (D0285, Vol. 5, 16:21-17:11).  

 When Killen realized Ruth called 911, he shoved her for the 

first time. (D0233, Exhibit 52, 18:15-18:26; 19:26-19:48). Ruth did 
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not tell officers he shoved her because she was concerned it would 

make things worse. (D0233, Exhibit 52, 18:27-18:57).  

 Officer Cameron Hale was called to assist Officer Arthur 

Doakes with Ruth and Killen. (D0285, Vol. 5, 24:10-21). Ruth, 

Andringa, Officer Doakes, and Officer Hale went to a gas station a 

couple blocks away from the townhome. (D0285, Vol. 5, 29:10-13). 

Ruth informed Officer Doakes Killen was threatening her with a 

sledgehammer, he was asking her to shoot him, and he was drunk 

and suicidal. (D0233, Exhibit 56 – Hale Body Camera, 0:00-1:05; 

3:07-4:03, 11/12/24). Ruth had both of her firearms in her vehicle 

with her at the gas station. (D0233, Exhibit 56, 1:07-1:31). Officer 

Doakes drove away and Officer Hale stayed with Ruth at the gas 

station. (D0233, Exhibit 56, 7:40-8:05).  

 About four minutes later, Haley drove up to the gas station. 

(D0233, Exhibit 56, 11:45-11:51). Killen’s teenage son was at the 

townhome and called Haley to come get him at a gas station in 

Altoona. (D0285, Vol. 5, 44:23-14). When Haley arrived, she 

thought Killen’s son would be there, but he was not. (D0285, Vol. 5, 
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46:6-13). Haley walked up to Ruth’s vehicle and began talking to 

her about what was going on. (D0233, Exhibit 56, 12:03-12:09). 

Haley believed Killen was drunk, yelling, and sending threatening 

messages. (D0285, Vol. 5, 57:1-9).  

 Ruth informed Haley two officers were at their residence and 

Haley believed Killen needed to be committed. (D0233, Exhibit 56, 

12:09-12:13). Haley and Ruth asked Officer Hale if Killen asking 

Ruth to “shoot him in the head” was enough to get him committed 

and Officer Hale said “it depends.” (D0233, Exhibit 56, 12:16-

12:26). Haley told Officer Hale she lived with Killen for eight years 

and he was “fucking crazy.” (D0233, Exhibit 56, 12:33-12:38). 

Officer Hale told them they could go down to the courthouse on 

Monday morning to file a mental health injunction. (D0233, Exhibit 

56, 12:38-12:51). Ruth was upset and responded they would have 

to “suffer through the whole weekend.” (D0233, Exhibit 56, 12:38-

12:51). 

 Ruth started speaking to another officer on the phone. 

(D0233, Exhibit 56, 13:35-14:00). Ruth informed the officer she 
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looked into staying at a hotel but she could not afford it. (D0233, 

Exhibit 56, 14:05-14:18). Ruth felt as though she and her son had 

more of a right to stay in the house because Killen was threatening 

to commit suicide and break into vehicles. (D0233, Exhibit 56, 

14:05-14:43). Ruth did not want to speak to Killen because of the 

way he threatened her. (D0233, Exhibit 56, 21:25-21:35). Ruth 

wanted Killen removed from the home and became upset once it 

appeared officers would not arrest Killen. (D0233, Exhibit 56, 

15:07-15:35).  

 Haley offered to speak to Killen for Ruth and Ruth told her it 

was a bad idea because Killen would likely hit her. (D0233, Exhibit 

56, 17:47-17:57). Haley responded by saying “let the motherfucker 

hit me.” (D0233, Exhibit 56, 17:57-18:03). Haley told Ruth Killen 

had hit her before and she “fought him back like a grown ass 

motherfucking man” and she was not scared of him. (D0233, 

Exhibit 56, 18:05-18:13).1  

 
1At trial, Haley testified Killen had not hit her and she made the 
statement because she was angry and wanted to pick up Killen’s 
son. (D0285, Vol. 5, 50:19-51:9). 
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 Ruth and Haley were talking about their frustrations and Ruth 

was concerned Killen would break down her door. (D0233, Exhibit 

56, 22:42-23:08). Haley told Ruth to lock the door, Ruth was 

worried he would bust the door in, and Haley told her to “call the 

effing cops then.” (D0285, Vol. 5, 28:2-5). Ruth responded by saying 

“I’ll just shoot him and say I thought it was an intruder.” (D0285, 

Vol. 5, 28:5-6; 48:23-49:6).  

AUGUST 4, 2022 INCIDENT 

 On August 4, 2022, Ruth contacted Officer Doakes at around 

5:49 PM. (D0277, Vol. 6, 10:4-15). Ruth left her house before calling 

911 because she was scared of Killen and did not want to fight. 

(D0233, Exhibit 60 – Doakes’ Body Camera, 3:45-4:15, 11/12/24). 

Ruth explained Killen was drunk, high, asking for someone to kill 

him, he sharpened all the knives and axes in their home, and he 

accidentally cut himself. (D0233, Exhibit 60, 0:00-2:02; 2:46-3:15). 

(D0233, Exhibit 52, 21:43-22:24). Ruth also explained Killen laid 

down in the middle of their driveway and begged her to drive over 

him or shoot him to “put him out of his misery.” (D0233, Exhibit 
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60, 2:03-2:35). Ruth wanted Killen to go to the doctor but he 

refused. (D0233, Exhibit 60, 2:07-2:45).  

 Ruth told Officer Doakes if he was unable to do anything 

about Killen, she did not want him to come to their house because 

it would make things worse like the last time she called 911. 

(D0233, Exhibit 60, 2:07-2:45; 3:04-3:50). Ruth hung up the phone 

because she believed officers could not do anything to make Killen 

leave the house. (D0233, Exhibit 60, 4:16-4:46).  

 Officer Doakes called Ruth back, and wanted to talk to her 

about the situation. (D0233, Exhibit 60, 4:48-5:08). Ruth explained 

she was scared and Officer Doakes reminded her the last time they 

spoke he told her to leave. (D0233, Exhibit 60, 5:08-5:20). Ruth told 

him she could not afford to leave and she did not have anyone who 

could pick her up because all of her friends were upset she allowed 

Killen to come home. (D0233, Exhibit 60, 5:21-6:05).  

 Officer Doakes told Ruth she could stay at a shelter if she was 

scared but he was not sure how to proceed if she did not want to 

leave the house. (D0233, Exhibit 60, 6:05-6:30). Ruth was 
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frustrated and felt Killen needed to go somewhere because he was 

mentally unstable. (D0233, Exhibit 60, 6:31-6:49). Officer Doakes 

encouraged Ruth to take time off work to get Killen formally 

committed. (D0233, Exhibit 60, 6:50-7:53). Officer Doakes said 

Ruth could take her son down to the courthouse to fill out the 

paperwork. (D0233, Exhibit 60, 8:47-9:15).  

 Officer Doakes advised Ruth to “not escalate anything” and 

stay away if Killen started to yell. (D0233, Exhibit 60, 9:16-9:47; 

11:01-11:16). Officer Doakes encouraged Ruth to take a video if 

Killen started making threats to kill himself again, then Officer 

Doakes could intervene a little more. (D0233, Exhibit 60, 9:47-

11:01).  

 Ruth asked if Killen could be arrested if he started driving and 

Officer Doakes explained he would need additional probable cause 

to stop him. (D0233, Exhibit 60, 11:16-11:56). Officer Doakes 

offered to come talk to Killen again, but Ruth was concerned it 

would make things worse at home. (D0233, Exhibit 60, 11:56-

12:16).  
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 Officer Doakes followed up about the axes and Ruth explained 

they were camping axes and Killen was preparing to go camping. 

(D0233, Exhibit 60, 12:17-12:30). Officer Doakes asked about other 

weapons in the house and Ruth explained she had one gun and she 

kept it on her person for her protection. (D0233, Exhibit 60, 12:31-

12:43). Officer Doakes again reiterated Ruth should leave the house 

if things got too heated and call 911 if needed. (D0233, Exhibit 60, 

12:49-13:22).  

 Later that evening, Ruth showed Officer Doakes text messages 

from Killen discussing his suicidal statements. (D0277, Vol. 6, 

10:16-22). Officer Doakes came to the house, spoke with Killen in 

the garage of the townhome, and Killen admitted what he said in 

the text messages. (D0277, Vol. 6, 10:25-11:14). In the messages, 

Killen was “begging” Ruth to shoot him to commit suicide. (D0277, 

Vol. 6, 14:3-12). Killen informed Officer Doakes he was going 

through “hard times” and Officer Doakes believed he was having a 

mental health crisis. (D0277, Vol. 6, 12:8-23). Killen agreed to go to 

the hospital and Officer Doakes transported him to Mercy Hospital 
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in his patrol vehicle. (D0277, Vol. 6, 14:22-15:13). Officer Doakes 

went into the hospital with Killen and left. (D0277, Vol. 6, 15:14-

21). Someone at Mercy Hospital informed Officer Doakes that Killen 

left the hospital without being seen and against medical advice. 

(D0277, Vol. 6, 16:5-19).  

 Officer Doakes called Killen and asked him to go back to the 

hospital, Killen refused to go back, and informed Officer Doakes he 

would go home. (D0277, Vol. 6, 16:20-17:23). Officer Doakes told 

Killen he needed to go back to the hospital and if he went home, 

Officer Doakes would drive him back to the hospital on an 

involuntary basis. (D0277, Vol. 6, 17:24-18:18). Officer Doakes 

called Ruth and told her if he came back to the house to call 911 

and then try to get a no contact order or a mental health or 

substance abuse committal. (D0277, Vol. 6, 18:19-25). After Killen 

checked himself out of the hospital, he called Ruth and threatened 

to kill her and her son. (D0233, Exhibit 52, 20:54-21:31). Killen 

then went to a bar and got into a fight. (D0233, Exhibit 52, 16:25-

16:55). 
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 Ruth filed a protection order against Killen on August 5, 2022. 

(D0215, Exhibit 57 – Protection Order at 15, 11/7/24). Ruth wrote 

Killen was engaging in threatening behavior, (D0215, Exhibit 57 at 

4). Specifically in June of 2022, he “got in [her] face” and threatened 

to hurt her for calling the police. (D2015, Exhibit 57 at 4). She also 

reported on August 4, 2022, Killen grabbed her handgun and asked 

her to shoot him, laid down in their drive way asking to be run over, 

and laid down on their kitchen floor and asked “to be put out of his 

misery.” (D0215, Exhibit 57 at 4).  

 The protection order was granted and Ruth requested to 

cancel it on August 8, 2022. (D0217, Exhibit 59 – Request to Cancel 

Protection Order at 1-4, 11/7/24). Ruth explained she could not 

afford to miss more work. (D0217, Exhibit 59 at 5). Killen came 

back to the house on August 7, 2022, before the order was formally 

lifted. (D0233, Exhibit 50 – Shuldt Body Camera, 7:50-8:00, 

11/12/24). 
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AUGUST 10th, 2022 - DAY OF SHOOTING 

 On August 10, 2022, Killen acted aggressively throughout the 

day. Ruth explained Killen was drunk, high, and angry. (D0233, 

Exhibit 51, 33:29-34:23). Killen was slurring his words, smelled like 

alcohol, he admitted to drinking, and he was being aggressive. 

(D0233, Exhibit 52, 28:20-29:05). Ruth and Andringa were not 

intoxicated. (D0233, Exhibit AA – 911 Call, 4:33-4:39, 11/12/24). 

 Killen and Wimer met at a gas station in the morning so he 

could pick up his daughter because their daughter was going to 

spend the night with Killen. (D0280, Vol. 4, 106:21-107:17). 

(D0285, Vol. 5, 12:15-13:6). Later that day, Killen contacted Wimer 

to drop their daughter back off and Wimer picked her up at a 

different gas station at 5:15-5:30 PM. (D0280, Vol. 4, 106:21-

107:17). (D0285, Vol. 5, 12:15-13:6). Wimer said Killen seemed 

upset at the drop-off. (D0280, Vol. 4, 107:1-19).  

 During the day, Killen was fighting with Wimer and 

threatening to send Wimer’s boyfriend to prison for “molesting his 

daughter” and he would “do anything and everything he [could] to 
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destroy every relationship” Wimer would ever have. (D0233, Exhibit 

50, 16:39-17:39). He texted her “if he couldn’t have [her], no one 

would, or no other man would be with [her] or his daughter.” 

(D0285, Vol. 5, 13:10-22). 

 Killen also sent aggressive and threatening emails to someone 

at Ruth’s bank about paperwork to join their accounts. (D0233, 

Exhibit 50, 19:54-21:41; 18:26-18:38). The woman who worked at 

the bank called Ruth to ensure she was okay after she got an email 

from Killen around 6 PM. (D0233, Exhibit 50, 17:40-18:46; 19:27-

19:53). Ruth explained she did not remember exactly what Killen 

said but he used the voice to text feature on his phone to send an 

email around 5 PM. (D0233, Exhibit 50, 19:54-21:41; 18:26-18:38). 

Ruth believed he said something to the effect of “[the bank 

employee] needed to send him a fucking email that he could 

understand” and “[the bank employee] sent him a bullshit email 

that he couldn’t do.” (D0233, Exhibit 50, 19:54-21:41).  

 Killen left the house to hang out with his friend Jason after the 

woman from the bank called Ruth around 6:15 PM. (D0233, Exhibit 
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50, 21:00-21:42; 23:23-23:54). When Killen left the house, Ruth 

stayed in her bedroom and texted Killen she did not want him to 

come back home. (D0233, Exhibit 51, 5:35-5:58). Killen returned 

around 7 PM. (D0233, Exhibit 50, 21:42-21:52).  

 When Killen came back to the house, he called Ruth from the 

driveway. (D0233, Exhibit 51, 5:58-6:08). Killen was sitting on the 

tailgate on the pickup truck and asked Ruth if she would come 

outside and talk to him. (D0233, Exhibit 51, 6:45-6:56). Ruth said 

she would and she went downstairs. (D0233, Exhibit 51, 9:29-

9:38). 

When Ruth went downstairs, the garage door was open and 

she stayed near the door to the house inside the garage. (D0233, 

Exhibit 51, 10:34-10:43). Ruth asked Killen what he wanted and 

Killen responded by asking what she meant. (D0233, Exhibit 51, 

10:43-10:56). Ruth explained he had yelled at the woman from their 

bank, yelled at Wimer, and was in general being a “jackass to 

everybody.” (D0233, Exhibit 51, 10:56-11:11). Ruth told him he 
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needed to get sober, she did not want to speak with him, and asked 

him to leave. (D0233, Exhibit 51, 11:12-11:32).  

 Ruth left the garage and Killen stayed where he was. (D0233, 

Exhibit 51, 11:31-11:39). Ruth went back upstairs and saw 

Andringa on the couch and he asked what was going on. (D0233, 

Exhibit 51, 11:39-11:57). Ruth told him Killen was back, he was 

being a “dipshit,” and Ruth went back to her room and laid down in 

bed. (D0233, Exhibit 51, 11:57-12:32). Ruth locked the door, Killen 

unlocked the door, and followed her into the bedroom. (D0233, 

Exhibit 52, 1:12:22-1:12:46).2 Killen came into the bedroom to get 

his pipe to smoke marijuana and Killen left to go to the living room 

while Ruth stayed in the bedroom. (D0233, Exhibit 51, 12:33-

13:17). 

 
2 Ruth told officers after the shooting, she would attempt to go to 
different rooms of the house during arguments and Killen would 
follow her to continue the fight. (D0233, Exhibit 50, 21:45-22:20). 
(D0233, Exhibit 52, 1:12:37-1:13:57). Ruth said she could not 
physically leave the house because she did not have a place to go. 
(D0233, Exhibit 52, 1:12:46-1:13:27). 
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After Killen left the bedroom, he came and sat on the couch in 

the living room to apologize to Andringa about ten minutes before 

the shooting. (D0277, Vol. 6, 42:24-44:22; 52:2-12). Andringa got in 

an argument with Killen because he did not want Killen to speak to 

him and he wanted to be left alone. (D0277, Vol. 6, 44:23-45:3). 

Killen yelled at Andringa about work and Andringa told Killen he 

should not have come back to the house and should have just left 

them alone. (D0233, Exhibit 51, 13:40-14:08). (D0233, Exhibit 50, 

22:21-22:30). Andringa wanted Killen to leave because he was “so 

sick of the yelling, the screaming, the fighting, and how [Killen] got 

when he was drunk.” (D0277, Vol. 6, 51:22-22:1).  

Ruth heard Killen and Andringa yelling at each other. (D0233, 

Exhibit 51, 13:19-13:30). Ruth grabbed her firearm because she 

was not sure if they were just verbally fighting or if they began 

physically fighting. (D0233, Exhibit 51, 14:17-14:25). Ruth checked 

her gun to make sure it was chambered. (D0233, Exhibit 51, 23:46-

24:29).  

Ruth had never taken out her gun prior to the shooting. 
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(D0233, Exhibit 52, 24:14-24:23). Ruth explained the argument 

leading up to the shooting was different because she had 

successfully gotten a restraining order on him, Killen had 

threatened to kill her and her son a week prior, and she learned 

Wimer was attacked by Killen during their relationship. (D0233, 

Exhibit 52, 24:24-25:29; 50:17-51:16; 55:10-55:21). (D0233, 

Exhibit 51, 31:05-31:20; 35:36-36:11). (D0233, Exhibit 50, 22:21-

23:22). The incidents between her and Killen had increased in 

severity and Ruth was scared. (D0233, Exhibit 52, 5:09-5:22; 

50:17-51:16; 55:10-55:21; 52:25-53:48). 

Ruth left the bedroom, walked into the kitchen, and saw 

Andringa and Killen were not physically fighting. (D0233, Exhibit 

52, 1:11:17-1:12:04). Then she set her phone and gun down on the 

kitchen table. (D0233, Exhibit 51, 14:26-14:46). Killen and 

Andringa were on the L-shaped couch. (D0233, Exhibit 51, 14:48-

15:09). Her son was sitting up on the side of the couch closer to the 

stairs and Killen was on the opposite side of the couch near the TV. 

(D0233, Exhibit 51, 14:48-15:09). Andringa was telling Killen to 
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leave and Killen responded by saying his name was on the lease, 

Ruth dropped the restraining order, and he did not have to go 

anywhere. (D0233, Exhibit 51, 16:38-16:43).  

 Andringa stood up, Ruth told him to go to his room, and 

Andringa went to his room downstairs. (D0233, Exhibit 51, 16:44-

17:27). Killen moved from across the living room and stood in front 

of the couch where Andringa was previously sitting. (D0233, Exhibit 

51, 17:27-18:20). Ruth told Killen things were not working out and 

she wanted him to leave. (D0233, Exhibit 51, 18:20-18:36). Then 

Killen moved closer to Ruth by kneeling on the couch, directly 

facing her, and Killen said he would not leave and Ruth could not 

make him leave. (D0233, Exhibit 51, 18:37-18:39).  

Killen moved his torso over the couch, Ruth backed up to the 

kitchen table, and told Killen to leave because she did not feel safe. 

(D0233, Exhibit 51, 19:00-19:43). Ruth had her hand on her gun, 

but did not pick it up from the kitchen table. (D0233, Exhibit 51, 

20:08-20:14). Killen remained kneeling on the couch and slightly 

leaned over and told Ruth he was not going to leave, his name was 
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on the lease, and the police would not make him leave. (D0233, 

Exhibit 51, 19:43-20:10).  

Then Ruth picked up her gun, but kept it at her side, and told 

Killen to take the truck and go. (D0233, Exhibit 51, 20:04-20:35; 

38:30-38:45). Killen responded by saying he would not leave while 

still hanging over the edge of the couch. (D0233, Exhibit 51, 37:52-

38:07). Then Killen lunged towards Ruth over the couch. (D0233, 

Exhibit 51, 20:36-21:03; 24:51-25:04; 38:08-38:14). Ruth thought 

he was either trying to grab her or grab her gun. (D0233, Exhibit 

51, 38:14-38:29). Ruth pointed her gun at Killen and told him he 

needed to leave, Killen said “You’re not going to fucking shoot me,” 

and Ruth pulled the trigger, intending to fire a warning shot. 

(D0233, Exhibit 51, 20:35-21:10).  

Ruth did not believe she shot Killen the first time she fired the 

gun because he was still moving. (D0233, Exhibit 52, 29:17-29:45). 

(D0233, Exhibit 51, 25:17-25:50). Killen then backed up to the 

middle of the living room near the coffee table. (D0233, Exhibit 51, 

21:08-21:40). Ruth did not believe Killen was trying to leave 
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because he did not say he was going to leave, he did not run for the 

door, and “stared [her] down” “like he was gonna do something.” 

(D0233, Exhibit 52, 27:40-27:50; 29:45-30:20). Ruth thought Killen 

was going to “come at” her again because he was walking around 

the couch, so Ruth fired another shot. (D0233, Exhibit 51, 21:40-

59; 31:40-31:52). (D0233, Exhibit 52, 29:58-30:23; 31:51-32:25).3  

Killen backed up, put his arms up with his hands near his 

face after she shot at him the second time, and said “what the 

fuck?” (D0233, Exhibit 52, 32:26-32:40). (D0233, Exhibit 51, 

26:21-26:27; 27:26-27:30). Ruth said Killen was still moving, he did 

not act like he was hurt, and she did not see any blood, so she 

believe she missed. (D0233, Exhibit 51, 26:27-26:49; 31:55-32:34). 

(D0233, Exhibit 52, 32:26-33:02; 57:15-57:57). Killen also kept 

facing Ruth when he was walking in the living room. (D0233, 

Exhibit 52, 30:23-30:30). 

 
3 The only entry and exit point from the second floor was the 
staircase in between the living room and kitchen. (D0280, Vol. 4, 
69:5-8).   
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Ruth shot at him again because Killen took another step 

towards her. (D0233, Exhibit 51, 22:34-22:57; 27:00-27:25). Killen 

spun to his left and his head fell down against the patio door and 

stopped moving. (D0233, Exhibit 52, 1:02:31-1:02:59). (D0233, 

Exhibit 51, 22:52-23:06). Ruth stopped shooting once Killen fell on 

the floor and she did not empty her chamber or continue to fire 

after he fell. (D0233, Exhibit 52, 58:19-59:13). Ruth placed her gun 

down and called 911 “the second it happened.” (D0233, Exhibit 51, 

23:06-23:11). (D0233, Exhibit AA, 6:36-6:44). 

While Andringa was in his room, he could hear the two 

arguing. Andringa heard his mother yell “[y]ou need to get out now” 

and then he heard Killen yell “[t]he only one that’s going to get out 

of here is you.” (D0277, Vol. 6, 34:6-11; 49:1-5). Andringa said 

Killen was yelling at a much louder volume than he had previously. 

(D0277, Vol. 6, 25:2-5). About 30 seconds after Killen yelled, 

Andringa heard loud footsteps walking towards the kitchen area 

and heard gun shots fired in rapid succession. (D0277, Vol. 6, 51:6-
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10; 34:12-23). Andringa believed he heard the shots fired about two 

minutes after he left the living room. (D0277, Vol. 6, 47:17-22). 

AFTER THE SHOOTING 

Ruth told the dispatcher her boyfriend attacked her and she 

had “no choice but to defend [herself].” (D0233, Exhibit AA, 0:07-

0:18). Ruth told the operator she dropped the restraining order 

against Killen, he came after her, and she shot him. (D0233, 

Exhibit AA, 0:45-1:02). (D0233, Exhibit AA, 3:33-3:57). Ruth 

explained the gun was on the kitchen table. (D0233, Exhibit AA, 

1:04-1:08).  

 Ruth explained Killen was aspirating blood, he was not awake, 

and she did not feel comfortable to go near him. (D0233, Exhibit 

AA, 1:16-1:37). Ruth was not sure where she shot him but there 

was blood coming out of his mouth. (D0233, Exhibit AA, 1:37-1:49; 

5:06-5:23). Ruth and Andringa left the house and sat outside the 

front of the house until officers arrived. (D0233, Exhibit AA, 1:49- 

3:31). Ruth did not believe she was injured. (D0233, Exhibit 50, 

8:01-8:09). 
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 Dr. Dennis Klein, the State medical examiner, conducted 

Killen’s autopsy on August 12, 2022. (D0285, Vol. 5, 110:7-111:5; 

117:8-12). Dr. Klein noted there were 5 gunshot wounds to various 

areas of Killen’s body from four bullets along with blunt force 

injuries. (D0285, Vol. 5, 119:2-5) (D0124, Exhibit 49 – Photo of 

Bullets from Autopsy, 11/7/24). Two of these injuries were life 

threatening and Killen died as a result of the gunshot wounds. 

(D0285, Vol. 5, 127:24-128:12; 138:6-13). 

 Killen’s blood alcohol concentration was .087 at his time of 

death and Killen also tested positive for marijuana. (D0285, Vol. 5, 

135:13-137:16). Dr. Klein explained Killen was intoxicated from 

alcohol and high from marijuana at the time of his death. (D0285, 

Vol. 5, 151:19-22).  
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ARGUMENT 

I. The proposed instruction on anticipatory arming and 
premeditation was a correct statement of law under the 
Iowa Constitution and the Second Amendment to the 
U.S. Constitution. The District Court erred by failing to 
include the instruction. 
 

Preservation of Error 

 In a pretrial motion on admissibility, Ruth argued arming 

herself in her own home should not be used as evidence of 

premeditation and doing so would violate her 2nd and 14th 

Amendment rights under the U.S. Constitution and Article 1 and 1A 

of the Iowa Constitution. (D0058, Motion on Hearing for 

Admissibility of Evidence at 1-4, 1/24/24). The State resisted this 

motion. (D0060, State’s Resistance to Defendant’s Motion at 1-2, 

1/30/24).  

 The District Court held a hearing on the matter. Defense 

counsel explained their argument was limited to asking Ruth’s 

anticipatory arming in the bedroom was not evidence of 

premeditation. (D0283, 3/19/24 Hearing, 5:6-8:25, 3/19/24). The 

State argued there was no dispute Ruth could not keep and bear 
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arms, but anticipatory arming was circumstantial evidence relevant 

to Ruth’s state of mind. (D0283, 3/19/24 Hearing, 9:17-10:14).  

 The District Court held it could not determine the admissibility 

of this question under an Iowa Rule of Evidence 5.104 motion. 

(D0065, Order on Defendant’s Motion for Admissibility at 2, 

3/21/24). The District Court found there was no authority for the 

position the right to bear arms prohibited the State from arguing 

lawful firearm possession could be evidence of premeditation. 

(D0065, Order at 2-3).  

 This issue was raised again in Ruth’s motion in limine. 

(D0074, Defense Motion in Limine at 2, 5/2/24). The State resisted 

this motion. (D0095, State’s Resistance to Defendant’s Motion in 

Limine at 3, 5/6/24). The District Court heard arguments on the 

issue again. Ruth argued the anticipatory arming in her bedroom 

prior to entering the living room and setting the gun down on the 

table before it was used would violate the same Constitutional 

provisions. (D0289, 5/9/24 Hearing, 23:8-24:13, 5/9/24). Ruth 

explained the jury instructions could explain if the jury found she 
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armed herself in anticipation of a conflict, this could not be used as 

premeditation. (D0289, 5/9/24 Hearing, 25:8-16). However, the 

instruction would also state if the jury found she armed herself with 

the intent to kill Killen, then they do not have to consider her 

constitutional rights to keep and bear arms. (D0289, 5/9/24 

Hearing, 25:17-24).  

 The State believed the issue was decided in the previous 

pretrial motion and stated it was unlikely they would agree to a jury 

instruction along those lines. (D0289, 5/9/24 Hearing, 26:10-

27:13). The District Court denied the request “under the rationale” 

of the Court’s previous order. (D0102, Order on Defendant’s Motion 

in Limine at 4, 5/9/24).  

 At trial, Ruth requested an additional jury instruction and 

Ruth argued this instruction was required under the Second 

Amendment to the U.S. Constitution and Article 1A of the Iowa 

Constitution and the jury should be instructed these rights 

inherently allow someone the right to “self-defensive protection” in 

their own home. (D0282, Vol. 7,65:14-16; 66:1-11). The District 
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Court denied Ruth’s request for the additional instruction. (D0282, 

Vol. 7, 68:25-69:9). Therefore, this issue is preserved for appellate 

review. State v. Green, 896 N.W.2d 770, 775 (Iowa 2017); 

Lamasters v. State, 821 N.W.2d 856, 864 (Iowa 2012).  

 Standard of Review 

 Appellate courts review issues of jury instructions for errors at 

law. State v. Anderson, 636 N.W.2d 26, 30 (Iowa 2001). “Errors in 

jury instructions require reversal if prejudice results.” State v. 

Donahue, 957 N.W.2d 1, 6 (Iowa 2021). “[U]nless the record 

affirmatively establishes there was no prejudice,” we presume errors 

in jury instructions are prejudicial. State v. Hanes, 790 N.W.2d 

545, 551 (Iowa 2010). Jury instructions are reviewed in their 

entirety to determine their accuracy. State v. Donahue, 957 N.W.2d 

1, 10 (Iowa 2021).  

 To the extent the instructions implicate a constitutional right, 

they are reviewed de novo. State v. Becker, 818 N.W.2d 135, 140-

141 (Iowa 2012) (overruled in part by Alcala v. Marriott Intern., Inc, 

880 N.W.2d 699, 707-708; fn. 3 (Iowa 2016). With jury instructions 
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on constitutional issues, the error must be harmless beyond a 

reasonable doubt. State v. Gibbs, 941 N.W.2d 888, 900 (Iowa 2020).  

 Merits 

 The requested instruction would read as follows: 

The defendant has a constitutional right to possess and carry a 
firearm in her own home. You have heard evidence that the 
defendant legally armed herself in her own home on a rational 
belief that she might have a conflict with another person. You 
should not use the fact that defendant armed herself as 
evidence of premeditation. If you find the defendant armed 
herself out of malice or with a specific intent to kill John Killen, 
you may use this fact that she armed herself as premeditation. 
 

(D0282, Vol. 7, 65:17-25).  

 “Iowa law requires a court to give a requested jury instruction 

if it correctly states the applicable law and is not embodied in other 

instructions.” Sonnek v. Warren, 522 N.W.2d 45, 47 (Iowa 1994); 

accord Weyerhaeuser Co. v. Thermogas Co., 620 N.W.2d 819, 823–

24 (Iowa 2000); Alcala, 880 N.W.2d at 707-708. The proposed 

instruction was a correct statement of applicable law, it was not 

embodied in the other instructions, it applied to the facts of the 

case, and not including the instruction prejudiced Ruth. Therefore, 

the District Court erred.  
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i. Both the Iowa Constitution Article I § 1A and the Second 
Amendment to the U.S. Constitution establish the 
proposed instruction was a correct statement of law and 
it was not embodied in the other instructions.  
 

 The Second Amendment to the U.S. Constitution provides: “[a] 

well regulated Militia, being necessary to the security of a free State, 

the right of the people to keep and bear Arms, shall not be 

infringed.” U.S.C.A. Const. Amends. 2, 14. McDonald v. City of 

Chicago, 561 U.S. 742, 791 (2010) (incorporating the Second 

Amendment to the states through the Fourteenth Amendment). In 

2022, Iowa voters ratified an amendment to the Iowa Constitution. 

State v. Woods, 23 N.W.3d 258, 275 (Iowa 2025).4 This amendment 

states “[t]he right of the people to keep and bear arms shall not be 

infringed. The sovereign state of Iowa affirms and recognizes this 

right to be a fundamental individual right. Any and all restrictions 

of this right shall be subject to strict scrutiny.” Iowa Const. art. I, § 

1A. Both the Iowa Constitution and the Second Amendment contain 

the phrase “the right of the people to keep and bear arms shall not 

 
4 This case is a plurality decision. Because the concurrence 
contains the narrowest holding, the concurrence controls.  
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be infringed.”5 These amendments codify a “pre-existing right” to 

“possess and carry weapons in case of confrontation.” District of 

Columbia v. Heller, 554 U.S. 570, 592 (2008); Woods, 23 N.W.3d at 

279 (Oxley, J. concurring). 

 The “central component” of the personal right to keep and bear 

arms is self-defense, which is most acute within the home. Heller, 

554 U.S. at 599; Woods, 23 N.W.3d at 279 (Oxley, J. concurring). 

While the core of the right to keep and bear arms addresses the 

right of self-defense, neither the U.S. Supreme Court nor the Iowa 

Supreme Court have addressed how principles of self-defense 

coincide with this right.6 Both self-defense and the right to keep 

 
5 Unless otherwise specified within the appeal, the phrase “the right 
to keep and bear arms” references both the Iowa and U.S. 
Constitutional provisions. Heller, 554 U.S. at 581-595; 599-600 
(holding self-defense was the “central component” of the right to 
keep and bear arms). 
6 The Federal cases have generally involved individuals attempting 
to obtain permits for individual self-defense. Heller, 554 U.S. at 
574-576; McDonald, 561 U.S. at 750; New York State Rifle & Pistol 
Ass’n v. Bruen, 597 U.S. 1, 8-11 (2022). Iowa case law decided after 
Bruen have addressed restoration rights, who qualifies as a law-
abiding citizen, and whether a defendant can waive their 
constitutional rights to keep and bear arms. In re N.S., 13 N.W.2d 
811, 830 (Iowa 2024). Woods, 23 N.W.3d at 279. State v. Cole, 23 
N.W.3d 231, 233 (Iowa 2025).  
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and bear arms are inherently preemptive actions. Larry Alexander, 

The Need to Attend to Probabilities – For Purposes of Self-defense 

and Other Preemptive Actions, 55 San Diego L. Rev. 223, 223 

(Spring 2018). Meaning, certain protective actions must take place 

before the attack occurs, such as arming oneself, loading a firearm, 

and racking the gun. Id.  

 The conflict from the criminal understanding of self-defense 

and the Second Amendment understanding of self-defense arises 

out of anticipatory arming, present in this case. “The Second 

Amendment contemplates anticipatory arming, something not 

covered by ordinary self-defense principles.” Eric Ruben, An 

Unstable Core: Self-defense and the Second Amendment, 108 Calif. 

L. Rev. 63, 92 (Feb. 2020). In other words, the right to keep and 

bear arms fundamentally protects the required arming in advance 

of a confrontation under the core right to self-defense. Id.  

 However, anticipatory arming can be premeditation, which is 

not constitutionally protected conduct. In Iowa, the use of a 

handgun allows a jury to infer a defendant had malice 
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aforethought, premeditation, and a specific intent to kill. (D0912, 

Instruction No. 19-20 at 20-21); State v. Reeves, 636 N.W.2d 22, 25 

(Iowa 2001); State v. Matheson, 261 N.W. 787, 790-791 (Iowa 1935) 

(noting “[t]he fact that [the defendant] armed himself with a deadly 

weapon is in itself evidence of deliberation and premeditation under 

the circumstances in this case”). This presumption is not inherently 

at odds with the right to keep and bear arms, but this presumption 

could infringe upon a defendant’s constitutional rights in certain 

cases, such as this.  

 While Heller does not squarely address the conflict between 

anticipatory arming as self-defense or as circumstantial evidence 

surrounding intent, it offers helpful insights. The Supreme Court 

addressed whether the District of Columbia’s ban on possession of 

handguns along with the requirement firearms must be inoperable 

while in the home was a violation of the Second Amendment. Heller, 

554 U.S. at 574-76. The Supreme Court held these laws violated 

the Second Amendment’s core protection for self-defense. Id. at 630. 

The requirement the gun must remain inoperable at all times made 
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it “impossible for citizens to use them for the core lawful purpose of 

self-defense.” Id. The Court noted “the enshrinement of 

constitutional rights” necessarily demands protection for the right 

to self-defense through the use of firearms. Id. at 636. These 

holdings demonstrate having an operable firearm on one’s person 

for the purpose of self-defense falls squarely within the protections 

of both Constitutions.  

 While the right to keep and bear arms is not unlimited, it is 

clear this right allows for anticipatory arming for self-defense, 

particularly within the home. Id. at 595; 630. Because the right to 

keep and bear arms is enshrined both in the Iowa and U.S. 

Constitutions, a jury must be accurately appraised of the confines 

of the right. The proposed instruction accurately stated the 

parameters of the right to keep and bear arms by noting the right 

was not unlimited for purposes of premeditation. Therefore, the 

proposed instruction was a correct statement of law.  

 This instruction was not embodied in the other instructions. 

Because anticipatory arming could be both a constitutionally 
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protected activity or evidence supporting premeditation, malice 

aforethought, and a specific intent to kill, this proposed instruction 

was necessary. The inclusion of this instruction would have 

clarified what conduct was protected by both the U.S. and Iowa 

Constitutions and what conduct was not protected. (D0282, Vol. 7, 

65:17-25). Because the instruction was not included, the District 

Court erred.  

ii. The facts of this case provide substantial evidence to 
include this instruction and the failure to include this 
instruction prejudiced Ruth. 
 

 The proposed instruction concerned a material issue, which 

might affect the outcome of the case, and therefore was required. 

State v. Plain, 898 N.W.2d 801, 816 (2017). Appellate courts review 

the sufficiency of the evidence to support a proposed instruction in 

the light most favorable to the party seeking the instruction. Herbst 

v. State, 616 N.W.3d 582, 585 (Iowa 2000). In this context, evidence 

is substantial “when a reasonable mind would accept it as adequate 

to reach a conclusion.” Id. There were substantial facts which 

warrant the instruction.  
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 There were two instances of anticipatory arming. The first was 

when Ruth grabbed her gun from her bedroom and went into the 

kitchen. (D0233, Exhibit 51, 13:19-14:25; 23:46-24:29). There were 

several circumstances leading up to the first anticipatory arming. 

These included the increased aggressive actions by Killen over the 

prior months, Killen’s alcohol usage throughout the day, his 

aggressive outbursts towards Wimer and the bank employee, his 

aggressive behavior towards herself and Andringa, and hearing 

Andringa and Killen argue at an intensity where she was concerned 

there was a physical fight. (D0233, Exhibit 52, 24:24-25:29; 28:20-

29:05). (D0233, Exhibit 51, 10:56-11:11, 13:40-14:25; 31:05-31:20; 

35:36-36:11). Once Ruth went into the kitchen and saw Killen and 

Andringa were not physically fighting, she set her gun down. 

(D0233, Exhibit 52, 1:11:17-1:12:04). (D0233, Exhibit 51, 14:26-

14:46).  

 This was a lawful anticipatory arming under the Second 

Amendment and Iowa Constitution. The right to keep and bear 

arms protects the right of self-defense in the home “where the need 
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for defense of self, family, and property is most acute.” Heller, 554 

U.S. at 628. This squarely fits within the U.S. and Iowa 

Constitutional protections and the facts of this case.  

 The second anticipatory arming was when Ruth picked up her 

gun after Andringa went down to his room. (D0233, Exhibit 51, 

16:44-17:27; 20:04-20:24; 38:30-38:45). Ruth was concerned for 

her safety because Killen was angry, and yelling. (D0233, Exhibit 

51, 19:00-20:24; 38:30-38:45). Andringa testified the yelling was 

much more intense and he had not heard Killen yell like that 

before. (D0277, Vol. 6, 25:2-5). This also fits within the protections 

of the Constitutional protections and the facts of this case. Because 

there were two instances which could be considered anticipatory 

arming, there was sufficient evidence to include this instruction. 

Herbst, 616 N.W.3d at 585. 

 The failure to include this instruction prejudiced Ruth and the 

error was not harmless beyond a reasonable doubt. Gibbs, 941 

N.W.2d at 900. Ruth had a strong justification defense. On August 

4, 2022, Killen threatened to kill Ruth, Andringa and himself. 



 

 
51 

(D0277, Vol. 6, 14:3-12). (D0233, Exhibit 52, 20:54-21:31). Killen 

previously grabbed Ruth’s gun and told her to “put him out of his 

misery.” (D0215, Exhibit 57 at 4). Officer Doakes testified Killen was 

suffering from a mental health crisis and took Killen to the hospital, 

where he later left against medical advice. (D0277, Vol. 6, 12:8-23; 

16:5-19). Ruth successfully obtained a protection order against 

Killen days before the shooting. (D0233, Exhibit 52, 24:24-25:29).  

 On August 10, 2022. Killen was acting aggressively towards 

Wimer, Wimer’s boyfriend, a bank employee, Andringa, and Ruth. 

(D0233, Exhibit 50, 16:39-17:39; 19:54-22:20; 18:26-18:38). 

(D0285, Vol. 5, 13:10-22). (D0233, Exhibit 52, 50:17-51:16; 52:25-

53:48; 55:10-55:21). (D0277, Vol. 6, 44:23-45:3). He was high and 

drunk, which made him unpredictable and aggressive. (D0285, Vol. 

5, 68:7-22; 64:23-65:18; 151:19-22).  

 Ruth armed herself in anticipation of a conflict because she 

believed Killen was physically hurting her son. (D0233, Exhibit 51, 

14:17-14:25). This is a constitutionally protected act. Ruth set her 

gun down and grabbed her gun again when Killen began acting 
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more aggressively, which is also a constitutionally protected act. 

(D0233, Exhibit 51, 14:26-14:46; 19:00-20:24; 38:30-38:45). Killen 

lunged for Ruth and her firearm. (D0233, Exhibit 51, 20:36-21:03; 

24:51-25:04; 38:08-38:14). Because this placed her life at risk, 

Ruth was justified in using deadly force. 

 A major component of Ruth’s justification defense relies on her 

constitutionally protected rights to keep and bear arms for self-

defense within the home. Because of the way the instructions are 

written in conjunction with the facts of this case, jurors could 

presume Ruth’s constitutionally protected conduct was unlawful. 

The use of a handgun, “the quintessential self-defense weapon,” 

allowed a jury to infer malice aforethought, specific intent to kill, 

and premeditation without any guidance regarding lawful 

anticipatory arming. Heller, 554 U.S. at 629. (D0912, Instruction 

No. 19-20 at 20-21). Therefore, the exclusion of this instruction 

prejudiced Ruth.  
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 Conclusion 

 Because the requested instruction was a correct statement of 

law, was not represented in the instructions, it applied to the facts 

of the case, and its exclusion prejudiced Ruth, the District Court 

erred. Therefore, this Court should reverse Ruth’s conviction and 

remand her case for a new trial. State v. Johnson, 7 N.W.3d 504, 

511 (Iowa 2024).  

II. There was insufficient evidence to find Ruth guilty of 
murder in the first degree. 
 

 Preservation of Error 

 The court’s power to review a challenge to the sufficiency of 

evidence on direct appeal arises out of the Iowa Constitution and 

statutory authority. State v. Crawford, 972 N.W.2d 189, 195 (Iowa 

2022) (citing Iowa Const. art V, § 4 and Iowa Code § 602.4102(1)). A 

court on appeal can “review a criminal defendant’s challenge to the 

sufficiency of the evidence on direct appeal notwithstanding any 

failure to preserve error in the district court.” Crawford, 972 N.W.2d 

at 198. “A defendant's trial and the imposition of sentence following 

a guilty verdict are sufficient to preserve error with respect to any 
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challenge to the sufficiency of the evidence raised on direct appeal.” 

Id. at 202 (emphasis added).  

 Standard of Review 

 “We review the sufficiency of the evidence for correction of 

errors at law.” State v. Buman, 955 N.W.2d 215, 219 (Iowa 2021) 

(quoting State v. Kelso-Christy, 911 N.W.2d 663, 666 (Iowa 2018)). 

“[W]here the record contains substantial evidence, we are bound by 

the jury's finding of guilt.” State v. Hickman, 623 N.W.2d 847, 849 

(Iowa 2001). “Substantial evidence exists when the evidence ‘would 

convince a rational fact finder the defendant is guilty beyond a 

reasonable doubt.” Kelso-Christy, 911 N.W.2d at 666 (quoting State 

v. Meyers, 799 N.W.2d 132, 138 (Iowa 2011)).  

 “In deciding whether the evidence is substantial, we view the 

evidence in the light most favorable to the State and make all 

reasonable inferences that may fairly be drawn from the evidence.” 

Hickman, 623 N.W.2d at 849. Evidence raising only “suspicion, 

speculation, or conjecture is not substantial.” State v. Leckington, 

713 N.W.2d 218, 221 (Iowa 2006). When a defendant’s conviction is 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044465135&pubNum=0000595&originatingDoc=Ic320eb0072df11ebae408ff11f155a05&refType=RP&fi=co_pp_sp_595_666&originationContext=document&transitionType=DocumentItem&ppcid=d05c57a5d504450f96b189223ed4b7b8&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_666
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025549714&pubNum=0000595&originatingDoc=Ic320eb0072df11ebae408ff11f155a05&refType=RP&fi=co_pp_sp_595_138&originationContext=document&transitionType=DocumentItem&ppcid=d05c57a5d504450f96b189223ed4b7b8&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_138
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025549714&pubNum=0000595&originatingDoc=Ic320eb0072df11ebae408ff11f155a05&refType=RP&fi=co_pp_sp_595_138&originationContext=document&transitionType=DocumentItem&ppcid=d05c57a5d504450f96b189223ed4b7b8&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_138
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not supported by sufficient evidence, the defendant is entitled to 

have the conviction vacated. Crawford, 972 N.W.2d at 199.  

 Merits 

 In order to convict Ruth of murder in the first degree, the State 

was required to prove: 

1. On or about the 10th day of August, 2022, [Ruth] shot 
[Killen]. 
 

2. [Killen] died as a result of being shot. 
 
3. [Ruth] acted with malice aforethought. 

 
4. [Ruth] acted willfully, deliberately, premeditatedly and with a 

specific intent to kill [Killen]. 
 
 5. [Ruth] was not acting with justification. 
 
(D0192, Instruction No. 15 at 16, 11/5/24). The use of a handgun 

allowed a jury to “infer that the weapon was used with […] specific 

intent to kill” and malice aforethought, but the instructions did not 

require the jury to make those inferences. (D0192, Instruction No. 

19-20 at 20-21). Ruth does not dispute elements 1 and 2. Ruth 

disputes elements 3, 4, and 5 on appeal.  

 



 

 
56 

i. There was not substantial evidence to prove Ruth acted 
with malice aforethought. 
 

 The State failed to prove Ruth acted with malice aforethought 

by substantial evidence. Malice was defined as “a state of mind 

which leads one to intentionally do a wrongful act to the injury of 

another of actual hatred, or with an evil or unlawful purpose. It 

may be established by evidence of actual hatred, or by proof of a 

deliberate or fixed intent to do injury.” (D0192, Instruction No. 18 

at 19). Malice aforethought was defined as “a fixed purpose or 

design to do some physical harm to another which exists before the 

act is committed.” (D0192, Instruction No. 18 at 19).  

 Malice aforethought is a general intent element, which does 

not need to be “accompanied by a specific intent to kill.” State v. 

Ceretti, 871 N.W.2d 88, 93-94 (Iowa 2015). The essential meaning 

of “aforethought” is malice must begin prior to the homicidal act 

and leads someone to commit a homicidal act. State v. Bentley, 757 

N.W.2d 257, 265 (Iowa 2008). This is a causal relationship, where 

malice makes the homicidal event happen, and not a temporal 
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relationship, where malice occurs and then a homicidal act occurs 

in a sequence. State v. Lee, 494 N.W.2d 706, 707 (Iowa 1993).  

 Ruth did not act with actual hatred prior to or during the 

shooting. Ruth loved Killen. (D0277, Vol. 6, 35:18-22). She was 

aware of his substance abuse and mental health struggles and 

attempted to get him help for these problems. (D0280, Vol. 4, 40:1-

4). Ruth played an active role with his children and even paid for 

his daughter’s daycare. (D0280, Vol. 4, 38:12-39:11; 88:17-21). 

Ruth provided Killen with a vehicle she paid for and was working 

with him to find a job. (D0280, Vol. 4, 38:12-39:11; 88:17-21).  

 The manner and nature of how someone is killed is indicative 

of malice aforethought. State v. Green, 896 N.W.2d 770, 781 (Iowa 

2017) (holding malice aforethought could be inferred when the 

defendant hit the decedent with a baseball bat on his throat until 

he died, which would take up to two minutes). Here, Ruth shot 

Killen in the center of his body until he fell, as she was instructed 

through her firearms safety training. (D0282, Vol. 7, 17:2-18). Ruth 

shot Killen four times, which is an average number of shots fired in 
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a similar scenario, and stopped shooting once Killen fell down. 

(D0282, Vol. 7, 45:20-46:4). (D0233, Exhibit 52, 58:19-59:13). 

These actions are indicative of someone in the “fight of [their] life” 

and not as a result of animosity. (D0282, Vol. 7, 17:2-18). 

Therefore, there was not actual hatred or an evil purpose during the 

shooting.  

 Ruth did not act with a fixed intent to commit an injury before 

or during the shooting. Before the shooting, Ruth exercised her 

constitutional right to bear arms in anticipation of a conflict. Heller, 

554 U.S. at 581-595. U.S. Const. Amends. 2, 14; Iowa Const. art. 1, 

§1A. Ruth armed herself when she believed Killen and Andringa 

were fighting and armed herself again when Killen began yelling at 

her about getting out of the house. (D0233, Exhibit 51, 13:19-

14:25; 16:44-17:27; 20:04-20:24; 23:46-24:29; 38:30-38:45). Ruth 

told officers she was scared of Killen because he was getting 

increasingly aggressive, had a history of domestic violence, and she 

successfully obtained a protection order against him. (D0233, 

Exhibit 52, 24:24-25:29). Killen was drunk and high at the time 
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and he was unpredictable when he was drinking or using illegal 

substances. (D0285, Vol. 5, 68:7-22; 64:23-65:18; 151:19-22). This 

does not demonstrate Ruth was acting with a fixed intent to do 

harm prior to the shooting.  

 Ruth reasonably believed her life was in danger and defended 

herself from harm. Because there was not substantial evidence 

Ruth acted with hatred or a fixed intent to do injury or harm prior 

to or during the shooting, there was not substantial evidence to find 

she acted with malice aforethought.  

ii. There was not substantial evidence to prove Ruth had the 
specific intent to kill Killen. 
 

 Specific intent was defined as “not only being aware of doing 

an act and doing it voluntarily, but in addition, doing it with a 

specific purpose in mind.” (D0192, Instruction No. 36 at 37). Ruth 

did not have the specific intent to kill Killen and was acting with a 

specific intent to protect and defend herself.  

 In the months leading up to the shooting, Killen was 

increasingly aggressive and his mental health was in crisis. Ruth 

reported to officers on multiple occasions leading up to the shooting 
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she was scared of Killen. (D0233, Exhibit 60, 3:45-4:15). (D0233, 

Exhibit 56, 21:25-21:35). Ruth reported Killen’s behaviors became 

increasingly erratic and Officer Doakes confirmed Killen was in the 

midst of a mental health crisis 6 days before the shooting. (D0277, 

Vol. 6, 12:8-23). Killen would repeatedly threaten people in his life 

including his ex-girlfriend, his ex-girlfriend’s family, and his 

daughter’s daycare. (D0216, Exhibit 58 at 2-3; 8). (D0233, Exhibit 

52, 11:36-12:37; 14:13-14:59). (D0233, Exhibit 50, 16:39-17:39). 

(D0285, Vol. 5, 13:10-22).   

 Ruth told officers she was scared to call 911 because there 

were instances where officers could not do anything to stop Killen’s 

aggressive behavior and calling 911 made him more aggressive. 

(D0233, Exhibit 60, 2:07-2:45; 3:04-3:50). Ruth was scared of 

Killen’s decline in his mental health and Killen went so far as to 

grab her gun and ask Ruth to shoot him less than a week before the 

shotting. (D0215, Exhibit 57 at 4). Ruth became more scared of him 

once she learned the details of Wimer’s protection order, specifically 
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that Killen choked Wimer. (D0233, Exhibit 51, 31:05-31:20; 35:36-

36:11). 

 On the day of the shooting, Killen acted aggressively. He 

threatened Wimer, Wimer’s boyfriend, and a bank employee. 

(D0233, Exhibit 50, 16:39-17:39; 19:54-21:41; 18:26-18:38). 

(D0285, Vol. 5, 13:10-22). He was drunk and used illegal 

substances. (D0285, Vol. 5, 68:7-22; 64:23-65:18; 151:19-22). He 

fought with Ruth and Andringa on and off throughout the day and 

followed Ruth into various rooms of the house to continue fighting 

even when she walked away. (D0277, Vol. 6, 44:23-45:3). (D0233, 

Exhibit 50, 21:45-22:20). (D0233, Exhibit 52, 1:12:37-1:13:57). 

Ruth shot Killen after their fighting continued and he lunged for her 

gun. (D0233, Exhibit 51, 20:36-21:03; 24:51-25:04; 29:17-29:45; 

38:08-38:14).  

 When Killen lunged for her gun, Ruth was scared her life was 

in danger and she shot Killen to protect herself. When these facts 

are taken together, it demonstrates Ruth had the specific intent to 
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protect herself. There was not substantial evidence to show Ruth 

had the specific intent to kill Killen.  

iii. There was substantial evidence Ruth was justified in 
shooting Killen. 
 

 The State failed to establish Ruth was not acting with 

justification by substantial evidence. “The justification defense is 

built on the notion that one is justified, and thus shouldn’t be held 

criminally liable for, using reasonable force to protect against and 

imminent threat or harm.” State v. Johnson, 7 N.W.3d 504, 508 

(Iowa 2024); State v. Ellison, 985 N.W.2d 473, 477 (Iowa 2023). 

Ruth “was justified in using reasonable force if she reasonably 

believed that such force was necessary to defend herself or another 

from any actual or imminent use of unlawful force.” (D0192, 

Instruction No. 38 at 39). The term imminent is not defined within 

the jury instructions or within Iowa Code Chapter 704. The Iowa 

Supreme Court has relied upon dictionary definitions to define 

imminent as: “ready to take place,” “near at hand,” “hanging 

threateningly over one’s head,” and “menacingly near.” State v. 
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Lane, 743 N.W.2d 178, 182 (Iowa 2007) (quoting Webster's Third 

New Int'l Dictionary 1130 (2002)).  

 Reasonable force was defined as “the amount of force a 

reasonable person would find necessary to use under the 

circumstances to prevent death or injury.” (D0192, Instruction No. 

38 at 39). Reasonable force applies “if in [Ruth’s] mind, the danger 

was actual, real, imminent, or unavoidable even if [Ruth] was wrong 

in estimating it or the force necessary to repel it.” (D0192, 

Instruction No. 38 at 39).   

 “Reasonable force can include deadly force if it is reasonable to 

believe that such force is necessary to resist a like force or threat or 

avoid injury or risk to one’s life or safety or the life or safety of 

another.” (D0192, Instruction No. 38 at 39). Deadly force means 

“force used to purposefully cause a serious injury, force the 

defendant knew or should have reasonably known would create a 

strong probability that serious injury would occur, or discharging a 

firearm in the direction of someone, knowing they are present, even 

without intent to cause a serious injury.” (D0192, Instruction No. 
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41 at 42) (cleaned up). Deadly force does not include “a threat to 

cause serious injury or death, by the production, display, or 

brandishing of a deadly weapon, as long as the actions of the 

person are limited to creating an expectation that the person may 

use deadly force to defend oneself, another, or as otherwise 

authorized by law.” (D0192, Instruction No. 41 at 42). Ruth was 

justified in shooting Killen because he lunged for her and her 

firearm, which was an actual and imminent threat to Ruth’s life, 

and she responded to the threat in a reasonable manner.  

 An individual reaching for someone else’s weapon is a “big 

threat” and creates an “extremely dangerous situation.” (D0279, 

Jury Trial Vol. 3, 129:3-6, 10/29/24). (D0282, Vol. 7, 46:5-8). 

Trevor Thrasher was a firearms expert with significant military, 

security, and law enforcement experience. (D0282, Vol. 7, 20:5-

30:11).  

 Thrasher explained if an attacker gets:  

within distance to make contact with your gun, you're going to 
essentially have two fights. You're going to have to fight to 
defend yourself, and you're going to have to fight to defend 
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the gun, all that while only having typically your support hand 
to do the work and perform those defensive actions. 
 
On top of that, if the person gets ahold of your gun, even if they 
don't disarm you of the weapon, there's some kind of struggle 
that occurs, there's a good chance they may cause a 
malfunction of the weapon, they could kick out the magazine, 
they could pull the slide out. There's a lot of things that could 
go wrong if that happens. 
 
Once they get their hand on the gun -- what we say in the 
combat field is it becomes our gun, not any one person's 
gun, and there's a struggle over it. It's a very difficult, very 
tense situation. And on top of that, you have to try to avoid 
having a discharge or shooting yourself with the gun or perhaps 
somebody that you care about nearby. All those things can 
occur because you don't have complete control over the weapon. 
 

(D0282, Vol. 7, 46:10-47:4) (emphasis added).  

 Timothy Flynn, Ruth’s firearm’s instructor, testified “an 

irritated, motivated attacker can cover 21 feet in 1.5 seconds.” 

(D0282, Vol. 7, 16:12-21). Thrasher explained an individual of 

average physical ability can move about 10-12 feet in one second. 

(D0282, Vol. 7, 32:19-33:4). Meaning, an imminent threat does not 

need to be “just a lunge away” and the “danger zone” is 

approximately 25 feet. (D0282, Vol. 7, 16:21-17:1). 
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 This threat is compounded by being in a small enclosed space 

because the response time is condensed and creates more stress. 

(D0282, Vol. 7, 38:5-39:6). When matters involve “close-range 

contact,” the physical movements can happen quickly. (D0282, Vol. 

7, 34:1-10). These situations are “often tense, uncertain, [and] 

rapidly evolving. Which means you're going to be short on safety, 

short of information, short of attention, and short of time. So[,] the 

rapid nature of them can create the expectations is someone may 

not act perfectly, but they may have to act in haste.” (D0282, Vol. 7, 

39:17-22). 

 Thrasher explained his general advice is to carry a gun with a 

round in the chamber and carry it in a holster which covers the 

trigger. (D0282, Vol. 7, 43:7-21). The major problem with racking a 

round before engaging in a threat is the process requires two 

hands, it can take a bit of time, and it can lead to malfunction. 

(D0282, Vol. 7, 43:21-44:6). This is why officers also ensure their 

firearms have a round in the chamber. (D0279, Vol. 3, 126:16-

127:14). 
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 Flynn discussed assessing threats when using a firearm for 

self-defense and defending against an attacker in his classes. 

(D0282, Vol. 7, 14:23-15:4; 15:23-16:6). Flynn explained if someone 

is “in the fight of your life,” the goal is to stop the fight as quickly as 

possible by shooting for the center mass and to “shoot[ing] until the 

threat stops.” (D0282, Vol. 7, 17:2-18). Shooting at center mass is 

encouraged because it is a large target area and there are vital 

organs which causes the threat to end quicker. (D0282, Vol. 7, 

44:12-22).  

 Thrasher explained individuals are taught to shoot until the 

threat is gone because re-evaluating the threat would cause a delay 

in a response which could allow the threat to continue to react. 

(D0282, Vol. 7, 42:16-43:3). The threat stops when there is a 

distinct change in the threat’s behavior, like falling on the ground, 

or the threat is diminished, like when an attacker flees. (D0282, 

Vol. 7, 17:18-20; 43:4-6). Thrasher explained in a typical shooting 

involving either police officers or civilians, approximately three to 

five rounds are fired. (D0282, Vol. 7, 45:20-46:4).  
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 When Killen lunged for Ruth and her firearm while they were 

in close proximity, this created a highly dangerous situation where 

Ruth’s life was in imminent danger. Ruth and Killen were 

approximately “5 feet, plus or minus 4 inches” away from each 

other when she was standing in the kitchen and he was leaning 

over the couch. (D0282, Vol. 7, 40:22-41:14). Ruth was in lawful 

possession of her firearm and her gun was placed at her side when 

Killen lunged for her and her weapon. (D0233, Exhibit 51, 20:36-

21:03; 24:51-25:04; 29:17-29:45; 38:08-38:14). This was not the 

first time Killen grabbed Ruth’s firearm. Killen grabbed Ruth’s 

firearm when he begged her to shoot him in June. (D0215, Exhibit 

57 at 4). Lunging for a firearm is a dangerous situation, which 

creates an actual and imminent threat. (D0282, Vol. 7, 46:5-8).  

 This danger was compounded by Killen’s aggression and 

substance abuse. Killen was drunk and high at the time, which 

made his actions more violent and unpredictable. (D0285, Vol. 5, 

68:7-22; 64:23-65:18; 151:19-22). Both Wimer and Ruth obtained 

protection orders against Killen for his violent and threatening 
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behavior towards them, with many of the instances involving drugs 

and alcohol. (D0216, Exhibit 58 at 13-19). See generally (D0215, 

Exhibit 57); (D0217, Exhibit 58). (D0280, Vol. 4, 100:22-101:6; 

102:16-103:21). (D0285, Vol. 5, 16:4-6).  

 Ruth used the amount of force necessary to protect herself. 

Ruth fired 4 shots at Killen’s center. (D0233, Exhibit 52, 58:19-

59:13). This is in line with her handgun safety training. (D0282, 

Vol. 7, 17:2-18). This is also within the typical range of shots fired 

for a shooting. (D0282, Vol. 7, 45:20-46:4). Ruth stopped shooting 

Killen once he fell and called 911. (D0233, Exhibit 51, 23:06-23:11). 

(D0233, Exhibit AA, 6:36-6:44). This demonstrated she acted 

reasonably.  

 Lunging for someone else’s gun creates an actual and 

imminent safety risk. (D0282, Vol. 7, 46:5-8). Killen’s anger 

problems, alcohol and substance abuse, and history of violent 

behavior against intimate partners created an increased actual and 

imminent safety risk. Ruth responded to Killen’s actions with 

reasonable force. Therefore, Ruth was justified.  
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 Conclusion 

 Because the State failed to prove Ruth had malice 

aforethought, the specific intent to kill Killen, and Ruth was 

justified in shooting Killen by substantial evidence, there was not 

sufficient evidence to convict Ruth of murder in the first degree. As 

a result, her conviction should be vacated. Crawford, 972 N.W.2d at 

199. 

III. The statement Ruth could “shoot someone and make it 
look like a suicide” was more prejudicial than probative. 
 

Preservation of Error 

 The State notified the District Court it sought to include a 

statement from Ruth through Haley Killen. (D0285, Vol. 5, 5:1-13). 

The State believed Haley would testify Ruth bragged about her gun 

and stated she could shoot someone and make it look like a suicide. 

(D0285, Vol. 5, 5:1-13). Ruth objected and argued the statements 

were too close to statements regarding Ruth’s husband who died by 

suicide, which were excluded under the District Court’s prior 

motions in limine, and the statement had low probative value 
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because it was months prior to the shooting. (D0285, Vol. 5, 6:17-

7:16; 9:12-10:1).  

 The State clarified the statement would be generalized because 

Ruth was talking about killing Wimer to make it look like a suicide. 

(D0285, Vol. 5, 7:19-24). The State was seeking to admit the 

statement “shoot someone and make it look like a suicide” without 

references to anyone specifically. (D0285, Vol. 5, 8:2-6). The District 

Court found the statement did not violate the motion in limine and 

so long as the reference to Wimer was omitted, the statement was 

not more prejudicial than probative. (D0285, Vol. 5, 8:7-9:7; 10:2-

9).  

 Before Haley testified, Ruth renewed her objection and argued 

the statement could not be separated from the context regarding 

Wimer and read a portion of the deposition transcript into evidence. 

(D0285, Vol. 5, 33:12-35:2). Ruth argued the District Court held 

statements about Wimer would be prejudicial and this statement 

was entirely about Wimer and the statement was not relevant 

because it was not related to Killen. (D0285, Vol. 5, 35:3-11).  
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 The District Court upheld its earlier ruling. (D0285, Vol. 5, 

35:13-25). Haley testified Ruth stated she “could shoot somebody 

and make it look like a suicide.” (D0285, Vol. 5, 44:1-2). Therefore, 

error was preserved. State v. Sallis, 574 N.W.2d 15, 17 (Iowa 1998) 

(citing State v. Slayton, 417 N.W.2d 432, 436 (Iowa 1987)). 

 Standard of Review 

 Evidentiary rulings are reviewed for abuse of discretion. State 

v. Helmers, 753 N.W.2d 565, 567 (Iowa 2008). “A district court 

abuses its discretion when it bases its decisions on grounds or 

reasons clearly untenable or to an extent that is clearly 

unreasonable[,] ... [or] if it bases its conclusions on an erroneous 

application of the law.” Stender v. Blessum, 897 N.W.2d 491, 501 

(Iowa 2017) (citation omitted). When evidence has minimal 

probative value but its admission would have a wrongful effect on 

the jury, the district court should exclude the evidence on proper 

objection. State v. Harmon, 238 N.W.2d 139, 144–45 (Iowa 1976). 

 Merits 

 Iowa Rule of Evidence 5.403 provides:  
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The court may exclude relevant evidence if its probative value is 
substantially outweighed by a danger of one or more of the 
following: unfair prejudice, confusing the issues, misleading the 
jury, undue delay, wasting time, or needlessly presenting 
cumulative evidence. 
 

Iowa R. Evid. 5.403. “To apply this rule, courts ask two questions: 

(1) what is the probative value of the evidence? And (2) does the 

danger of its wrongful effect on the jury weigh heavily against that 

probative value?” State v. Sassman, No. 21-0434, 2022 WL 

4361785, at *4 (Iowa Ct. App. Sept. 21, 2022) (citing State v. 

Buelow, 951 N.W.2d 879, 889 (Iowa 2020)). See also State v. 

Huston, 825 N.W.2d 531, 537 (Iowa 2013).  

 The District Court abused its discretion by admitting Ruth’s 

prior statement into evidence. Haley testified Ruth said she “could 

shoot somebody and make it look like a suicide.” (D0285, Vol. 5, 

44:1-2). This evidence had minimal probative value. “Probative 

value under [rule 5.403] gauges the strength and force of evidence 

to make a consequential fact more or less probable.” State v. 

Liggins, 978 N.W.2d 406, 422 (Iowa 2022).  
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 The relevant facts for the case are whether Ruth acted with 

malice aforethought; whether she acted willfully, deliberately, 

premeditatedly and with a specific intent to kill Killen; and whether 

she was justified. (D0192, Jury Instructions No. 15 at 16). This 

statement does not make any of these elements more or less 

probable. This statement is not relevant because of the what was 

said and when it was said.  

 There was no allegation Ruth attempted to make Killen’s death 

appear to be a suicide and the statement was about Wimer. Ruth 

asserted a justification defense at trial and argued she shot Killen 

because he lunged at her and her gun. There was no testimony 

Ruth attempted to distort the evidence to make Killen’s death 

appear to be a suicide. Additionally, this statement was about 

Wimer and not Killen.  

 Furthermore, this statement was made in April or May, at the 

start of Ruth and Killen’s relationship. (D0233, Exhibit 52, 0:46-

1:02). (D0285, Vol. 5, 5:1-13). This was a couple of months before 

the issues in their relationship escalated to calling officers and four 
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months before the shooting. At the time the statement was made, 

Ruth and Killen were in the early stages of their relationship before 

things turned “toxic.” (D0233, Exhibit 52, 9:32-10:50). This was one 

month before they moved in together and when officers were called 

out to the house the first time. (D0233, Exhibit 52, 1:41-2:35). 

(D0233, Exhibit 56, 0:00-1:05; 3:07-4:03). This was three months 

prior to when Officer Doakes took Killen to the hospital for suicidal 

statements, Ruth obtained a protection order, and when the 

shooting occurred. (D0277, Vol. 6, 14:22-15:13). See generally 

(D0215, Exhibit 57); (D0217, Exhibit 58). Therefore, this statement 

had little probative value. 

 The risk of unfair prejudice was high. Unfair prejudice arises 

when the evidence prompts the jury to make a decision on an 

improper basis.” Liggins, 978 N.W.2d at 422. “Evidence that 

appeals to the jury's sympathies, arouses its sense of horror, 

provokes its instinct to punish, or triggers other mainsprings of 

human action [that] may cause a jury to base its decision on 

something other than the established propositions in the case is 
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unfairly prejudicial.” State v. Henderson, 696 N.W.2d 5, 10–11 

(Iowa 2005) (citations and internal quotation omitted, alteration in 

original). 

 This evidence was prejudicial because it created an impression 

Ruth would lie to officers and conceal or disguise physical evidence 

related to a criminal investigation. The jury instructions provided 

Ruth had the following duties after using deadly force: 

1. To not intentionally destroy, alter, conceal, or disguise 
physical evidence relating to the defendant’s use of deadly 
force; 
 

2. To not intentionally intimidate a witness into refusing to 
cooperate with an investigation of the defendant’s use of 
deadly force; and  

 
3. To not intentionally induce another person to alter testimony 

about the defendant’s use of deadly force. 
 

You may consider whether the defendant complied with these 
duties when deciding whether deadly force was justified. 
 

(D0192, Instruction No. 42 at 43) (emphasis added).  

 After shooting Killen, Ruth called 911 immediately. (D0233, 

Exhibit 51, 23:06-23:11). (D0233, Exhibit AA, 6:36-6:44). By all 

accounts, Ruth appeared to give honest testimony to officers 
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following Killen’s death. She fully cooperated and even invited 

officers into her home to recreate the shooting. See generally 

(D0233, Exhibit 51). There was no testimony from law enforcement 

Ruth destroyed, altered, concealed, or disguised physical evidence 

after the shooting. Haley’s testimony was the only evidence which 

would place this into doubt. Because Ruth had a duty to comply 

with these requirements, a finding she did not comply could weigh 

against finding she was justified in using deadly force.  

 This statement was also prejudicial because it was misleading. 

Haley’s testimony gave the impression Ruth was making the 

statement in reference to Killen. At trial, Haley testified she, Ruth, 

Killen, and Killen’s teenage son were having a casual hang out at 

Killen’s house and Ruth began bragging about her gun. (D0285, 

Vol. 5, 42:4-43:24). Haley testified Ruth said “she could shoot 

somebody and make it look like a suicide.” (D0285, Vol. 5, 43:25-

44:2). Haley thought Ruth was trying to make a joke and it was a 

“one-off” statement. (D0285, Vol. 5, 44:5-16).  
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 However, this statement was related to Wimer. The District 

Court held references to Wimer could not be included at the trial 

because it would be too prejudicial, but excluding the reference 

distorted the statement. (D0285, Vol. 5, 8:7-9:8). During Haley’s 

deposition, she explained Ruth made this statement while Wimer 

and Killen were arguing over the phone during their hangout. 

(D0285, Vol. 5, 33:23-34:22). Haley noted Wimer “was being 

difficult” while she was on the phone. (D0285, Vol. 5, 34:14-22). 

Ruth made the statement while laughing and intended it to be a 

joke. (D0285, Vol. 5, 34:14-22).  

 The actual context of the statement and the testimony at trial 

created two distinct impressions. When the statement is reviewed in 

its original context, Ruth made a distasteful joke while listening to 

her boyfriend and his ex-girlfriend argue over the phone while he 

was supposed to be hanging out with Ruth, Haley, and his son. The 

trial testimony gave the impression Ruth made an unprompted, 

threatening statement to those at the house.  
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 Because the statement did not reference Killen, was unrelated 

to the facts of the shooting, and was made at the start of Killen and 

Ruth’s relationship, this statement had minimal probative value. 

The trial testimony created a distinct impression, which was not 

present when Ruth made the statement originally. Because the 

context was missing, the statement at trial was misleading and 

prejudicial.  

 Conclusion 

This testimony was misleading, not relevant, and unduly 

prejudicial. The District Court abused its discretion in admitting 

this testimony. Therefore, this case should be remanded for a new 

trial. State v. Parker, 747 N.W.2d 196, 209 (Iowa 2008). 

CONCLUSION 

 For the reasons stated above, Ruth respectfully requests this 

Court to vacate her conviction and remand to the lower court for an 

entry of dismissal. Crawford, 972 N.W.2d at 199. In the alternative, 

Ruth respectfully requests this Court to remand her case for a new 

trial. Parker, 747 N.W.2d at 209; Johnson, 7 N.W.3d at 511. 
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REQUEST FOR ORAL ARGUMENT 

Counsel requests to be heard in oral argument. 

CERTIFICATE OF COMPLIANCE WITH TYPEFACE 
REQUIREMENTS AND TYPE-VOLUME LIMITATION FOR BRIEFS 

 
 This brief complies with the typeface requirements and type-
volume limitation of Iowa Rs. App. P. 6.903(1)(g) and 6.903(1)(i)(1) 
because: 
 

[X] this brief has been prepared in a proportionally 
spaced typeface Bookman Old Style, font 14 point and 
contains 12,727 words, excluding the parts of the brief 
exempted by Iowa R. App. P. 6.903(1)(i)(1). 

 
 
 
/s/ Ella M. Newell     Dated: 1/7/26 
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Assistant Appellate Defender 
Appellate Defender Office 
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Des Moines, IA  50321 
(515) 207-9563 
enewell@spd.state.ia.us 
appellatedefender@spd.state.ia.us 
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