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II.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Melcher preserved error because implied consent has
always been the statutory framework implementing the
constitutional consent exception to the warrant
requirement in the modern OWI context and cannot be
untangled from the constitutional weave.

Because it is impossible to separate implied consent from
the more general constitutional consent, the State did not
meet its burden to show that (1) Melcher had the mental
capacity to consent considering he was being medically
treated in ER for head wounds following a car accident; and
(2) Melcher’s consent was not coerced considering Deputy
Jacobsen failed to give the implied consent advisories and
threatened to get a warrant when he did not have the legal
authority to do so.



ARGUMENT

I. Melcher preserved error because implied consent has

always been the statutory framework implementing the

constitutional consent exception to the warrant

requirement in the modern OWI context and cannot be

untangled from the constitutional weave.

“The State concedes Melcher [sic] bypassed implied consent and
did not administer the necessary advisories. Put simply, Flynn
forbids what Deputy Jacobsen did in this case. If the Court reaches
the merits of the implied consent issue, suppression is the correct
result.” State’s Brief, at 19 (internal citations omitted). While State
v. Flynn, 13 N.W.3d 343 (lowa 2024), was not decided until after
Melcher’s bench trial,! the principles it is based on apply. And, as
the State concedes, the outcome of this case is clear based on Flynn
because Flynn’s holding, that an officer must obtain consent
through the implied consent framework when that officer asks for

consent to blood, breath, or urine test and the statutory pre-

requisites are met, is a “bright-line rule that has the advantage of

1 Melcher notes that his conviction is not yet final pending this direct
appeal, therefore Flynn’s retroactivity need not be addressed. See
Thongvanh v. State, 938 N.W.2d 2 (Iowa 2020).
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providing clear guidance to law enforcement personnel.” Id. at 849
(citation omitted). The remaining fighting question is whether trial
counsel preserved error by citing to general constitutional consent
standards, as originally framed by Deputy Jacobsen and the County
Attorney throughout the motion to suppress proceedings.

Flynn cleared up any confusion on this issue by relying on
settled caselaw: an officer’s reliance on “actual consent” instead of
consent pursuant to the implied consent framework is “a false
distinction.” Id. at 849-50. This is because the legislature gave
drivers the “statutory right to withdraw that consent or provide
actual, informed consent to chemical testing.” Id. at 850. Flynn cited
both Overbay and Garcia for the standard that consent under the
implied consent framework must be “freely made, uncoerced,
reasoned, and informed.” Id. (quoting State v. Overbay, 810 N.W.2d
871, 876 (lowa 2012) and State v. Garcia, 756 N.W.2d 216, 220 (lowa
2008)). Instead, “an official request for consent without the warnings
. . . deprive[s] the driver of the opportunity to make an informed

decision as to whether to revoke his or her consent.” Id. at 851



(quoting State v. Avery, 103 Wash. App. 527, 13 P.3d 226, 230-31
(Wash. 2020)). Thus, Flynn explained that the actual consent
exception to the federal and state constitutions is immaterial
because the lowa legislature “dr[e]w a tighter circle” than the actual
consent exception in the implied consent statute. Id. Thus, the
general consent exception standards do not apply because the
implied consent statutory scheme implements the consent exception
when chapter 321J conditions exist and an officer asks for a
voluntary bodily specimen sample. Id. Specifically, officers “cannot
claim to seek consent outside the statute because the implied-
consent statute occupies the field as the ‘comprehensive statutory
scheme to implement the consent exception to the constitutional
preference for search warrants.” State v. Bachman, No. 23-1502,
2025 WL 1177453, at *5 (Iowa. Ct. App. Apr. 23, 2025) (citing Flynn,
13 N.W.3d at 850-51).

Flynn directly clarified that the implied consent framework is an
interwoven application of the general consent exception, based on

previous Iowa caselaw. A close and careful review of lowa’s OWI



caselaw shows that constitutional consent and implied consent have
been closely woven together from the start, such that the implied
consent framework necessarily relies on the constitutional consent
exception to the warrant requirement and cannot be cut out from
this fabric.?2 The Iowa appellate courts have a long and circuitous
history interpreting Iowa’s OWI implied consent laws in relation to
the 4th Amendment of the United States Constitution and Article I,
Section 8 of the lowa Constitution. See State v. Laub, 2 N.W.3d 821,
826-829 (lowa 2024). Three issues repeatedly appear: (1) the
constitutionality of taking a blood sample from a person unable to

give consent; (2) how precisely an officer must follow the implied

2 The State relies heavily on State v. Manna, 534 N.W.2d 642, 644
(Iowa 1995) to argue that error was not preserved because “implied
consent is not interchangeable with incapacity or coercion,” which
relies on the constitutional voluntariness standard. State’s Brief at
17-19. Manna is irrelevant because the officer made two separate
searches (asking a driver to spit out sunflower seeds and then
invoking implied consent after smelling alcohol on the driver’s
breath) and the trial counsel only argued that one search was invalid
at the motion to suppress stage. Id. at 643-644. Further, it does not
address Melcher’s error preservation argument that contesting
general constitutional consent necessarily invokes consenting
implied consent.

10



consent procedure for the sample to be constitutionally admissible;
and (3) when officers may use other investigative tools, such as
warrants or consent, other than a voluntary sample given pursuant
to the implied consent law.

Back in 1940, before lowa passed its implied consent statute,
the Supreme Court held that a volunteer, “without legal warrant and
without express or implied assent,” could not constitutionally take a
blood specimen from an unconscious OWI suspect in the hospital.
State v. Weltha, 292 N.W. 148, 149 (lowa 1940). The holding in
Weltha was later challenged after lowa passed an implied consent
law because that “statute establishes the basic principle that a driver
impliedly agrees to submit to a test in return for the privilege of using
the public highways.” State v. Hitchens, 294 N.W.2d 686, 687 (lowa
1980). Thus, lowa’s implied consent statute does not violate the state
or federal constitutions, though it does invoke questions of the
consent exception to the constitutional warrant requirement.

State v. Johnson, 135 N.W.2d 518, 523-24 (Iowa 1965), decided

after lowa adopted an implied consent statute, opined that voluntary

11



consent to a blood test and evidence of “coercion or trickery” are two
issues the Court will likely need to address in the future, thus
implicating the consent exception and its application when consent
is not actually voluntary. Only one year later, the Iowa Supreme
Court decided the constitutionality of the implied consent
procedures as applied to an unconscious driver. State v. Findlay,
145 N.W.2d 650, 651-52 (Iowa 1966). First, the Court explained that
the implied consent statute is a “workable rule governing ‘searches
and seizures.” Id. at 653. (citation omitted). Findlay stated that
Johnson stands for the proposition that, under the implied consent
statute, an unconscious suspect cannot keep out results from a test
“when properly preserved and introduced in his trial,” even if the
exact procedural requirements “were not met” or “it appears the
taking was constitutionally unreasonable” due to the suspect’s
unconsciousness. Id. In contrast, Weltha excluded such evidence
when an unauthorized person takes a blood specimen without
following either constitutional or implied consent procedures or

getting consent because it is “an wunreasonable invasion of

12



defendant's constitutional rights.” Id. (emphasis added). Thus, the
Findlay Court explained that Weltha and Johnson are in harmony
with its decision that the implied consent procedure for an
unconscious person is constitutional under both the federal and
state constitutions, as long as certain implied consent procedures
are followed. Id. at 633.

The Iowa Supreme Court made a final determination about
whether officers must strictly comply with the procedure the implied
consent statute mandates when a suspect is unconscious in State v.
Boner, 186 N.W.2d 161 (Iowa 1971). In dicta, the Court explained
that a defendant’s consent to an officer taking a bodily specimen
“would reasonably obviate the necessity for literal compliance with
the provisions of the implied consent law above set out.”? Id. at 164.
But, Boner was about a driver who could not consent and the

statute’s rule requiring a physician’s signed statement when a

3 The Court in State v. Wallin explained that this sentence “did not
refer to a consent given under chapter 321.b,” meaning instead that
it applies only to general constitutional consent. State v. Wallin, 195
N.W.2d 95, 98 (lowa 1972).

13



suspect is “dead, unconscious or otherwise in a condition rending
him incapable of consent or refusal to the test.” Id. at 163-164. Since
the officer did not submit a written request for a blood draw to a
medical professional and no physician certified in advance that the
defendant could not consent or refuse testing, the Court excluded
the evidence. Id. at 164-65.

Next, the Iowa Supreme Court addressed questions of how
strictly officers must follow the implied consent procedure when
obtaining consent to test a bodily specimen. In State v. Hraha, the
defendant consented to a breath test administered by an officer who
was not authorized to do so under the implied consent statute. State
v. Hraha, 193 N.W.2d 484, 487, 489 (lowa 1972). In considering the
State’s argument that any procedural defect due to the officer’s lack
of training was irrelevant because the defendant consented, the
Hraha Court decided that the procedural defect was dispositive. Id.
at 489. However, the Court still explained that, while statutory rights
may be waived, “it must be shown that such waiver was voluntary,

free from duress and intelligently given and not merely a submission

14



to authority.” Id. at 489-90. The Hraha Court thus explained that
persons not authorized under the implied consent statutes may still
constitutionally admit results of a bodily specimen test taken for the
purpose of an OWI investigation outside the implied consent
framework, as long as the State “establish[es] that consent was
voluntarily, freely and intelligently given with full realization and
comprehension of the meaning of the consent.” Id. at 490.

In State v. Hitchens, 294 N.W.2d 686 (lowa 1980), the lowa
Supreme Court recognized that, when an officer asks for chemical
tests “under chapter 321B,” the police cannot get a warrant for said
chemical test if the suspect refuses the initial request. 294 N.W.2d
at 688-89. The Hitchens Court explained that this result is based on
the “total effect of the statute,” which “does not simply expand the
rights of an allegedly drunken driver, it also extracts a price from the
driver for recognizing the power to refuse testing.” Id. at 688. Thus,
Hraha and Hitchens are not incongruous when considered in the
overall context of both cases: consent and waiver of implied consent

procedure can be legally sound if the implied consent statute has

15



not been invoked or does not yet apply.

Similarly, a driver requested an independent blood test under
Iowa Code section 321J.11 (1991) after refusing to submit to an
officer’s implied consent request. State v. Oakley, 469 N.W.2d 681,
682 (Iowa 1991) (emphasis added). The driver left the voluntary
sample with the sheriff, and the county attorney obtained a warrant
and tested the sample three months later after the driver requested
the sample’s return. Id. at 682-83. The lowa Supreme Court again
held that this independent consent was outside the scope of the
implied consent statutory framework and did not violate either the
statute or the 4th Amendment. Id. Thus, although the court stated
that the implied consent statute’s bar on search warrants “does not
limit the State's authority to obtain a search warrant under the
general search warrant provisions of Iowa Code chapter 808,” a
closer look at the facts of the case show that Oakley does not give
officers authority to use whatever investigative tools they want when
the implied consent statute is implicated. Id. As such, Oakley is

inapplicable to the case at hand because Deputy Jacobsen

16



necessarily invoked implied consent, even though, like the State
claims Melcher’s blood was freely given, Oakley’s “blood was
voluntarily offered, not forcibly extracted.” Id. at 683 (emphasis in
original).

State v. Demaray builds on this constitutional implied consent
caselaw in ruling that “[c]Jonsent may be obtained independently of
the statute” when the officer obtained the driver’s consent to release
his medical records. 704 N.W.2d 60, 67 (lowa 2005). The Demaray
Court explained that the officer was actually using “a means not
included within the statute” when he asked for consent for the
driver’s post-accident hospital records “taken earlier for treatment
purposes.” Id. at 63. In fact, the Court reviewed Wallin and explained
that it stands “for the proposition that the statutory implied consent
procedure must be followed, but only when the implied consent
procedures are invoked.” Id. Thus, Demaray is not a carte blanche
approval of any form of independent consent from a driver, but
instead simply reiterates prior assertions in caselaw that officers can

use such outside forms of consent if the statutory implied consent
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procedure is not invoked.

State v. Frescoln applies this understanding in holding that an
officer may get a warrant for blood testing after a driver refused a
PBT. 911 N.W.2d 450, 453-55 (Iowa Ct. App. 2017). This is because
the driver “was never presented with an opportunity, through the
invocation of implied consent or otherwise, to consent or refuse
evidentiary chemical testing” and the warrant was otherwise
constitutionally sound. Id. at 453, 455. State v. Dewbre essentially
follows the same understanding when it relied on Oakley to explain
that an officer who arrested a driver for OWI and obtained a warrant
for a blood specimen did not have to invoke the implied consent
procedure first. 987 N.W.2d 861, 865 (Iowa Ct. App. 2022). Instead,
it is up to the officer whether to invoke implied consent or get a
warrant before going down the implied consent order of operations.
Id.

Based on this implied premise that, an officer may use
whatever tools available up to the point that the officer requests a

chemical test for an OWI investigation, when the officer must then

18



follow the implied consent procedure, most applicable cases in the
21st century simply state that the statute requires officers to advise
drivers “of the consequences of refusing to take the test and the
consequences of a positive test result, including the potential periods
of revocation.” Voss v. Iowa Dept. of Transp. Motor Vehicle Div., 621
N.W.2d 208, 211 (lowa 2001); see e.g., State v, Bartlett, No. 1-800,
2002 WL 1841057, at *3 (lowa Ct. App. Aug, 14, 2002), Garcia, 756
N.W.2d at 221, State v. Fischer, 785 N.W.2d 697, 701 (Ilowa 2010)
(“[T)his voluntariness requirement is captured by lowa Code section
321J.8, which requires law enforcement officers to advise suspects
of all the consequences of a decision to submit or refuse testing.”),
State v. Hutton, 796 N.W.2d 898, 902 (Iowa 2011), Overbay, 810
N.W.2d at 875, State v. Carey, 820 N.W.2d 156, No. 11-1098, 2012
WL 2411202, at *3 (Iowa Ct. App. June 27, 2012) (unpublished table
opinion), State v. Leer, 839 N.W.2d 675, No. 12-1904, 2013 WL
4769391, at *4 (Iowa Ct. App. Sept. 5, 2013) (unpublished table
opinion), State v. Baraki, 981 N.W.2d 693, 695 (lowa 2022) (“Before

a suspected drunk driver is asked to submit to a chemical breath

19



test, lowa law requires that they ‘shall be advised by a peace officer’
of certain legal consequences.” (citing lowa Code § 321J.8 (2021)).
Thus, Flynn simply cleared up any confusion created by the
caselaw by explicitly stating that lowa caselaw has always been that
a driver’s decision to give a bodily specimen when the implied
consent framework applies must be voluntarily made pursuant to
the requirements of that framework. Not only must consent be
voluntary, but an officer must follow the statutory implied consent
framework when one of the statutory conditions is met and the
officer wants a voluntary specimen of blood, urine, or breath for the
purpose of an OWI investigation. The implied consent rules, as
carefully crafted by the lowa legislature, are meant to implement a
workable and reasonable consent exception to the constitutional
warrant requirement. Flynn, 13 N.W.3d at 850-51; Findlay, 145
N.W.2d at 651-52. This is because the legislature and the Court
deemed such rules necessary and constitutional when officers are
investigating the time-sensitive nature of an OWI and the driver may

be intoxicated, being medically treated, unconscious, or otherwise

20



incapacitated, and the penalty for withdrawing implied consent is an

administrative one. Hitchens, 294 N.W.2d at 687; State v. Palmer,

554 N.W.2d 839, 860-62 (Iowa 1996). Careful analysis of lowa’s body

of caselaw also reveals that consent given pursuant to the implied

consent procedures to be “voluntarily, freely and intelligently given
with full realization and comprehension of the meaning of the

consent.” Hraha, 193 N.W.2d at 490; See Palmer, 554 N.W.2d at 861

(citing State v. Stanford, 474 N.W.2d 573, 575 (lowa 1991) for the

proposition that “lowa's implied consent law constitutes an

exception to the warrant requirement of the Fourth Amendment to
the United States Constitution”).

II. Because it is impossible to separate implied consent from
the more general constitutional consent, the State did not
meet its burden to show that (1) Melcher had the mental
capacity to consent considering he was being medically
treated in ER for head wounds following a car accident; and
(2) Melcher’s consent was not coerced considering Deputy
Jacobsen failed to give the implied consent advisories and
threatened to get a warrant when he did not have the legal
authority to do so.

In keeping with the fact that the implied consent framework is

so tightly interwoven and reliant on the general consent exception,

21



the standard for determining voluntariness of consent given through
the proper implied consent procedure is from Schneckloth v.
Bustamonte, 412 U.S. 218 (1973), because “the legislature obviously
sought to give the person the right to make a voluntary decision.”
State v. Knous, 313 N.W.2d 510, 512 (lowa 1981) (emphasis added).
Thus, “[clonsent to chemical testing obtained under the implied
consent statute falls under the voluntary consent exception to the
warrant requirement.” State v. Frescoln, 911 N.W2d 450, 453 (lowa
Ct. App. 2007)). As such, “chapter 321J is a comprehensive
statutory scheme to implement the consent exception to the
constitutional preference for search warrants.” State v. Laub, 2
N.W.2d 821, 830-31 (lowa 2024).

“[T)he State has the burden to prove a consent to testing was
voluntary.” Overbay, 810 N.W.2d at 879. Moreso, it is the State’s
burden “to prove by a preponderance of the evidence the absence of
undue pressure or duress” when a defendant alleges coercion to
consent. State v. Gravenish, 511 N.W.2d 379, 381 (lowa 1994). The

State did not do so in this case.
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First, at the suppression hearing, it made no evidentiary
showing to combat Melcher’s claim that he did not voluntarily
consent other than the fact of the signed consent form itself. It also
relied on the body camera footage as evidence refuting Melcher’s
capacity to consent. However, the body camera video speaks for
itself. Melcher was under the effects of both morphine and alcohol
when Deputy Jacobsen attempted to get “voluntary consent,” and
Appellant’s Brief citations to medical websites was merely to
contextualize the body camera video in which the effects of those
substances can be seen when Melcher appears to fall asleep and has
trouble engaging in conversation with the Deputy shortly after
receiving an intravenous morphine injection. These facts actually
support Melcher’s arguments. One, that the State did not meet its
burden to prove voluntary consent in the face of the medical facts of
this case. And second, that the Deputy should have discussed
Melcher’s mental capacity to consent with the attending physician
in order to obtain a waiver under the implied consent statute, since

Melcher may have also sustained head trauma, as evidenced by the
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fact that his vehicle flipped end over end and by the copious amount
of blood on his face from the lacerations present there.

The State bore the burden of proof at the suppression hearing,
including the burden to overcome any implications from the obvious
facts that Melcher may have sustained head trauma and was under
the effects of both alcohol and intravenous morphine when Deputy
Jacobsen attempted to explain legal consent to extracting a bodily
specimen for the purpose of an OWI investigation. The State’s
assertion that Melcher did not sustain any head trauma is not
supported by any medical evidence in the record, but was only based
on Deputy Jacobsen’s lay observation in his report, and is
contradicted by the report of the officer who investigated the accident
scene. State’s Brief at 28 (stating “[h]e sustained lacerations to his
face, not head trauma”); see Att. 1 to DOO0O7 at 1 (Deputy Jacobsen’s
report); Att. 6 to DOO0O7 at 3 (an officer’s accident report which found
that Melcher’s vehicle went into a ditch end-over-end and hit a tree).
This Court simply does not know what effect the morphine, alcohol,

and possible head trauma, as evidenced by the accident report and

24



the presence of blood smeared across Melcher’s face, had on his
capacity to consent. And it was the State’s burden to overcome those
facts, not Melcher’s, which it did not do.

Second, on appeal, State also does not address the fact that
Deputy Jacobsen did not give the appropriate advisories and only
obtained Melcher’s blood sample by coercing him with a threat to get
a warrant for his blood if he did not consent right then and there.
DO0032 at 05:55-06:23. Failing to give Melcher the proper advisories
rendered his consent invalid pursuant to the general constitutional
threads upon which the implied consent framework relies. State v.
Fischer, 785 N.W.2d 697, 701 (lowa 2010) (“[T]his voluntariness
requirement is captured by Ilowa Code section 321J.8, which
requires law enforcement officers to advise suspects of all the
consequences of a decision to submit or refuse testing.”).

Finally, regardless of whether error was preserved on the issue
of the implied consent procedure, Deputy Jacobsen also rendered
any consent invalid by coercing Melcher to “voluntarily” give a blood

sample when Melcher only consented after Deputy Jacobsen
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informed Melcher that declining to do so was pointless as he would
just get a warrant and get his blood anyway. DO032 at 05:55-06:23.
The State has no meaningful response to the fact that Deputy
Jacobsen had no legal right to obtain a warrant for a blood sample,
as he had invoked implied consent by requesting a voluntary sample
after a car accident that injured Melcher (an implied consent pre-
requisite). In fact, the State effectively admits that Melcher’s consent
in the face of Deputy Jacobsen’s threat to obtain a warrant was
pursuant to the implied consent framework and general
constitutional consent. In its argument that Melcher validly gave
general consent outside the implied consent framework, it relied on
the constitutionality of the “implied consent scheme.” State’s Brief
at 25. Particularly, the State argues that, if Deputy Jacobsen’s “plan”
to get a warrant if Melcher declined or could not voluntarily give
consent to his extraction of a bodily sample for an OWI investigation
“constitute[d] a threat,” then “the entire implied consent scheme”

would also be a threat. Id.
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Thus, the State fails to contend with the settled fact that an
officer who starts down the implied consent decision tree cannot
then obtain a warrant for a blood sample after a driver declines to
give a voluntary sample. Laub, 2 N.W.3d at 830, 832. Indeed, the
State does not cite Laub at all in its response to Melcher’s coercion
argument. State’s Brief at 23-24. Deputy Jacobsen had no legal
authority to obtain a search warrant for Melcher’s blood, which
made his statements to Melcher coercive and a threat to act illegally.
The constitutional implied consent mandate that officers cannot get
warrants after choosing to investigate a suspected OWI through
consent to bodily specimen testing is a mandate from the Iowa
Supreme Court in Laub, not a “far-reaching and undesirable” ruling
that would “have the unwelcome consequences of casting doubt on
the constitutionality of the entire implied consent scheme.” State’s
Brief at 24-25.

CONCLUSION

The State concedes Melcher’s argument that Deputy

Jacobsen’s actions were directly foreclosed by Flynn and violated the
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implied consent framework. Melcher contested the voluntariness of
his consent and the trial court erred by denying Melcher’s motion to
suppress evidence obtained after the State failed to meet its burden
to show that Melcher’s consent to provide a bodily specimen
pursuant to chapter 321J was voluntary. Melcher preserved error
because voluntariness of implied consent is interwoven with the
constitutional requirements for general consent. At the suppression
motion hearing, the State did not overcome the following: (1)
Melcher’s mental capacity to understand the Deputy’s request was
likely impaired by his medical circumstances; (2) the Deputy did not
inform Melcher of the proper implied consent advisories; and (3) the
Deputy coerced Melcher by threatening to get a warrant when he did
not have the legal authority to do so. This evidence should have been
suppressed, and Melcher’s conviction should be vacated and his

case remanded for further proceedings.
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