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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 
I. WHETHER THE IOWA DEPARTMENT OF NATURAL 

RESOURCES VIOLATED ITS STATUTORY AND 
REGULATORY OBLIGATIONS BY FAILING TO 
INVESTIGATE PETITIONERS’ COMPLAINT UNDER IOWA 
ADMINISTRATIVE CODE RULE 561-3.3(1)(B)(1), AND 
WHETHER JUDICIAL REVIEW IS APPROPRIATE UNDER 
IOWA CODE SECTION 17A.19 WHERE THE AGENCY’S 
INACTION IMPLICATES ITS CONTINUING DUTY UNDER 
IOWA CODE SECTION 455B.271(2) TO PROTECT PUBLIC 
HEALTH, SAFETY, AND WATER RESOURCES, 
NOTWITHSTANDING ARGUMENTS OF ERROR 
PRESERVATION, EXHAUSTION, OR PRECLUSION BY 
SEPARATE PROCEEDINGS.  
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ARGUMENT 

I.  WHETHER THE IOWA DEPARTMENT OF NATURAL RESOURCES 
VIOLATED ITS STATUTORY AND REGULATORY OBLIGATIONS BY 
FAILING TO INVESTIGATE PETITIONERS’ COMPLAINT UNDER 
IOWA ADMINISTRATIVE CODE RULE 561-3.3(1)(b)(1), AND 
WHETHER JUDICIAL REVIEW IS APPROPRIATE UNDER IOWA 
CODE SECTION 17A.19 WHERE THE AGENCY’S INACTION 
IMPLICATES ITS CONTINUING DUTY UNDER IOWA CODE 
SECTION 455B.271(2) TO PROTECT PUBLIC HEALTH, SAFETY, AND 
WATER RESOURCES, NOTWITHSTANDING ARGUMENTS OF 
ERROR PRESERVATION, EXHAUSTION, OR PRECLUSION BY 
SEPARATE PROCEEDINGS. 

A.  Introduction. 

Petitioners-Appellants Driftless Water Defenders, an Iowa Nonprofit 

Corporation, and seventy-nine individuals (collectively “Petitioners-Appellants”) 

seek judicial review of the failure of the Iowa Department of Natural Resources 

(DNR) to investigate a properly filed Complaint under Iowa Administrative 

Code rule 561—3.3(1)(b)(1), supported by more than 25 Iowa residents, as 

required by Iowa Code sections 455B.134(8) and 455B.174(1).   

In their Appellee Brief, joined by Supreme Beef, LLC, see Supreme Beef’s 

Joinder & Waiver of Brief at 2-3, 10/30/2025, the DNR argues that Petitioners-

Appellants failed to preserve error because, the DNR asserts, the district court 

did not rule on the applicability of Iowa Admin Code rule 561—3.3(1)(b)(1), and 

Petitioners-Appellants did not file a motion to enlarge or amend under Iowa R. 

Civ. P. 1.904(2).  See Brief for Respondent-Appellee at 18-22, 10/16/2025.  

Further, the DNR maintains, Petitioners-Appellants failed to exhaust 
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administrative remedies by not appealing the DNR’s January 29, 2025, 

memorandum to the Environmental Protection Commission (EPC) under Iowa 

Code section 455B.278(2), which they claim was the proper avenue for review 

of the granting of Supreme Beef’s water use permit renewal.  See id. at 24-26.  The 

DNR also argues that Petitioners-Appellants are precluded from judicial review 

because they participated in a contested case proceeding regarding the same 

permit, and the doctrine of claim preclusion bars this separate action.  See id. at 

26-30.  Finally, the DNR maintains it had no mandatory duty to investigate under 

rule 561–3.3(1)(b)(1) because Petitioner-Appellants complaint is not the type of 

complaint which it is required to investigate.  See id. at 35-38. 

The DNR’s arguments fail because, as argued more fully below, the 

district court did rule on the exhaustion issue raised in Petitioners-Appellants’ 

Complaint before the DNR and Petition for Judicial Review, and its dismissal 

order is sufficient to preserve error for appeal.  Second, Petitioners-Appellants’ 

claims arise under a distinct statutory and regulatory framework—specifically, 

the DNR’s mandatory duty to investigate citizen Complaints under Iowa Admin. 

Code rule 561–3.3(1)(b)(1)—and not under the contested case procedures of 

Iowa Code section 455B.278.  Third, the administrative Complaint was based on 

new evidence and a separate legal theory, and involved different parties than the 

contested case challenging the renewal of Supreme Beef’s water use permit, 

rendering claim preclusion inapplicable.  Petitioners-Appellants’ Complaint 
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expressly invoked the DNR’s authority in rule 561—3.3(1)(b)(1), and the agency’s 

refusal to investigate constitutes a failure to follow mandatory procedures and is 

therefore in error. 

 B.  Petitioners-Appellants Preserved Error and Properly Petitioned 
for Judicial Review. 

Appellee argues that Petitioners-Appellants failed to preserve error 

because the district court did not explicitly rule on the applicability of Iowa 

Administrative Code rule 561—3.3(1)(b)(1).  See Brief for Respondent-Appellee 

at 18-22, 10/16/2025.  This argument mischaracterizes the district court’s ruling.  

The district court did address the core issue raised in Petitioners-Appellants’ 

Appellate Brief—namely, whether Petitioners-Appellants were required to have 

exhausted administrative remedies before seeking judicial review of the DNR’s 

January 29, 2025, memorandum sent to them in response to their Complaint.   

In its dismissal order, the district court stated, “Petitioners were required 

to appeal to EPC, not petition for judicial review.  Because petitioners have not 

exhausted their administrative remedies under Iowa Code Chapter 17A, this 

court does not have jurisdiction to consider this controversy on judicial review.” 

D0014, Ruling on Respondent’s Motion to Dismiss at 3, 6/25/2025. 

This language reflects the district court’s determination that the DNR’s 

January 29 memorandum did not constitute final agency action for purposes of 

judicial review under Iowa Code § 17A.19, and that Petitioners-Appellants were 
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required to have pursued an administrative appeal to the EPC before Petitioner-

Appellants’ Complaint was reviewable in district court.  The district court’s ruling 

thus directly addresses the exhaustion issue raised in Petitioners-Appellants’ 

Appellate Brief and reflects the district court’s conclusion that the Complaint 

matter was procedurally barred. 

Petitioners-Appellants preserved error by timely appealing this final order 

after raising the issue and the district court ruling on the issue.  See Meier v. 

Senecaut, 641 N.W.2d 532, 540 (Iowa 2002).  The issue of exhaustion was squarely 

presented in Petitioners-Appellants’ Resistance to the Motion to Dismiss.  See 

D0009, P.s’ Res. to R.s’ Combined M. to Consolidate & M. to Dismiss at 6–10, 

5/2/2025.  The district court’s ruling on exhaustion, as quoted above, provides 

a sufficient basis for appellate review of whether Petitioners were required to 

appeal to the to the EPC the DNR’s failure to investigate their Complaint, or 

whether judicial review of the DNR’s failure to investigate the Complaint was 

immediately available under Iowa Code section 17A.19. 

C.  Petitioners’ Complaint Was Distinct from the Contested Case 
and is Not Precluded. 

The DNR conflates this action with the contested case proceeding in 

Thompson et al. v. DNR et al., district court Case No. CVCV011358, currently on 

appeal in appellate Case No. 25-1220.  But this matter, brought in district court 

Case No. CVCV011384 and on appeal in appellate court Case No. 25-1219, is 
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legally and factually distinct for multiple reasons, including: different legal claims, 

different parties, different facts and evidence before the court, and different relief 

sought.  See Pavone v. Kirke, 807 N.W.2d 828, 836 (Iowa 2011) (holding that claim 

preclusion may only apply when the parties are the same and both cases involve 

the same cause of action). 

Different Legal Claims.  This action arises under Iowa Administrative 

Code rule 561-3.3 for citizen complaints to the DNR.  This claim is legally 

distinct from an Iowa Code section 455B.278 case governing water use permit 

renewals.  These cases therefore do not involve the same causes of action. 

Different Parties.  The parties in these separate cases are not the same.  

Only two Petitioners-Appellants in this matter overlap with the petitioners-

appellants in Thompson et al. v. DNR—namely, Steve Veysey and Larry Stone. The 

remaining 77 individual Petitioners-Appellants and Driftless Water Defenders 

are not parties to the contested case proceeding.  Claim preclusion therefore does 

not apply because there are different parties. 

Different Facts and Evidence.  The two cases involve different facts, 

including new evidence—notably Dr. Christopher Jones’s August 2024 

declaration showing nitrate levels exceeding 40 milligrams per liter in Bloody Run 

Creek.  See D0001, Petition for Judicial review at 13-15, 4/10/2025.  This 

evidence was excluded from the contested case matter’s record and postdates the 

evidentiary hearing in that case.  See id. 
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Different Relief Sought.  Finally, in this case Petitioners-Appellants seek 

an investigation and potential cancellation of the permit under section 

455B.271(2), not reversal of the renewal of a water use permit under section 

455B.278. 

The DNR’s reliance on Bennett v. MC # 619, Inc., 586 N.W.2d 512 (Iowa 

1998), is misplaced.  The Bennett Court applied claim preclusion only where the 

same parties litigate the same claim.  Id. at 516-17.  Here, the claims, parties, and 

legal theories differ.  Claim preclusion should therefore not be applied.  See also 

Ghost Player, LLC v. Iowa Dep't of Econ. Dev., 906 N.W.2d 454, 461 (Iowa 2018) 

(stressing that for preclusion to apply the same claims and same parties must be 

involved); Arnevik v. Univ. of Minn., 642 N.W.2d 315, 319 (Iowa 2002) (accord). 

D.  DNR’s Refusal to Investigate the Complaint Filed by Plaintiffs-

Appellants Violated Mandatory Duties Under Iowa Law. 

Under Iowa Admin. Code rule 561—3.3(1)(b)(1), the DNR “shall 

investigate” complaints signed by twenty-five or more residents alleging 

violations of water pollution statutes.  Petitioners-Appellants’ Complaint meets 

this threshold and alleges violations of Iowa Code section 455B.271(2)(d), 

including, but not limited to: Pollution of Bloody Run Creek with nitrates and 

bacteria; threats to public health and safety; and substantial injury to persons and 

property. 
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DNR’s January 29, 2025, memorandum did not reference the Complaint, 

cite any investigatory findings, provide a factual basis for its decision or 

acknowledge its duty under Iowa Administrative Code rule 561—3.3 to 

investigate Petitioners-Appellants’ allegations.  The memo merely reiterated 

conclusions from the contested case and failed to address the new evidence 

raised in the Complaint. 

This failure constitutes a violation of the agency’s mandatory investigatory 

duty, reviewable under Iowa Code section 17A.19(10)(d) as “taken without 

following the prescribed procedure.”  Petitioners-Appellants’ Petition for 

Judicial Review therefore raised a valid ground for reversal of the DNR’s decision 

to decline to investigate Petitioners Appellant’s Complaint and the matter was 

dismissed in error. 

E.  Judicial Review Is Proper Under Iowa Code Section 17A.19. 

Appellee argues Petitioners-Appellants should have appealed to the EPC 

under section 455B.278.  But that section applies to permit issuance and renewal 

matters, and not to complaints made under Iowa Administrative Code rule 

561—3.3.  Petitioners-Appellants are not challenging the water use permit 

renewal.  Instead, they are challenging DNR’s refusal to investigate a separate 

Complaint based, in part, on new evidence not allowed in the Thompson 

administrative appeal. 
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Moreover, DNR’s January 29 memo expressly declared itself “final agency 

action,” triggering the right to judicial review under section 17A.19.  Petitioners 

filed within thirty days after that determination was issued, satisfying 

jurisdictional requirements. 

Appellee’s claim that section 455B.271(2) is discretionary does not excuse 

DNR’s failure to investigate.  The statute gives DNR discretion to cancel a permit 

after investigation, but the duty to investigate under rule 561—3.3 is itself 

mandatory. 

CONCLUSION 

Petitioners-Appellants pray that the District Court’s order dismissing this 

matter be reversed and that it be remanded for further proceedings. 
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