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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

WHETHER THE DEPARTMENT’S EXHAUSTION
NARRATIVE MISCONSTRUES WHAT “FINAL AGENCY
ACTION” MEANS UNDER CHAPTER 17A AND THE
POSTURE OF THIS CONTESTED CASE; APPELLANTS’ BRIEF
ALREADY DEMONSTRATED WHY RELIANCE ON DNR’S
EXPRESS FINALITY STATEMENT TRIGGERS JUDICIAL

REVIEW.

WHETHER THE DEPARTMENT’S ESTOPPEL SECTION

OVERLOOKS GOVERNING PRINCIPLES AND THE
RECORD; APPELLANTS PRIOR BRIEF SHOWED WHY
EXCEPTIONAL CIRCUMSTANCES ARE SATISFIED WHERE
THE AGENCY ITSELF INDUCED RELIANCE DURING A

CONTESTED CASE REMAND.
1.

EVEN IF THE COURT REACHES MERITS-RELATED

COUNTERPOINTS, WEHTHER THE APPELLEE’S
CHARACTERIZATIONS OF THE ALJ’S DIRECTIVE AND
“BENEFICIAL USE” ANALYSIS ARE ACCURATE UNDER
THE STATUTORY FACTORS IDENTIFIED IN APPELLANTS’

OPENING BRIEF.



INTRODUCTION

The brief of Appellee Iowa Department of Natural Resources (“Appellee”
or “DNR” or “Department”) urges affirmance by reframing this appeal as a
“straightforward application” of exhaustion doctrine. Further, the DNR’s
asserts that the reliance of Appellants Tammy Thompson, et al (“Appellants”)
on the Department’s own declaration of “final agency action” was merely
“ignorance of the law” that cannot excuse failure to appeal to the Environmental
Protection Commission (EPC). But the district court’s dismissal rests on a more
fundamental misapprehension of Iowa Code chapter 17A’s finality framework
and of the unique procedural posture of this contested case.

That procedural posture includes the Administrative Law Judge’s (ALJ)
tinding in favor of Appellant’s challenge to DNR’s wrongful application of Iowa
law when issuing a water use permit renewal to applicant Supreme Beef, LLC,
and remanding the matter back to the Department with instructions to review
the matter further, consistent with the AL]’s determination of law. The DNR
reviewed the matter further , after which it expressly represented in the cover
letter, under DNR letterhead, accompanying its memorandum that “the attached
memo represents the final agency action pursuant to this case.” Appellants relied
upon the agency’s description of its own action. Within the time limits set forth
in Iowa Code section 17A.19(3), they timely filed the underlying judicial review

action in the Towa District Court. Those facts are undisputed in this record.



As Appellants explained in their initial brief, “final agency action” is a
defined term within the ITowa APA, triggering judicial review when a party is
aggrieved and has exhausted adequate administrative remedies. See Iowa Code
§17A.19(1). Appellants also described relevant provisions under Iowa law which
permit agencies to waive administrative defenses like exhaustion (and courts to
recognize equitable estoppel in exceptional circumstances), particularly where an
agency conveys finality in a contested case and an affected party reasonably relies
upon that conveyance to meet jurisdictional deadlines. The Department’s reply
below and its current brief attempt to cabin that, even though not set forth in its
letter, its representation was intended to mean merely “final within DNR,” not
tinal within EPC; yet nothing in Iowa Code section 455B.278(2) prevents the
Department, in response to a matter remanded to it by an administrative law
judge in a contested case, from expressing that the Department’s own
adjudicative role concluded and that further agency review was not required
before judicial review. The statute prescribes a path for permit application
actions, but DNR’s own conduct and the record communications asserted by it,
in the wake of the ALJ’s findings adverse to the agency and the issuance of a
directive for corrective action consistent with Iowa law, made that path
ambiguous in a way that Iowa Code chapter 17A must resolve in favor of timely

review rather than forfeiture.



Further, Appellee’s merits backup argument, asserting DNR fulfilled the
ALJ’s directive and discretion under lowa Code section 455B.265(1),
mischaracterizes what the ALJ demanded upon remand: a reasoned articulation
by the Department of its water permit application decision, one that would
consider the public-protection factors including quality impacts, health, welfare,
and the “best interests” of the people. The DNR’s memorandum merely offered
a string of conclusory statements, each of them untethered to record evidence,
contrary to the ALJ’s enumerated statutory factors, as Appellants’ opening brief
detailed.

Under Iowa Rule of Appellate Procedure 6.903(4), a reply brief may not
raise new issues; it may rebut arguments. In response to Appellee’s arguments,
this reply brief: (1) shows how Appellee misreads Iowa Code section 17A.19(1)
and the line of cases Appellants already cited; (2) confronts Appellee’s estoppel
section with the governing “exceptional circumstances” standard and the record
communications; and (3) responds to Appellee’s merits assertions within the
context framed in Appellants’ opening brief.

Finally, Appellee’s waiver claim under Iowa Rule of Appellate Procedure
0.903(2)(2)(8), that two short sections of Appellants’ opening brief lacked
citations, is unfounded. The heart of Appellants’ legal argument is thoroughly
supported with authority; the brief’s brief observations about public participation

and agency accountability were not standalone issues but, rather, provided a



context for statutory interpretation already supported by citations throughout
the argument. In any event, this reply points directly to statutory text and binding
cases that defeat Appellee’s waiver theory.

Appellants request the following relief: to reverse the district court’s
dismissal order and remand the matter for judicial review on the merits.

ARGUMENT

I. THE DEPARTMENTS EXHAUSTION NARRATIVE
MISCONSTRUES WHAT “FINAL AGENCY ACTION” MEANS UNDER
CHAPTER 17A AND THE POSTURE OF THIS CONTESTED CASE;
APPELLANTS’ BRIEF ALREADY DEMONSTRATED WHY RELIANCE

ON DNR’S EXPRESS FINALITY STATEMENT TRIGGERS JUDICIAL
REVIEW.

A. “Final Agency Action” in Chapter 17A Means What it Says.

The Iowa Administrative Procedures Act, lowa Code chapter
17A(“IAPA”), provides that a person “who is aggrieved or adversely affected by
a final agency action is entitled to judicial review,” and that the petition for
judicial review “must be filed within thirty days after the issuance of the agency’s
final decision in that contested case.” Iowa Code §17A.19(1) & (3) (emphases
added). Appellants’ opening brief set out the text and cases interpreting “final
agency action” as the end of the relevant agency decision-making process, which
is distinct from preliminary or intermediate acts. The brief described judicially-

recognized scenarios in which exhaustion may be deemed complete (or waived)

upon such a finality determination. See Klein v. Iowa Pub. Info. Bd., 968 N.W.2d
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220, 229 (Iowa 2021); Pro Farmer Grain, Inc. v. lowa Dep’t of Agriculture & Land
Stewardship, 427 N.W.2d 466, 468 (Iowa 1988).

Here, the procedural posture matters. After a contested case hearing and
an ALJ’s remand (with specific statutory factors identified which the DNR was
instructed by the ALJ to apply to the facts arising from a water use permit
renewal application made by Intervenor Supreme Beef, LLC) the DNR issued a
memorandum “finding a rational and reasonable basis of the existence of a
beneficial use,” and, critically, its cover letter, on DNR letterhead, to Appellants’
attorney expressly stated: ““The attached memo represents the final agency action
pursuant to this case.” No mention in the letter was made of the Environmental
Protection Commission (“EPC”), which group shares DNR’s letterhead. The
EPC is not a separate agency of state government. It is a gubernatorially-
appointed nine-member citizen board residing within the agency that provides
policy and rule-making oversight for various programs of the DNR. See Iowa
Code 8§ 455A.6.

Appellee’s answer is that “final agency action” refers only to DNR’s
internal process and therefore Appellants were still required to appeal to EPC.
But nothing in Iowa Code section 455B.278(2) provides the EPC with separate
agency status or negates lowa Code chapter 17A’s definition of finality in a

contested case. Nothing in the Iowa Administrative Act precludes an agency
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from signaling that its decision-making is complete post-remand. The statute’s
first sentence prescribes EPC’s rulemaking role for permit procedures; the
second provides for appeals of “action by the department upon an application
for a permit” to EPC; and the third addresses venue for judicial review of EPC
decisions. In short, Jowa Code section 455B.278(2) supplies an administrative
route for the usual permit application actions, but it does not categorically bar
judicial review when DNR itself concludes a contested case remand with an
express, formal final agency action—particularly where the agency’s
communication describing its determination as a ‘“final agency action”
reasonably leads affected parties to protect their lowa Code chapter 17A filing
deadline by filing an appeal to the EPC rather than filing a judicial review action
with the Iowa district court.

DNR'’s position creates a trap for the unwary: if a party, contravening the
express words of the agency’s letter describing it decision as a “final agency
action” and treating DNR’s determination as nonfinal and waits, the thirty days
under Iowa Code section 17A.19(3) could run; if a party files judicial review to
preserve jurisdiction, DNR moves to dismiss for failure to appeal to EPC. The
IAPA is not intended to create a legal parlor game. Iowa Code chapter 17A does
not require affected citizens to gamble with jurisdictional time limits when the
agency has chosen to declare its decision final in the very contested case under

which a reviewing AL]J had found the agency to have errored in its interpretation
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of law and had sent the matter back for further reasoned decision-making.
Appellants’ opening brief recognized precisely this arguable tension and
provided authority for recognizing waiver and equitable estoppel in such
circumstances.

B. Administrative Exhaustion is a Defense That Can be Waived;
Agencies May Signal Finality and Forego Additional Intra-Agency Steps.

Iowa law treats exhaustion as the sort of procedural defense a party must
raise or risk waiver. _Aliant Energy—Interstate Power & Light Co. v. Duckett, 732
N.W.2d at 875 (recognizing waiver of administrative defenses). The
Department’s own finality representation, and its failure to instruct Appellants,
after characterizing its own decision as a “final agency action,” to pursue EPC
review within thirty days, was, in substance, a waiver of any insistence that
Appellants first take a further administrative appeal step before invoking Iowa
Code chapter 17A. As the Eighth Circuit put it, in an analogous instance arising
under federal law, agencies can and do waive exhaustion, including by procedural
conduct and communications. See Brumley v. U.S. Dep’t of Labor, 767 F.2d 444,
445 (8th Cir. 1985). Appellants briefed these authorities; Appellee largely ignores
the waiver point and instead paints Appellants’ justifiable reliance as “ignorance.”

Appellee’s invocation of Shors v. Johnson, 581 N.W.2d 648, 650 (Iowa
1998), and similar decisions for the jurisdictional character of exhaustion doesn’t

move the needle, because those cases presuppose a clear, unambiguous, un-
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waived administrative route. Here, DNR’s own contested-case remand memo,
and its cover letter, announced finality: “final agency action” has a clear meaning
under Chapter 17A. If an agency has chosen to represent finality and refrain from
directing parties to the EPC within thirty days, the equities and the structure of
Chapter 17A permit judicial review to avoid forfeiture. See Kiein v. lowa Pub. Info.
Bd., 968 N.W.2d 220, 229 (lowa 2021); UE Local 893/IUP v. State, 928 N.W.2d
51, 56 (owa 2019); Pro Farmer Grain, Inc. v. Iowa Dep’t of Agriculture & Land
Stewardship, 427 N.W.2d 466, 468 (Iowa 1988).

C. The District Court’s Rulings Accept DNR’s “Final but Not

Final” View; That Reading is Untenable in Light of the Record and
Chapter 17A’s Filing Deadline.

The district court recognized the DNR letter said the memorandum
“represented the final agency action of the DNR,” but then held “it was not the
final agency action of the EPC,” and dismissed for failure to exhaust. That error
flows from elevating lowa Code section 455B.278(2) over section 17A.19(3)
without reconciling the agency-induced finality in a contested case. The error is
magnified by creating for the EPC a separate agency status that the law creating
that body within the DNR does not provide. See Iowa Code 8§ 455A.6.
Appellants preserved this error and identified the timeliness risk if parties do not
treat the expressly announced finality as triggering judicial review. The text of

Iowa code section 17A.19(3) is hard-edged: “the petition must be filed within
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thirty days after the issuance of the agency’s final decision in that contested case.”
Appellants complied with that statute based on DNR’s communication;
dismissal punishes timely compliance and rewards opaque agency
communications post-remand.

D. Appellee’s “Ignorance of the Law” Narrative Misses the Point;

This Was Reasonable Reliance on the Agency’s Own Finality Statement
in a Contested Case.

Appellee cites cases cautioning that citizens are “assumed to know the
law.” But those cases do not hold that agencies are free to communicate finality
in contested cases and then disown the consequences of their communications.
The question is not whether Appellants “knew” Iowa Code section 455B.278(2)
exists; they cited it for venue. The question is whether a party may reasonably
rely on a specific, contested case-ending representation by the agency in the wake
of an ALJ’s remand to the very agency that characterized its next step as a “final
agency action.” Appellants, taking the DNR at its word, and acting promptly,
filed a judicial review petition with the Iowa District Court to meet Iowa Code
section 17A.19(3)’s deadline. Appellee’s suggestion that the cover letter could
never reasonably be read as indicating the end of agency process for this
contested case is implausible; the agency’s letter characterized its own
determination as a “final agency action pursuant to this case.”

And to the extent Appellee points to examples, See ABC Disposal Sys., Inc.

v. Dep’t Of Nat. Res., 681 N.W.2d 596, 599 (Iowa 2004); Bennett v. lowa Dep’t of
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Nat. Res., 573 N.W.2d 25, 27 (Iowa 1997), where EPC review was pursued before
judicial review, that simply shows that when the agency’s path is clear, parties
follow it. It does not mean that every contested case remand must end in an
EPC review regardless of what the agency communicates at the conclusion of its
action in response to a remand order. Nor do those examples speak to waiver or
estoppel in the face of agency-induced finality.

II. THE DEPARTMENT’S ESTOPPEL SECTION OVERLOOKS
GOVERNING PRINCIPLES AND THE RECORD; APPELLANTS’ PRIOR
BRIEF SHOWED WHY EXCEPTIONAL CIRCUMSTANCES ARE

SATISFIED WHERE THE AGENCY ITSELF INDUCED RELIANCE
DURING A CONTESTED CASE REMAND.

Appellee invokes the well-known caution that equitable estoppel against
government lies only in “exceptional circumstances.” See Bauliff v. Adams County
Conf. Bd., 650 N.W.2d 621, 627 (Iowa 2002) (stating that in exceptional
circumstances an administrative agency will be equitably estopped from raising
an argument); Mowery v. City of Carter Lake, 961 N.W.2d 739, 758 (Iowa Ct. App.
2021) (noting that Iowa caselaw does not clearly illustrate what sort of
exceptional circumstances are required to apply equitable estoppel against an
administrative agency). Appellants do not dispute the high bar. They meet it.

Exceptional circumstances exist here to apply equitable estoppel against the

DNR.
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A. Traditional Estoppel Elements and Government “Affirmative
Misconduct” Can be Satisfied by a Case-Specific Communication that
Induced Reliance in Meeting Jurisdictional Deadlines.

The traditional elements defining estoppel include representation, intent
that it be acted upon, lack of knowledge of true facts by the relying party, and
detrimental reliance. Government-specific estoppel generally adds another
element: “affirmative misconduct.” See Bailiff v. Adams County Conf. Bd., 650
N.W.2d 621, 627 (Iowa 2002), Fennelly v. A-1 Mach. & Tool Co., 728 N.W.2d 163,
180 (Iowa 20006). Appellants’ opening brief explained how DNR’s case-specific
representation of “final agency action” meets these elements: the statement was
made on DNR letterhead by the Water Supply Engineering Section Supervisor
at the conclusion of a contested case remand determination, set forth in a written
memorandum issued on DNR stationery by a DNR official with apparent
authority; the determination unambiguously described the determination, as
described in the memo, as “final...pursuant to this case.” No instruction
directed Appellants to appeal the matter to EPC within thirty days; the plain
import of the statement was that the memo constituted the end of agency the
DNR’s decision-making in this case.

Appellee says the statement was “factually correct” but not misleading
because it did not say “final EPC action.” That is not how estoppel analysis

works. In a contested case remand, “final agency action pursuant to this case”
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invariably signals the time to file judicial review under {17A.19(3). At minimum,
the agency’s failure to provide clarifying notice (e.g., “you must appeal this to
EPC within thirty days”) after choosing to speak in the language of contested
case finality created affirmative, case-specific confusion. In this highly-regulated
setting, known to trigger unforgiving deadlines, the Department’s
communication is a sufficient basis to apply estoppel to prevent forfeiture. See
Alliant Energy-Interstate Power & 1ight Co. v. Duckert, 732 N.W.2d 869, 875 (Iowa
2007); Brumley v. U.S. Dep’t of Labor, 767 F.2d 444, 445 (8th Cir. 1985).

B. Appellee’s Reliance on “Ignorance of the Law” Decisions is

Inapposite; The Reliance Here was Reasonable, Based on the Agency’s
Own Statement at the End of its Remand Process.

Cases like Milhwright v. Romer, 322 N.W.2d 30 (Iowa 1982), Swmith Fertilizer
& Grain Co. v. Wales, 450 N.W.2d 814, 816 (Iowa 1990) and Dieh/ v. Diehl, 421
N.W.2d 884, 888 (Iowa 1988) stand for the general proposition that people are
presumed to know the law and cannot avoid statutory requirements by
professing ignorance. But Appellants were not ignorant of the law; they
identified Iowa Code section 455B.278(2) and understood judicial review
deadlines in section 17A.19(3). They paid attention to the agency’s
characterization of its own determination: that it constituted a “final agency

2

action.” They faced a dilemma created by the agency: treat the cover letter’s
unambiguous finality as triggering section 17A.19(3) or risk missing the judicial

review deadline by pausing for an EPC appeal the agency did not identify as
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required. Equitable estoppel exists to prevent exactly this kind of agency-induced
forfeiture.
C. Exceptional Circumstances: Contested Case Posture; AL]J

Remand; Agency-Level Finality Statement; and Jurisdictional Deadline
Pressure.

Exceptional = circumstances are  present where  government
communications “affirmatively” mislead or induce a party to take a procedural
step that exposes them to forfeiture. The ALJ’s November 12, 2024, decision did
not rescind the permit but required a reasoned analysis applying express statutory
language that, the AL] found, the agency’s contested approval of a water use
permit renewal submitted by Supreme Beef, LLC, had ignored; no party appealed
that proposed decision issued by the ALJ and it became final. The DNR’s
subsequent memorandum, paired with the finality in the cover letter, completed
the agency’s role in the contested case. Under those facts, telling affected citizens
“this is the final agency action pursuant to this case” and then faulting them for
seeking judicial review timely is precisely the kind of conduct warranting estoppel
to prevent manifest unfairness. See Bazliff v. Adams County Conf. Bd., 650 N.W.2d
621, 627 (Iowa 2002); Mowery v. City of Carter Lake, 961 N.W.2d 739, 758 (Iowa
Ct. App. 2021)

III. EVEN IF THE COURT REACHES MERITS-RELATED
COUNTERPOINTS, THE APPELLEE’S CHARACTERIZATIONS OF
THE ALJ)’S DIRECTIVE AND “BENEFICIAL USE” ANALYSIS ARE

INACCURATE UNDER THE STATUTORY FACTORS IDENTIFIED IN
APPELLANTS’ OPENING BRIEF.
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Appellee argues, in the alternative, that Appellants did not preserve merits
issues (because the district court dismissed on exhaustion) and that, in any event,
the DNR “fulfilled” the ALJ’s directive to articulate a “reasonable and rational
basis” for “beneficial use” under Iowa Code section 455B.262 and following
sections. As a reply, Appellants do not advance new issues; they rebut Appellee’s
characterization using the same statutory framework and record citations already
presented in Appellants’ opening brief.

A. The ALJ’s Directive Required an Evidence-Based Analysis of

Quality Impacts, Public Health, and “Best Interests,” not Bare,
Conclusory Recitals.

As Appellants’ brief recounted, the AL]J required DNR to consider, and
articulate, a basis for approving Supreme Beef, LL.C’s application for a water use
permit renewal by applying sections of the Iowa Code that the Department’s
initial approval of the permit application had ignored, such as the “effect of the
water use upon the owners of any land which might be affected,” “the interest
of the people” and “best interests and welfare of the people.” The ALJ further
instructed that, upon remand, the DNR must determine whether granting the
permit renewal application “will unreasonably impair” long-term availability “in
terms of quantity or quality,” or “otherwise adversely affect the public health or
welfare,” and public health, safety, interests in lands or waters, and prevention of
injury to persons or property. These are specific statutory factors, the ALJ

directed, that cannot be ignored by the DNR in such water permit renewal
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application proceedings.  See lowa Code §§455B.262(2), 455B.264(2),
455B.267(4), 455B.271(2) (d).

Appellants’ opening brief explained that the DNR’s memorandum neither
made such findings nor evaluated evidence in the record concerning fundamental
matters such as: nitrate contamination; groundwater quality pathways in karst
geology; impacts on private wells; impacts on Bloody Run Creek’s water quality;
and related issues developed in the contested case hearing and described in the
ALJ’s ruling. Instead, the post-remand memo issued by the DNR asserted that
such impacts were “not expected,” without pin cites to the record or any analysis
tied to the ALJ’s enumerated factors. Such an approach is the very definition of
conclusory.

Appellee’s brief paraphrases the memo’s statements, including that
Supreme Beef, LLC’s facility was “not expected to impact aquifer flow,” was
“not expected to cause damage,” and that “watering livestock is necessary.” The
brief cites the DNR’s memo’s further, concluding that confined cattle feeding
operation owned by the applicant, if issued the water use permit renewal, would
provide “economic support” to the area. Those are policy generalities, not the
ALJ’s demanded application of statutory factors to evidentiary facts concerning
such issues as the particular hydrogeologic and public-health context of Bloody

Run’s karst headwaters. This matters because, as the AL] determined, “beneficial
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use” under lowa law requires an assessment of people’s interest, health, welfare,
and quality impacts, not merely quantity and generic platitudes about agriculture.

B. DNR’s Reliance on {455B.265(1) Discretion Cannot Substitute
for Reasoned Analysis of Evidentiary Facts; Chapter 17A Demands an
Adequate Explanation with Record Support.

Appellee invokes deference under Iowa Code sections 17A.19(11)(¢) and
455B.265(1). However, deference applies only when an agency actually exercises
discretion with a reasoned explanation supported by the record. Appellants’
opening brief demonstrated the absence of that reasoned explanation here.
Deference is not a shield for conclusory assertions, especially after an ALJ-
mandated remand. Appellants contend that consideration of specific statutory
factors that were neglected the first time and ignored upon remand constituted
legal error.

In contested cases, lowa Administrative Procedures Act, lowa Code
chapter 17A, review examines whether agency action “was based upon a
procedure or decision-making process prohibited by law or was taken without
tollowing the prescribed procedure.” Iowa Code §17A.19(10)(). The DNR’s
memorandum did not comply with the ALJ’s prescribed directive to consider
quality, health, welfare factors as articulated in the statute and to show a
“reasonable and rational basis” beyond mere conclusory phrases. That is

precisely the prescribed-procedure defect lowa Code chapter 17A recognizes.
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C. Appellee’s Argument that Appellants Waived Merits Contentions
Misreads the Record Posture; Merits are Properly Remediable on Remand
Once Dismissal is Reversed.

Appellee asserts non-preservation because the district court did not reach
merits and Appellants did not file an Iowa Rule of Civil Procedure 1.904(2)
motion to reconsider. But Appellants pleaded merits defects in their petition and
brief; the court dismissed on exhaustion. Once this Court reverses dismissal, the
merits can be addressed on judicial review in the district court, with the ALJ’s
directive and statutory factors supplying the review framework. Appellee’s
“alternative ground to affirm” cannot bypass the lack of a merits adjudication

below.

D. Remedy (Merits Reply): If the Court Elects to Reach Merits
Now, the Appropriate Disposition is Vacatur of DNR’s Memorandum and
Remand to Comply with the ALJ’s Directive and Statutory Factors.

Consistent with Appellants’ opening brief, if the Court reaches the merits
in the course of reversing dismissal, it should vacate DNR’s remand
memorandum and direct DNR to (1) make findings tied to the statutory factors
(quality, health, welfare, best interests), (2) evaluate the contested case record
evidence (including nitrate pathways in karst and impacts to wells and Bloody
Run), and (3) issue a reasoned “beneficial use” determination supported by
record citations. That relief aligns with lowa Code section 17A.19(10)(¢) and the

ALJ’s November 12 directive.
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CONCLUSION

Appellants’ opening brief demonstrated that the district court erred as a
matter of law by dismissing on exhaustion grounds despite DNR’s own
declaration of final agency action at the conclusion of the contested case remand.
Iowa Code chapter 17A’s filing deadline required prompt judicial review;
Appellants complied. The Department’s communications and posture support
recognition of waiver or equitable estoppel to prevent forfeiture. At minimum, a
limited remand should cure the procedural prejudice created by DNR’s finality
letter.

On Appellee’s alternative merits assertions, the reply shows why DNR’s
memorandum fails to comply with the ALJ’s directive, on remand, that the
agency evaluate Supreme Beef, LL.C’s application for the renewal of its water use
permit based statutory factors identified by the ALJ. Any merits review should
result in vacatur and remand for a reasoned, record-based “beneficial use”
determination.

The judgment should be reversed and the case remanded for proceedings

consistent with Iowa Code chapter 17A and the ALJ’s directive.
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