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INTRODUCTION

Pursuant to the clear terms of the statute that afforded him the
right to do so — Iowa Code Sec. 502.511 (“the Statute”), Mr. Nikulski
sought expungement of five customer dispute disclosures (the
“Disclosures”) published to his Investment Adviser Registration
Depository (IPAD), Investment Adviser Public Disclosure (IARD),
Central Registration Depository (CRD), and Broker Check records
(together, “Registration Records”). D0002, Petition (06/10/2024). The
Disclosures were published by Nikulski Financial, Inc. (“NFI”). As such,
pursuant to the Statute, Mr. Nikulski named NFT as a respondent to that
action. After the district court entered an order granting Mr. Nikulski’s
request for expungement in compliance with Statute (D0014, Order for
Judgment, 08/26/2024), and the order was sent to FINRA, the entity that
maintains these records and effectuates expungement orders, the

Commissioner filed a petition to vacate the judgment. D0016.



ARGUMENT

I. The CRD database being amended belongs to FINRA and the
Commissioner’s ability to regulate Iowa’s securities industry are
untouched by the expungement order.

The Commissioner advances two main arguments for why it
believes that the trial court correctly found standing: (1) that the
expungement of inaccurate records somehow interferes with his ability
to carry out his prospective duties and (2) positive law allowing joinder
or intervention. Both are incorrect.

A. The CRD belongs to FINRA, not the Commaissioner.

The records being affected by the Order of Judgment do not concern
information that belongs to the Commissioner. The Commissioner argues
that his “ownership” of information included on forms submitted to
FINRA grants an interest. Appellee Br. 34. However, the Order of
Judgment ordered that disclosures “shall be expunged from Mr.
Nikulski’'s Investment Adviser Registration Depository (“IARD”),
Investment Adviser Public Disclosure (“IAPD”), Central Registration
Depository (“CRD”), and BrokerCheck records.” D0014 at 1. While

ownership of the information (the forms) can be “joint of the applicant

and such regulators[,]” the “compilation constituting the CRD database



as a whole is the property of FINREA.” Exhibit 3 to D0016 at 1 (emphasis
added); see also, North American Securities Administrators Association,
CRD & IARD — IARD at a Glance [perma.cc/2ZAB-GLYF] (classifying
both the CRD and IAPD as databases); Fin. Indus. Regul. Auth., Inc.,
2008 WL 783528, at *1 (S.E.C. No - Action Letter Feb. 19, 2008) (“FINRA
owns and operates Web CRD and jointly administers it with the NASAA.
FINRA makes Web CRD available to all states securities regulators,
other self-regulatory organizations and the Commission.”).

First, the Commissioner misrepresents that the information
belongs solely to him, see Appellee Br. 34, without citing any support,
when FINRA and the SEC clearly state otherwise.

Second, even if the information 1s jointly owned by the
Commissioner, the database itself belongs to FINRA. None of the
statutes cited by the Commissioner state that the information on the
CRD and/or TAPD belong to him — since none exist. Likewise, no
Administrative Code cited by the Commaissioner states that the CRD and
IAPD databases were designated to be Iowa’s “central depository.” See
Appellee Br. 18. In fact, none of the codes cited, lowa Admin. Code r. 191-

50.1, 50.30, 50.31(1), 50.32(1), and 50.34(1), even suggest that Iowa



maintains a “central depository,” as the Commissioner would imply.
Rather, the only reference to a “central depository” is the CRD (defined
as Central Registration Depository in Iowa Admin. Code r. 191-50.1)—
the database wholly owned and operated by FINRA. The Commaissioner
admits as much, “[wlhen advisers and representatives make filings with
FINRA, they are reported to FINRA’s behind-the-scenes, regulator-
facing databases—the CRD and Investment Adviser Registration
Depository.” Appellee Br. 20. Moreover, FINRA not only maintains the
database, but can investigate the accuracy of the database, further
establishing that ownership vests with FINRA. See FINRA Rule 8312(e).
It is the information contained within this database that is being
amended by the Order of Judgment, expunging the disclosures from the
CRD, IARD, IAPD, and BrokerCheck. Accordingly, the Order of
Judgment makes no mention of the Commaissioner, nor does it order the
Commissioner to act. That is because the Commissioner plays no role in
the expungement; the database being affected is FINRA’s property and
thus within its purview independently.

It should be noted that the mere ownership of the records is just a

threshold inquiry into standing. The core test is whether the Order of



Judgment affects the Commissioner’s duty in maintaining an accurate
record that protects consumers. As seen below, it does not.

B. The Commissioner’s stated duties are wholly unaffected by
expungement, and thus the Commissioner has failed to claim an
interest.

The expungement of Nikulski’s occurrences does not diminish the
consumer protection goals of the Commissioner. The Commissioner
believes that expungement will somehow diminish his ability to (1) allow
investors to research advisers, and (2) investigate “trends.” Appellee Br.
35. Essentially, the Commissioner argues that as a regulator, he has an
interest in expungement matters because of these duties. Yet these
stated duties are untouched by expungement. Both arguments are
sufficiently addressed by one simple principle: the Commissioner has no
interest in information published on the Registration Records databases
that contain no regulatory value.

The Commissioner argues that “[ilf factual information is removed
from those databases, the Commissioner as regulator is harmed . . . .
Nikulski may counter that the information he seeks to expunge is neither

factual nor accurate, but that is a merits argument and thus irrelevant

as to standing.” Appellee Br. 33. However, the Commissioner makes the



mistake in assuming that the information was “factual” to begin with.
However, as admitted by the Commissioner, neither FINRA nor the
Commissioner actually investigates the occurrences before they appear
on any advisers’ CRD or IARD. Appellee Br. 36. Recall that FINRA
operates both databases. FINRA requires advisers notify it of customer
complaints, even if the allegations are without merit.! Those complaints
then in turn end up on the adviser’s public facing BrokerCheck and IAPD
reports. Without expungement, there is no other way to remove the
disclosures. The Securities and Exchange Commission (SEC), the
regulatory body overseeing FINRA, has stated that expungement
procedures permit “members and associated persons to remove
information from the CRD system that holds no regulatory value.” In Re
Nat. Ass'n of Sec. Dealers, Inc., Release No. 48933 (Dec. 16, 2003).
Indeed, The SEC agrees “that expungement of inaccurate information
from the CRD system is crucial to the system's value.” See Self-
Regulatory Organizationss National Association of Securities Dealers,
Inc; Order Granting Approval of Proposed Rule Change and Amendment

No. 1, Thereto, and Notice of Filing and Order Granting Accelerated

ISee, https!//www .finra.org/investors/investing/working-with-investment-professional/about-
brokercheck/customer-complaint? (last accessed July 15, 2026).
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Approval to Amendment No. 2, Thereto, Relating to Proposed NASD Rule
2130 Concerning the Expungement of Customer Dispute Information
From the Central Registration Depository System, 68 FR 74667-01. The
SEC has also found that the expungement process is a “fundamentally
important” service. In re Cynthia Mary Couyoumjian, Exchange Act
Release No. 34-97179, Admin. Proc. File No. 3-20154, at * 4, FN 12
(S.E.C. Mar. 21, 2023) (internal citations omitted). In essence, the
Commissioner has no regulatory interest in maintaining false allegations
against non-culpable individuals that dilute the value of the CRD as a
useful research tool for investors.

The Commissioner’s argument that expungement negatively
impacts his ability to investigate holds even less water in light of the
abundance of investigative authority and tools at his disposal. For
instance, the Commaissioner may:

[clonduct public or private investigations within or
outside of this state which the administrator
considers necessary or appropriate to determine
whether a person has violated, is violating, or is
about to violate this chapter or a rule adopted or

order issued under this chapter . . ..

Iowa Code Ann. § 502.602(1)(a). The Commissioner can:

11



[rlequire or permit a person to testify, file a

statement, or produce a record, under oath or

otherwise as the administrator determines, as to

all the facts and circumstances concerning a

matter to be investigated or about which an action

or proceeding is to be instituted.
Iowa Code Ann. § 502.602(1)(b). The Commissioner can issue subpoenas,
administer oaths, take evidence, and require the production of records for
his investigations. See Iowa Code Ann. § 502.602(2). As the
Commissioner admits, he has a wide breadth of tools available to him in
carrying out his investigative functions. Appellee Br. 35. These tools
remain at the Commissioner’s disposal regardless of expungement. The
Commissioner knows this, so he must argue that his investigative
function requires monitoring “trends.” See Appellee Br. 35.

However, the Commissioner makes no attempt to explain or show
by example to this Court what “trend” he has investigated based upon
customer disputes, how many he has investigated in the past, or how
maintaining false allegations and information contained in those records
can aid in that goal.

Lost in all the Commissioner’s arguments here is also the

undisputed fact that these disclosures have been on Mr. Nikulski’s

Registration Records since 2018 (Schuett), DO002 at 9-10; 2019 (Waugh),

12



DO0002 at 14; 2021 and 2022 (Lewis), D0002 at 7; and 2021 (Willis), D0002
at 12. There is a timeliness component when it comes to “trends”; trends
consist of changes over time. The Commissioner cannot, and has not,
explained how the expungement of these disclosures from years ago had
any bearing on his investigative functioning when he has had ample time
to investigate these disclosures. New occurrences develop over time,
forming a new trend that the Commissioner would be aware of since the
disclosures are reported to him through the Registration Records
databases. Thus, the Commissioner’s goal in investigating developing
“trends” remains unaffected by expungements of older occurrences.
Additionally, the Commissioner’s argument that he has an interest
in the “continued veracity of those records”, Appellee Br. 36, is likewise
betrayed by his expansive authority to investigate as disclosures are
disclosed to him. Put simply, the expungement proceedings are not where
the Commissioner’s interest in the veracity of the records lies, but rather
It 1s at the investigation stage. For example, if the Commissioner
investigated Mr. Nikulski at or around the time of the customer
complaints resulted in disclosures (2018 to 2022), then that time would

have been when the “veracity” of the records would have been

13



determined. Expunging old and false records does not prevent the
Commissioner from investigating advisers as they receive disclosures of
customer complaints.

The Miller case comports with the reasoning here. “The County
Auditor has a significant interest—peculiar to his office—in the integrity
of that database.” Miller v. lowa Voter Registration Comm'n, 13 N.W.3d
1, 11 (TIowa 2024) (emphasis added). The “peculiar” interest of the County
Auditor in Miller stemmed from the danger to the I-Voters database as a
result of:

Hacking or the erroneous removal of eligible voters
from I-Voters could easily impair the County
Auditor's ability to perform the foregoing tasks.
Voting equipment would not work properly, the
canvass and the reported election results would
not be reliable, and eligible voters who had been
denied the chance to vote would have to cast

provisional ballots. Processing absentee ballot
requests would be more problematic.

Miller, 13 N.W.3d at 11.

In contrast here, the trial court erred because it determined that
the Commissioner had an “interest peculiar to his office” based on a single
conclusory line stating that the Order of Judgment “changes information

on a government database.” D0027 at 8-9. But there was no evidence

14



presented by the Commissioner, or found by the trial court, regarding the
Commissioner’s ownership of the database or the Commissioner’s role
and responsibilities with regard to the database. Instead, the record
supports the fact that the Commissioner suffers no institutional injury
because FINRA owns and operates the Registration Records databases;
that the Commissioner’s interests in consumer protection are securely
safeguarded in the event of an expungement because he has had and
continues to retain authority to investigate the veracity of the allegations
made by the underlying customers that form the basis of the disclosures;
and that the Commissioner has no interest in database entries that are
false, clearly erroneous, factually impossible, where the adviser was not
involved, where it contains no regulatory value to continue publishing
the disclosures, or where equitable principles justify expungement. See
Iowa Code Ann. § 502.511. This case is unlike Miller—there is no danger
to the database as a result of outside hackers. Instead, this case arises
from the legislative intent (and established FINRA and SEC laws and
guidance) to allow advisers to expunge information from their records
from FINRA’s databases based on statutory authority, for which Mr.

Nikulski complied with. ITowa Code Ann. § 502.511.
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The Commissioner ends by again stating that his interest is in
“maintaining accurate internal and public databases of securities
disclosures.” Appellee Br. 57. Yet note that the Commissioner avoids
defining what he means by “accurate.” To be accurate is to be free from
mistakes or errors. The well-established expungement process, that has
now been adopted by Iowa under Section 502.511, precisely gives
individuals the opportunity to be free from mistake or error.

C.Issue of intervention was not preserved, and appropriate
intervention and joinder still requires that the Commissioner
claim an interest.

“It 1s a fundamental doctrine of appellate review that issues must
ordinarily be both raised and decided by the district court” to be
preserved for appeal. Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa
2002). As noted by the Commissioner, he has not yet moved to intervene
in the action as required by Iowa R. Civ. P. 1.407(3) (stating that a person
desiring to intervene shall serve a motion to intervene upon the parties.”
(Emphasis added)). Appellee Br. 40. Nor has the trial court granted

intervention. /d. Thus, the issue of intervention is not appropriate before

this Court. The fact that the Commissioner has subsequently filed an
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Answer does not invalidate his statutory requirement to first file a
motion.

The only case cited by the Commissioner in support of intervention,
In re Kzra L. Totton Scholarship, No. 25-0462, -- N.W.3d ----, 2026 WL
1614078 (Iowa dJune 5, 2026) (hereinafter, “7Zotton”), is wholly
inapplicable to this situation. 7otten dealt with the application of the
statutory codification of the doctrine of ¢y pres as it applied to scholarship
funds bequeathed to the University of Iowa by Dr. Totton, which
potentially became unlawful after the United States Supreme Court’s
decision in Students for Fair Admissions, Inc. v. President & Fellows of
Harvard College, 600 U.S. 181, 230 (2023). The statute contemplated in
Totten precisely allowed standing for the “settlor, the trustee, the
attorney general, and any charitable entity or other person with a special
interest in the trust shall be interested persons in a proceeding involving
a charitable trust.” 7Totton, No. 25—0462, 2026 WL 1614078, at *8 (Iowa
June 5, 2026) (citing 1999 Iowa Acts ch. 125, § 88 (codified at Iowa Code
§ 633.5104 (2001)). That statute formed the basis for this Court to
remand to the district court with instructions to “consider” whether other

parties would have standing—not explicitly granting standing to any

17



such party on appeal. /d. at *10. This procedural posture and these facts
are not before this Court. 7otten does not stand for, and thus has never
been applied to allow, an intervenor to override the obligation to file a
motion to intervene.

Even if the issue was preserved, the Commissioner would still need
to claim an interest or meet the definition of an indispensable party
under Iowa R. Civ. P. 1.234(2), which he cannot. Because these
arguments are so closely tied to arguments concerning the erroneous
Order to Vacate, they are addressed in Section II of this Reply Brief,
directly below for judicial efficiency.

II. The trial court erroneously found that the Commissioner was an
indispensable party because it erroneously found that Mr.
Nikulski controlled both sides of the expungement action.

The Commissioner makes multiple arguments with a common
thread: the trial court was correct in finding that there was an
1rregularity because the Commissioner was an indispensable party, and
the Commissioner was indispensable because there was a lack of

adversarial relationship between Mr. Nikulski and NFI. Each argument

1s incorrect for the same reason: the trial court erred in finding that Mr.

Nikulski controlled NFI.
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A. The trial court’s error was preserved.

At the outset, the Commissioner argues that the irregularity issue
1s not preserved because neither party argued irregularity at the trial
court, yet that was a basis upon which the trial court granted relief,
Appellee Br. 42,—the other basis was “fraud,” for which Nikulski directs
this Court to arguments made in Appellant’s Brief on the error in
concluding fraud existed. See D0032 at 10 (concluding that “[clonduct
that produces a judgment by orchestrating the absence of a real
adversary falls comfortably within the description of extrinsic
irregularity or fraud . . . .” (emphasis added)). Extraordinarily, the
Commissioner is arguing that there exists a loophole where if the trial
court comes to its conclusions of law while side-stepping the pleadings
and arguments made by counsel and parties, he can forever evade judicial
review. That position is certainly problematic. However, this Court need
not address that argument because the error was preserved.

In concluding that there was irregularity, the trial court relied upon
its (erroneous) findings that the Commissioner was an “essential” party,
that the trial court must ensure a live controversy, and that “there was

no real case or controversy because Mr. Nikulski effectively sued himself

19



.....D0032 at 1, 8-10. The Commaissioner agrees that was the trial court’s
reasoning for “irregularity” determination. Appellee Br. 42 (“[t]he district
court concluded there was irregularity under Rule 1.1012, because the
Commissioner was an indispensable party. . . .”). While Mr. Nikulski
agrees that the Commissioner utterly failed to present sufficient evidence
to support a finding of irregularity, Mr. Nikulski did address the
irregularity argument at the trial court numerous times. For example,
this was addressed in his Brief in Support of Motion to Dismiss, see
DO0019 at 6 (“the Commissioner is not a party (or indispensable party)”);
D0019 at 13 (Argument Section II titled, “There Was No Irregularity Or
Fraud In Obtaining the Judgment) (emphasis added); D0019 at 13-15
(Mr. Nikulski arguing the issue of corporate separateness between
himself as an individual and NFT as a corporation); D0019 at 15-17 (Mr.
Nikulski arguing the validity of consent judgments where actions are
permitted absent genuine adversity between the parties). Mr. Nikulski
also addressed the lack of irregularity to support vacatur in his Reply in
Support of Motion to Dismiss, see D0023 at 5 (“proceedings absent
involvement of an adverse party are routinely permitted”); D0023 at 3

(there was no concealment of Mr. Nikulski’s relationship with NFD);

20



D0023 at 4 (addressing the Commissioner’s unsupported and untimely
argument that the Iowa Constitution requires adversity for a civil
action). Mr. Nikulski also argued this point multiple times in his Brief to
this Court. See, Appellant Br. 17, 20-22, 27. The Commissioner’s
argument here i1s completely misplaced.

B. The proper standard of review is de novo.

The Commissioner argues that the correct standard of review is
“corrections of errors at law”. Appellee Br. 41. However, his own reliance
upon Streeter shows he 1s incorrect. This Court held in Streeter that the
standard of review was de novo because it stemmed from a quiet-title
action, which was equitable in nature. Streeter v. Dunn Tr. Dated May
20, 2005, No. 24-1753, -- N.W.3d ---- 2026 WL 1354011, at *3 (Iowa May
15, 2026). Streeter also dealt with a motion to vacate. Id. at *1 (“[als a
result, the district court dismissed the petition to vacate . . . [iln this
appeal, the landowners challenge that ruling.”). Like Streeter, the
expungement action at issue here is also equitable in nature. See Iowa

Code § 502.511. Therefore, this Court’s standard of review is de novo.

21



C. The statute at issue in Streeter is inapplicable here, as it
required notifying all adverse parties, whereas Section 502.511
expressly makes naming the Commissioner permissive, which is
also supported by well-recognized canons of statutory
construction.

The Streeter Court relied upon the quiet-title statute in finding that
“Iowa Code § 649.2 requires a petitioner to name any defendant who the
petitioner ‘is credibly informed and believes ... makes or may make some
claims adverse to the petitioner.” Streeter, 2026 WL 1354011, at *3. The
Streeter Court then went on to say that while Iowa R. Civ. P 1.310(10)
allows service by publication, the petitioner still needs to mail notice to
the party’s last-known address unless no address is known and that a
diligent inquiry has been made to ascertain it. /d. However, the Court
found that the Plaintiff Trust in Streeter knew or should have known of

the other adverse parties, established by clear and convincing evidence.

Id. at *4. Likewise, the duty to notice the Department of Natural
Resources stemmed from another statute conferring an interest in
property. Id. at *3 ([“ulnder Iowa Code § 461A.11(2), lands adjacent to
meandered lakes and streams are subject to the jurisdiction of the DNR

if ‘conveyed by gift, dedication, or other means to the public.”). Both
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statutes in Streeter established a requirement to give certain parties
notice.

Clearly, a statute controls who should receive notice, and here,
Section 502.511 removed the Commissioner as a person who was
required to receive notice. Legislative awareness 1s a most important
canon of statutory construction. “The legislature is presumed to know the
usual meaning ascribed by the courts to language and to intend that
meaning unless the context shows otherwise.” State v. Jones, 298 N.W.2d
296, 298 (Iowa 1980) (internal citations omitted). Under this canon, the
legislature is presumed to know the state of the law “at the time it enacts
a statute.” Id. Also key to this analysis is the canon of plain meaning.
This Court determines legislative intent from what the legislature said,
not from what it might or should have said. lowa Comprehensive
Petroleum Underground Storage Tank Fund Bd. v. Shell Oil Co., 606
N.W.2d 376, 379 (Iowa 2000). “If the language is clear and unambiguous,
we apply a plain and rational meaning in light of the subject matter of
the statute.” I1d.

Here, the legislature consciously and affirmatively removed the

Commissioner as an indispensable party from section 502.511, the key
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statute at issue. See Appellant Br. 19. Notably, the trial court made this
finding as well, and was correct on this point. DO027 at 8. Put simply, the
legislature, when enacting section 502.511, knew of the law and
definitions of indispensable parties enshrined in Rule 1.234. Therefore,
the legislature intentionally and consciously removed the Commissioner
as a mandatory party—changing the language of the statute from “shall”
to “may”—because they knowingly decided the Commissioner was not
indispensable to expungement cases.? Likely because legislature knew
that the Commaissioner’s duties, as illustrated above in Section I, were
unaffected by expungement.

Moreover, the plain language of the Statute is unambiguous.
Section 502.511 names only two potential responding parties, the
Commissioner or the investment adviser that reported the information
In the record in the investment adviser registration depository
(“Reporter,” for short). The Commissioner argues that “even if not an

indispensable party, it should be beyond debate that the Commissioner

2 Notably, even the Commissioner acknowledges that he is not an indispensable party
to all expungement matters under the Statute. See, D0016 at p. 5 (Commissioner
stating: “[tlhere may be instances where the Commissioner is not an indispensable
party [in expungement proceedings], but in this case — due to Mr. Nikulski’s self-
dealing — there is no doubt the Commissioner is indispensable.”

24



could have intervened as of right had he received notice of the action.”
Appellee Br. 39. However, the legislature never required the
Commissioner to receive notice of the action. If the legislature felt that
such notice was required, it could just as easily have added provisions
requiring petitioners to serve notice upon the Commissioner, like it has
done with other statutes. Again, the legislature knew of the law and
consciously decided to craft Section 502.511 to avoid providing such
notice.

The Commissioner would have this Court ignore both well-
recognized canons of statutory construction to arrive at truly absurd and
convoluted results. Notably, the Commissioner does not cite any lowa
case or authority that has applied this distributive canon. In any event,
while performing the mental gymnastics of the distributive canon, the
Commissioner forgets about choice. The choice to name the
Commissioner, the Reporter, or both is key to understanding how the
plain language supports Mr. Nikulski’s reading of section 502.511, and
the legislature’s intent. Updating the Reading Law example cited by the
Commissioner, Appellee Br. 54, the addition of choice forms a truly

unintentional result: “(A) men and (B) women may become members of
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(Y) fraternities and (Z) sororities.” Assuming the Reading Law example
maintains that men were meant to be in fraternities and women,
sororities, as context would provide, it creates a result no one intended:
men can be in sororities and women can be in fraternities. The plain and
unambiguous meaning of section 502.511 cannot support such an
outcome.

To support his reading of the statute, the Commissioner reiterates
an Interest-in-the-records argument, which has been sufficiently
addressed in Section I of this Reply Brief. Next, the Commissioner
supports his reading by arguing that judgments do not bind nonparties
to the litigation. Appellee Br. 56. However, notably absent from the Order
of Judgment is any decree or order directing the Commissioner to act or
refrain from acting. D0014 at 1. Instead, what is present is a decree that
certain disclosures shall be expunged from the CRD, IARD, IAPD, and
BrokerCheck. The Commissioner’s role, if any, is purely ministerial at
this juncture; as stated above, his regulatory interest is preserved
because his ability to investigate developing trends and protect the public
remains untouched by the expungement, and expunging information

with no regulatory value better informs the investors.
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Additionally, the irregularity or fraud found in Streeter — where
there was clear and convincing evidence in the record that the Trust did
not comply with the explicit notice requirement of the statute — is not
present here. The court in Streeter indicated that "the record
demonstrates the Trust's actual knowledge of these interests”, and
because “the Trust was required to provide direct notice to these
claimants ... [its] failure constitutes a procedural irregularity within the
meaning of rule 1.1012(2), requiring that the default judgment be
vacated.” Streeter, 2026 WL 1354011, at *4. The record before this Court
contains no evidence, let alone clear and convincing, that Mr. Nikulski
was aware that he was to give notice to the Commissioner. Unlike
Streeter, where Iowa Codes § 649.2 and § 461A.11(2) explicitly required
naming and noticing certain parties, Section 502.511 here expressly
allowed Mr. Nikulski to choose not to notice the Commissioner.
Therefore, Streeter does not apply to this case.

D. The trial court erred in finding that Nikulski controlled both
sides of the expungement action.

Findings of the trial court must be properly supported by competent
evidence. Gildner Bros. v. Ford Hopkins Co., 235 Iowa 191, 195, 16

N.W.2d 229, 232 (1944). Iowa R. Evid. 5.602 requires personal knowledge
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as a requisite of admissible evidence. The Rule applies to testimony
presented by affidavit. Although couched within Rule 1.981(5) (summary
judgment), “affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated
therein.” ITowa R. Civ. P. 1.981(5); see also Cap. One Bank (USA), N.A. v.
Taylor, No. 13-2043, 2015 WL 7567398 (Iowa Ct. App. Nov. 25, 2015).
Furthermore, arguments of counsel are not competent evidence.
Rosenberger Enters., Inc. v. Ins. Serv. Corp. of Iowa, 541 N.W.2d 904,
908 (Iowa Ct. App. 1995) (“Counsel has no right to create evidence by his
or her arguments . . . .”); see also, lowa State Bar Ass'n, Iowa Civil Jury
Instruction 100.4 (2025) (“[s]tatements, arguments, questions and
comments by the lawyers” are not evidence).

The trial court, in ruling that the Petition to Vacate should be
granted, found that the “irregularity” preventing a fair submission of the
controversy, was due to the fact that the respondent, NFI, “was a firm
owned and controlled by the petitioner.” D0027 at 9. The trial court then
further finds that the “undisputed record shows that Mr. Nikulski

controlled both sides of the expungement action.” /d. at 9. These findings
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are crucial to the trial court's decision because it formed the “structure”
that deprived the trial court of “genuine adversity and . . . true
controversy.” Id. Thus, according to the trial court, the Commissioner was
an indispensable party because he was the “party best positioned to
contest expungement.” /d. However, there was no competent evidence
that supported these findings.

To demonstrate the lack of competent evidence, we begin with
highlighting what is in the record. There are screenshots of Mr.
Nikulski’s website, filings with the Secretary of State, and records on the
IAPD, that all point to Mr. Nikulski holding positions at NFI such as
president, secretary, treasurer, chief compliance officer, and registered
agent around 2022-2025 timeframe. Ex. 1-4 attached to D0016. There is
an Affidavit of Andrew Hartnett (“Hartnett Affidavit”) that repeats
similar information. Attachment to D0016 at 9§ 13. While these purport
to be evidentiary, the most these exhibits can establish is what they
show, that Mr. Nikulski held these positions at NFI. That 1s all. The
Hartnett Affidavit then stated “[ulpon information and belief” that “Mr.
Nikulski controlled the Defendant’s actions during the company’s

litigation against himself . . . [he] was the Plaintiff in the above-captioned

29



matter while also being in control of the Defendant.” Attachment to
D0016 at 9 14. The next paragraph also alleges upon information and
belief, further allegations about fraud on the court. See Attachment to
DO0016 at 9 15. These statements made upon information and belief are
not assertions made of personal knowledge, and thus are not competent
evidence. Additionally, these statements made upon information and
belief, as well as allegations in the Petition to Vacate, are better
categorized as arguments by counsel. These arguments and allegations
made without personal knowledge are not competent evidence and
cannot support the findings by the trial court that Mr. Nikulski was
undeniably in control of NFI. Thus, the trial court erred in finding that
there was no adversarial relationship in this case.

Indeed, the record does not contain any evidence that Mr. Nikulski
controlled NFI as it relates to this case, sufficient to constitute any
alleged fraud or irregularity. See, Adam v. Mt. Pleasant Bank & Tr. Co.,
355 N.W.2d 868, 872 (Iowa 1984) (“The corporate veil may be pierced
where the corporation is a mere shell, an alter ego of its controlling owner
which served no legitimate business purpose.”) (citing Northwestern Nat.

Bank of Sioux City v. Metro Center, Inc., 303 N.W.2d 395 (Iowa 1981)).
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The mere fact that Mr. Nikulski holds leadership positions at NFI does
not amount to a showing that he directed NFI to consent, and that

direction amounted to fraud or irregularity.

CONCLUSION

For the reasons set forth in this brief and the previously filed
Appellant’s Brief and Argument, the Appellant, Mr. Brian J. Nikulski,
respectfully requests that the Order Granting the Petition to Vacate be

reversed.

Respectfully Submitted,

By: /s/ Michael Bessette
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