
1 
 

IN THE SUPREME COURT OF IOWA 
 

 
SUPREME COURT NO. 26-0048 

CERRO GORDO COUNTY CASE NO. LACV073922 
 

 
KATHLEEN MCENELLY, 

Plaintiff-Appellant, 
 

VS. 
 

MERCY HEALTH SERVICES-IOWA CORP. d/b/a MERCYONE NORTH 
IOWA MEDICAL CENTER, TRINITY HEALTH CORPORATION, and 

BRITTANY ERICKSON, 
Defendants-Appellees. 

 

 
APPEAL FROM THE IOWA DISTRICT COURT FOR CERRO GORDO 

COUNTY 
THE HONORABLE BLAKE H. NORMAN 

 

 
APPELLANT’S REPLY BRIEF 

 

 
 

FIEDLER LAW FIRM, P.L.C. 
Madison Fiedler-Carlson AT0013712 
madison@employmentlawiowa.com 
Alexis Mullaney AT0012753 
alexis@employmentlawnebraska.com 
8831 Windsor Parkway 
Johnston, IA 50131 
Telephone: (515) 254-1999 
Fax: (515) 254-9923 
ATTORNEYS FOR PLAINTIFF-
APPELLANT 

 
  

E
L

E
C

T
R

O
N

IC
A

L
L

Y
 F

IL
E

D
   

   
   

   
A

PR
 2

4,
 2

02
6 

   
   

   
  C

L
E

R
K

 O
F 

SU
PR

E
M

E
 C

O
U

R
T

mailto:madison@employmentlawiowa.com
mailto:alexis@employmentlawnebraska.com


2 
 

TABLE OF CONTENTS 
 

TABLE OF AUTHORITIES .............................................................................................. 3 
ARGUMENT ......................................................................................................................... 5 

I. A REASONABLE JURY COULD FIND THAT PLAINTIFF ENGAGED IN 
PROTECTED ACTIVITY ....................................................................................... 5 

A. A Reasonable Jury Could Find That Plaintiff Engaged In Protected 
Opposition ............................................................................................................... 6 

1. MercyOne Was Alerted to Plaintiff’s Protected Opposition ......................... 6 
2. Plaintiff’s Claim Is Not Based on Generalized Complaints About Severance
  ............................................................................................................................... 7 

B. A Reasonable Jury Could Find That Plaintiff Engaged In Protected 
Participation or Assistance .................................................................................... 8 

1. A Reasonable Jury Could Find Plaintiff’s Conduct Was Integral to an 
Anticipated Proceeding ............................................................................................ 10 

II. PERCEIVED PROTECTED ACTIVITY IS STRAIGHTFORWARD 
APPLICATION OF RETALIATION PRINCIPLES ....................................... 11 

A. Disability Law Is Not Fundamentally Different ............................................... 15 
III. SUMMARY JUDGMENT IS INAPPROPRIATE UNDER THESE 

CIRCUMSTANCES................................................................................................. 17 
A. Plaintiff Preserved Her Retaliation Theory, Including Causation And Pretext

 ................................................................................................................................. 17 
B. Genuine Issues of Material Fact Preclude Summary Judgment ..................... 19 

1. Disputed Facts Bearing on Protected Activity .............................................. 19 
2. Disputed Facts Bearing on Causation............................................................. 21 
3. Disputed Facts Bearing on Pretext ................................................................. 21 
4. Summary Judgment Is Improper ..................................................................... 22 

CONCLUSION ................................................................................................................... 23 
ATTORNEY’S COST CERTIFICATE ........................................................................... 24 
CERTIFICATE OF COMPLIANCE .............................................................................. 24 
CERTIFICATE OF SERVICE AND FILING .............................................................. 25 
 
 
 
  



3 
 

TABLE OF AUTHORITIES 
 

Cases 

Annear v. State, 454 N.W.2d 869, 875 (Iowa 1990) ........................................................... 15 

Brown v. Hy-Vee Food Stores, Inc., 407 N.W.2d 598, 600 (Iowa 1987) .............................. 16 

Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 67 (2006) .......................................... 14 

Channon v. UPS, 629 N.W.2d 835 (Iowa 2001) ................................................................. 11 

Cloninger v. Behavioral Health Concepts, Inc., 2006 U.S. Dist. LEXIS 99407, at *8 (W.D. 
Mo. Jan. 23, 2006) ............................................................................................................ 10 

Crawford v. Metropolitan Government of Nashville and Davidson County, 555 U.S. 271 (2009) 6 

Croushorn v. Bd. of Trs., 518 F. Supp. 9, 22-25 (M.D. Tenn. 1980) ..................................... 9 

Dickey v. Mahaska Health P’ship, 2025 U.S. Dist. LEXIS 257040, at *24-26 (S.D. Iowa 
Apr. 22, 2025) ..................................................................................................................... 6 

EEOC v. Johnson Co., 18 FEP 896 (D.Minn.1978) .............................................................. 6 

Fitzgerald v. Salsbury Chem., Inc., 613 N.W.2d 275, 287 (Iowa 2000) ........................ 5, 9, 12 

Gifford v. Atchison, Topeka and Santa Fe Ry. Co., 685 F.2d 1149 (9th Cir. 1982) .............. 10 

Godfrey v. State, 962 N.W.2d 84 (Iowa 2021) ........................................................6, 7, 12, 14 

Goodpaster v. Schwan’s Home Serv., Inc., 849 N.W.2d 1, 6 (Iowa 2014) .............................. 22 

Grant v. Hazelett Strip-Casting Corp., 880 F.2d 1564 (2d Cir. 1989) .................................... 6 

Hashimoto v. Dalton, 118 F.3d 671 (9th Cir. 1997) ............................................................... 9 

Hawkins v. Grinnell Reg’l Med’l Ctr., 929 N.W.2d 261 (Iowa 2019) .............................. 6, 14 

Heffernan v. City of Paterson, 578 U.S. 266 (2016) .................................................. 13, 14 

Howell v. Merritt Co., 585 N.W.2d 278, 280–81 (Iowa 1998) ...................................... 16, 17 

Lamasters v. State, 821 N.W.2d 856, 864 (Iowa 2012) ........................................... 17, 18, 19 

Linn Co-op. Oil Co. v. Quigley, 305 N.W.2d 729, 732 (Iowa 1981) ...................................... 9 



4 
 

McClure v. E.I. du Pont de Nemours & Co., 23 N.W.3d 33, 44–45 (Iowa 2025) ............... 16 

Meier v. Senecaut, 641 N.W.2d 532, 539 (Iowa 2002) ................................................... 17, 19 

Sommers v. Iowa Civil Rights Com., 337 N.W.2d 470 (Iowa 1983) .................................. 6, 15 

Vincent v. Four M Paper Corp., 589 N.W.2d 55, 62 (Iowa 1999) ....................................... 16 

 

Statutes 

IOWA CODE § 216.11(2) ................................................................................................... 9, 12 

IOWA CODE § 216.18(1) ................................................................................................... 6, 14 

IOWA CODE § 216.2(16) ....................................................................................................... 15 

IOWA CODE § 216.2(7) ......................................................................................................... 15 

 

Rules 

Iowa Admin. Code r. 161–8.1(216) .................................................................................... 15 

 

  



5 
 

ARGUMENT 
 

This appeal turns on one question: whether summary judgment was proper 

where the employer fired an employee because it believed she was assisting a 

discrimination claim, and the record contains evidence supporting that belief.   

In 2000, this Court in Fitzgerald v. Salsbury Chem., Inc., agreed that in a claim of 

wrongful discharge in violation of public policy, a dismissed employee must normally 

engage in protected conduct before a termination can undermine public policy.  613 

N.W.2d 275, 287 (Iowa 2000). 

However, we view the good faith intent to engage in a protected activity 
the same as performing the protected activity.  Teachout, 584 N.W.2d at 
301.  This is because employees would be discouraged from engaging in 
the public policy if they were discharged for their intent to engage in the 
public policy the same as if they actually engaged in the conduct. 

 
Id.  These same principles apply in an ICRA retaliation claim. 

Here, a reasonable jury could find that Plaintiff Kathy McEnelly engaged in 

protected activity under existing Iowa and federal case law.  Even if Defendants were 

mistaken about the nature of Plaintiff’s speech, their perception confirms the protected 

nature of Plaintiff’s conduct and their impermissible motive in firing Plaintiff. 

Consistent with Iowa law and precedent, this Court should reverse and remand 

the district court’s grant of summary judgment. 

I. A REASONABLE JURY COULD FIND THAT PLAINTIFF ENGAGED 
IN PROTECTED ACTIVITY 
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The retaliation standard MercyOne applies to both “opposition” and 

“participation” is overly narrow and would be contrary to the Iowa Civil Rights Act’s 

purpose and the requirement that it be construed “broadly to effectuate its purposes.”  

See IOWA CODE § 216.18(1); Sommers v. Iowa Civil Rights Com., 337 N.W.2d 470, 473 

(Iowa 1983); Hawkins v. Grinnell Reg’l Med’l Ctr., 929 N.W.2d 261, 270-71 (Iowa 2019). 

A. A Reasonable Jury Could Find That Plaintiff Engaged In Protected 
Opposition 

 
The opposition clause protects a broad range of conduct.  See EEOC v. Johnson 

Co., 18 FEP 896 (D.Minn.1978); Dickey v. Mahaska Health P’ship, 2025 U.S. Dist. LEXIS 

257040, at *24-26 (S.D. Iowa Apr. 22, 2025) (recognizing that employees may oppose 

discrimination through everyday workplace conduct, including refusing discriminatory 

directives or responding to inquiries, without formal or proactive complaints).  It is not 

limited to formal complaints or initiated reports; it includes informal expressions of 

concern and support for others raising discrimination issues.  See Grant v. Hazelett Strip-

Casting Corp., 880 F.2d 1564, 1570 (2d Cir. 1989) (holding that accurately recording the 

employer’s illegal requirements for a job posting and refusing to destroy copies of it 

afterwards was sufficient opposition).   

1. MercyOne Was Alerted to Plaintiff’s Protected Opposition 
 

The governing “opposition” standard is whether the employee’s conduct, viewed 

in context, would alert the employer to a reasonable belief that unlawful discrimination 

is at issue.  Godfrey v. State, 962 N.W.2d 84, 107 (Iowa 2021).  The issue in Godfrey was 
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whether the employer understood the employee’s conduct was related to unlawful 

discrimination, not whether the employee’s objection was sufficiently emphatic. 

In Godfrey, the employer had no basis to understand the employee’s conduct 

related to discrimination rather than a mere personal dispute.  Id. at 108.  It was 

fundamentally an issue of the employer’s knowledge, not the employee’s 

conduct.  See id.  Godfrey does not bar claims where the employer actually understood 

the employee’s conduct as connected to discrimination; it bars only claims where that 

connection is absent from the record. 

Here, evidence MercyOne was fully aware of the connection between Plaintiff’s 

conduct and Flatness’ claims supports the inference that Plaintiff engaged in protected 

conduct.  Unlike Godfrey, where the conduct was facially neutral and unconnected to 

any protected classification, the record at summary judgment in this case supports a 

reasonable inference that MercyOne did not view Plaintiff’s conduct as a neutral 

discussion about severance, but as conduct connected to a potential discrimination 

claim.  That is sufficient under Godfrey to create a jury question on protected activity. 

The distinction between this case and Godfrey is factual, not legal.  Recognizing a 

triable issue here applies rather than modifies the Godfrey standard.  A ruling for 

Plaintiff-Appellant rests on the existing requirement that the employer have knowledge 

of discrimination-related concerns, not on any expansion of doctrine. 

2. Plaintiff’s Claim Is Not Based on Generalized Complaints 
About Severance 
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MercyOne mischaracterizes the claim as resting on opposition to a severance 

decision in the abstract.  That is not the theory Plaintiff-Appellant presented. 

Plaintiff’s conduct was tied to differential treatment in the context of disability 

and protected leave, not merely the topic of severance.  The relevant question is not 

whether complaints about severance are inherently protected, but whether, in context, 

Plaintiff’s conduct conveyed concern about potentially unlawful disparate treatment. 

MercyOne’s attempt to recast the evidence, such as suggesting the reference to 

a “case” meant only a “case for severance,” raises a factual dispute, not a basis for 

summary judgment.  A reasonable jury could decline to accept MercyOne’s contrived 

definition of “case,” and instead recognize this word held its ordinary meaning, 

referring to a legal or administrative claim. The latter interpretation would be 

particularly persuasive given MercyOne’s own acknowledgment of risk and the 

surrounding context. 

In sum, the record contains sufficient evidence for a reasonable jury to find that 

Plaintiff’s conduct, viewed in context, constituted protected opposition under the 

ICRA.  Because that determination depends on competing inferences and credibility 

assessments, it cannot be resolved as a matter of law. 

B. A Reasonable Jury Could Find That Plaintiff Engaged In Protected 
Participation or Assistance 
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MercyOne’s next argument rests on a narrow premise: that the participation 

clause applies only after a formal complaint has been filed with the Iowa Civil Rights 

Commission.  The statutory text of the ICRA does not impose that limitation. 

Section 216.11(2) protects individuals who have “made a complaint, testified, 

assisted, or participated in any manner in any investigation, proceeding, or hearing” 

under the Act.  IOWA CODE § 216.11(2).  The statute does not define “proceeding,” nor 

does it restrict protection to formal, filed actions.  See IOWA CODE § 216.11(2).  The 

inclusion of terms like “assisted” and “participated in any manner” reflects a broader 

scope, extending beyond the moment a complaint is formally initiated.  See Linn Co-op. 

Oil Co. v. Quigley, 305 N.W.2d 729, 732 (Iowa 1981); Becker v. Jostens, Inc., 210 F. Supp. 

3d 1110, 1121 (D. Minn. 2016).   

Consistent with that approach, courts interpreting analogous provisions have 

recognized that conduct closely tied to the initiation or anticipated filing of a 

complaint may fall within the participation clause, particularly where the employer 

understands it as such.  See Fitzgerald, 613 N.W.2d at 287 (finding protected activity 

when an employee internally supported a coworker who threatened a lawsuit, even 

though no formal proceeding had been initiated). 

Assistance qualifies as participation when the employee’s conduct is functionally 

connected to the development of a discrimination claim and is understood by the 

employer as such.  See Croushorn v. Bd. of Trs., 518 F. Supp. 9, 22-25 (M.D. Tenn. 1980); 

Hashimoto v. Dalton, 118 F.3d 671, 680 (9th Cir. 1997); Gifford v. Atchison, Topeka and Santa 
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Fe Ry. Co., 685 F.2d 1149, 1156-57 (9th Cir. 1982); Cloninger v. Behavioral Health Concepts, 

Inc., 2006 U.S. Dist. LEXIS 99407, at *8 (W.D. Mo. Jan. 23, 2006); Brower v. Runyon, 178 

F.3d 1002, 1005-06 (8th Cir. 1999) (“Retaliation may have a chilling effect regardless of 

whether an employer acts after a formal complaint has been filed or after it knows one 

is to be filed.”).  An employer may not avoid the participation clause by retaliating 

before a claim is formally filed if the retaliation is aimed at deterring or punishing 

assistance in claim development. 

1. A Reasonable Jury Could Find Plaintiff’s Conduct Was 
Integral to an Anticipated Proceeding 

 
Viewed in the light most favorable to McEnelly, the record supports a finding 

that her conduct was functionally connected to the initiation of a civil rights claim.  At 

the time of the events at issue: 

• MercyOne knew Flatness was asserting that her termination and denial of 
severance were tied to her disability and protected leave (D0070, P.Conf.App. 
17)(3/6/26); 
 

• MercyOne knew McEnelly discussed comparator information with Flatness and 
expressed concern about Flatness’ treatment (D0049, P.App. 3-4)(10/3/25); 
(D0070, P.Conf.App. 20)(3/6/26);  
 

• MercyOne knew McEnelly discussed her concerns about comparator 
information and Flatness’ treatment with MercyOne (D0049, P.App. 3-
4)(10/3/25); (D0070, P.Conf.App. 20)(3/6/26); and 

 

• MercyOne understood those discussions as contributing to a potential claim, 
describing them as helping to “build a case” and creating “risk” to MercyOne 
(D0049, P.App. 3-4)(10/3/25) 
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From this evidence, a reasonable jury could conclude that McEnelly’s conduct was not 

a generalized workplace conversation, but rather assistance in the development of a 

discrimination claim, an activity closely tied to the initiation of a proceeding under the 

ICRA. 

The absence of a formally filed complaint at that precise moment does not 

resolve the issue as a matter of law.  Retaliation concerns arise not only after a complaint 

is filed, but also when an employer acts to prevent or deter the filing of one.  Brower, 

178 F.3d at 1005-06; see also Channon v. UPS, 629 N.W.2d 835, 862 (Iowa 2001). 

Limiting the participation clause to post-filing conduct would allow employers 

to retaliate at the earliest—and often most consequential—stage of the process without 

consequence. 

Whether Plaintiff’s conduct qualifies as protected participation or assistance 

depends on how the facts are understood and what inferences are drawn from them. 

Those are determinations for a fact-finder, not for resolution as a matter of law.  

Because a reasonable jury could find that Plaintiff assisted in the development of a 

discrimination claim and that MercyOne took adverse action in response to that 

assistance, summary judgment was improper.   

On this record, a reasonable jury could find that Plaintiff’s conduct constituted 

protected opposition or assistance under § 216.11(2). 

II. PERCEIVED PROTECTED ACTIVITY IS STRAIGHTFORWARD 
APPLICATION OF RETALIATION PRINCIPLES 

 



12 
 

Even if this Court were to conclude that Plaintiff’s conduct ultimately falls 

outside the definition of protected opposition or assistance, summary judgment still 

cannot stand where the employer took an adverse action based on the belief that she 

engaged in protected activity. 

MercyOne attempts to reframe the issue by arguing that the text of the ICRA 

focuses on the employee’s conduct rather than the employer’s perception.  That framing 

is incorrect. 

A retaliation claim does not turn on whether the employer’s belief was correct; 

it turns on whether the employer acted because it believed the employee was engaging 

in protected activity.  See IOWA CODE § 216.11(2); Fitzgerald, 613 N.W.2d at 287 (“we 

view the good faith intent to engage in protected activity the same as performing the 

protected activity.”).  An employer’s mistaken belief does not defeat causation where 

that belief itself motivates the adverse action.  The ICRA’s anti-retaliation provision is 

a causation-based inquiry.  The statute asks why the employer acted, not whether the 

employee’s conduct satisfies a rigid, post hoc characterization.  As this Court has 

recognized, retaliation claims turn on the employer’s motive.  Godfrey, 962 N.W.2d at 

107.  The employee’s conduct matters only insofar as it is the object of that motive. 

In other words, the statute does not impose a requirement that the employee’s 

conduct be perfectly articulated or formally expressed.  It asks whether the employer 

acted because it believed the employee was opposing discrimination.  The focus remains 

on the employer’s reason for acting. 
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MercyOne’s attempt to distinguish Heffernan v. City of Paterson on the ground that 

it arises under the First Amendment rather than a statutory retaliation scheme does not 

withstand scrutiny.  The underlying structure of retaliation claims is materially the same. 

In Heffernan, the United States Supreme Court held that liability turns on the 

employer’s retaliatory motive, even when that motive is based on a mistaken belief 

about the employee’s conduct. 578 U.S. 266, 272–73 (2016).  The Court emphasized 

that the relevant inquiry is what the employer believed and why it acted on that belief.  

Id. at 273. That principle was not tied to any unique feature of the First Amendment; it 

reflects a general rule about retaliation: it is the employer’s intent to punish 

protected activity that the law prohibits. 

That same structure governs ICRA retaliation claims.  Both require (1) protected 

activity, (2) adverse action, and (3) a causal connection between the two.  In both 

contexts, the causation element asks whether the employer acted because of the 

protected activity.  Nothing in that framework suggests that liability depends on the 

objective correctness of the employer’s understanding of the employee’s conduct. 

Justice Thomas’s dissent in Heffernan advanced the same argument MercyOne 

makes here: that a retaliation claim fails unless the employee actually engaged in 

protected activity.  Id. at 276–77 (Thomas, J., dissenting).  The majority rejected that 

position, explaining that retaliation law is concerned with deterring employer conduct 

that chills protected activity, not with parsing whether the employee’s conduct 

ultimately qualifies under a technical definition.  Id. at 273. 
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That rationale applies with equal force under the ICRA.  The purpose of the 

statute is to eliminate discrimination and ensure that employees feel free to oppose it. 

IOWA CODE § 216.18(1); Hawkins v. Grinnell Reg’l Med. Ctr., 929 N.W.2d 261, 270–71 

(Iowa 2019).  The anti-retaliation provision exists so that employees may “feel free to 

express condemnation of discrimination.” Godfrey, 962 N.W.2d at 108. 

If an employer can fire an employee based on its belief that the employee is 

assisting or opposing discrimination and then avoid liability by arguing that the belief 

was mistaken, the statute’s protections are undermined.  The chilling effect is 

identical whether the employer’s belief is accurate or not.  As the United States 

Supreme Court explained, punishing one employee signals to others that engaging in 

protected activity carries risk.  Heffernan, 578 U.S. at 273. 

This principle is not unique to constitutional claims.  Federal retaliation 

jurisprudence more broadly recognizes that anti-retaliation provisions are designed to 

ensure employee cooperation in enforcing the law.  See Burlington N. & Santa Fe Ry. v. 

White, 548 U.S. 53, 67 (2006).  That purpose would be defeated if protection turned on 

technical distinctions about whether the employee’s conduct ultimately meets a legal 

definition rather than on the employer’s motive in acting against an employee. 

Accordingly, recognizing liability based on an employer’s perception of protected 

activity does not expand retaliation law.  It simply applies the settled principle that 

retaliation claims are concerned with the employer’s reasons for acting.  The ICRA, like 
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other anti-retaliation regimes, prohibits adverse action taken because the employer 

seeks to punish or deter what it understands to be protected conduct. 

A. Disability Law Is Not Fundamentally Different 
 

MercyOne argues that “perceived” status in disability discrimination cases is 

fundamentally different because the Iowa Administrative Code expressly includes 

individuals “regarded as having an impairment.”  See Iowa Admin. Code r. 161–8.1(216). 

That argument overstates the significance of the regulation and misunderstands the 

source of the doctrine. 

The ICRA itself does not expressly include “perceived” or “regarded as” 

language in its definition of disability.  See IOWA CODE § 216.2(7).  By contrast, the 

legislature has, in other contexts, expressly included “actual or perceived” status, such 

as in the definition of sexual orientation.  See IOWA CODE § 216.2(16).  The absence of 

parallel language in the disability definition did not prevent Iowa courts from 

recognizing “regarded as” claims as actionable under the statute. 

That development did not arise from the administrative rule.  The Iowa Office 

of Civil Rights’ regulations are interpretive tools, not independent sources of 

substantive rights.  See Annear v. State, 454 N.W.2d 869, 875 (Iowa 1990); Sommers, 337 

N.W.2d at 474–75.  An agency may not expand the scope of the statute it administers.  

Sommers, 337 N.W.2d at 475.  Thus, the recognition of “regarded as” disability claims 

ultimately rests on judicial interpretation of the ICRA’s text and purpose, not on the 

existence of regulatory language. 
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Consistent with that understanding, this Court has long held that ICRA liability 

turns on the employer’s motivation, including situations where that motivation is based 

on a mistaken belief.  See Howell v. Merritt Co., 585 N.W.2d 278, 280–81 (Iowa 1998); 

Vincent v. Four M Paper Corp., 589 N.W.2d 55, 62 (Iowa 1999).  Those decisions 

recognize that discrimination occurs when an employer acts on prejudice, assumption, 

or misperception, regardless of whether the underlying belief is accurate.  Id. 

The same principle applies here.  Recognizing retaliation based on perceived 

protected activity does not expand the statute; it applies the same causation-focused 

framework already used in ICRA, Title VII, and ADA disability cases.  In all contexts, 

the relevant inquiry is whether the employer acted for a prohibited reason. 

Nor does recognition of perception-based claims create unbounded liability.  

Iowa courts have consistently required plaintiffs to prove the employer’s perception 

with admissible evidence and have rejected claims where that proof is lacking.  See, e.g., 

Brown v. Hy-Vee Food Stores, Inc., 407 N.W.2d 598, 600 (Iowa 1987); Vincent, 589 N.W.2d 

at 62; McClure v. E.I. du Pont de Nemours & Co., 23 N.W.3d 33, 44–45 (Iowa 2025).   

The same evidentiary constraints apply here.  Not every termination inherently 

becomes a potential perceived disability discrimination case today, nor would every 

termination run the risk of becoming a perceived retaliation case without the evidence 

required to support that claim.  

Finally, the policy rationale underlying “regarded as” disability claims reinforces 

rather than undermines Appellant’s position.  As this Court has explained, recognizing 
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such claims prevents adverse employment actions based on “prejudices, ignorance, and 

stereotypes,” regardless of whether the perceived condition exists.  Howell, 585 N.W.2d 

at 281.  Retaliation law serves the same function: it prevents employers from acting on 

a desire to punish or deter what they understand to be protected conduct. 

Accordingly, recognizing retaliation based on perceived protected activity is not 

a departure from Iowa law.  It is a straightforward application of the same principle 

already embedded in the Court’s ICRA jurisprudence: liability turns on the employer’s 

prohibited motive, even when that motive rests on a mistaken belief. 

III. SUMMARY JUDGMENT IS INAPPROPRIATE UNDER THESE 
CIRCUMSTANCES 

 
A. Plaintiff Preserved Her Retaliation Theory, Including Causation And 

Pretext 
 

Error preservation requires that an issue be raised in the district court and ruled 

upon.  But Iowa law does not demand rigid, element-by-element labeling.  The question 

is whether the substance of the claim was presented in a manner that alerted the district 

court to the issue and allowed it to rule.  See Lamasters v. State, 821 N.W.2d 856, 864 

(Iowa 2012); Meier v. Senecaut, 641 N.W.2d 532, 539 (Iowa 2002).  That standard is 

satisfied here. 

MercyOne argues that Plaintiff failed to preserve her arguments regarding 

causation and pretext.  That argument improperly fragments what was consistently 

presented as a single, unified retaliation theory: MercyOne fired Plaintiff because it 

believed she was assisting a coworker in pursuing a discrimination claim.  See D0048, 
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Plaintiff’s Brief (10/3/25); D0062, Motion To Reconsider (11/13/25).  That theory 

necessarily encompasses the core components of a retaliation claim: protected activity 

(actual or perceived), employer knowledge, and causation.  Iowa law does not require 

parties to isolate each component with doctrinal precision so long as the underlying 

issue is fairly presented.   See Lamasters, 821 N.W.2d at 864. 

The record shows that McEnelly squarely raised causation.  She argued that she 

provided comparator information, that MercyOne knew of and reacted to that conduct, 

and that MercyOne expressly stated she had “helped build a case” against it.  These 

arguments directly address why MercyOne acted and therefore satisfy the causation 

element.  They are not separate claims; they are part of the same theory consistently 

advanced from summary judgment through reconsideration. 

The same is true of pretext.  Plaintiff identified disputes regarding what 

information she actually shared, whether that conduct violated any confidentiality 

policy, and whether MercyOne’s stated reason for termination was consistent with its 

own witnesses and decision makers.  Those arguments go directly to whether 

MercyOne’s stated rationale was a pretext for retaliation.  Iowa courts routinely treat 

such arguments as sufficient to preserve pretext without requiring formal labeling. 

Even if the district court viewed Plaintiff’s arguments as limited to the first 

element of the prima facie case, any potential preservation issue was cured by her Rule 

1.904(2) motion.  That motion expressly clarified that MercyOne’s perception was 

relevant not only to causation but also to whether McEnelly engaged in protected 
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activity, and it requested reconsideration on that basis.  A Rule 1.904(2) motion 

preserves error when it asks the district court to address an argument it misunderstood 

or failed to resolve.  Meier, 641 N.W.2d at 537–38. 

Finally, the district court’s ruling confirms preservation.  The court stated it 

reviewed “the entirety of the motion, arguments, and requested relief,” demonstrating 

that it considered and rejected McEnelly’s theory.  That is sufficient even if the ruling 

did not address each sub-argument in detail.  See Lamasters, 821 N.W.2d at 864. 

In short, Plaintiff consistently presented a single retaliation theory encompassing 

protected activity, causation, and pretext.  The district court understood and ruled on 

that theory.  Iowa’s preservation requirements demand no more. 

B. Genuine Issues of Material Fact Preclude Summary Judgment 
 

Summary judgment is improper where the record, viewed in the light most 

favorable to the nonmoving party, would permit a reasonable fact-finder to resolve a 

material issue in that party’s favor.  The disputed facts here1 are not peripheral; they go 

directly to the prima facie elements of retaliation (particularly whether Plaintiff engaged 

in protected activity) as well as to causation and pretext. 

1. Disputed Facts Bearing on Protected Activity 
 

 
1 The citations underlying these facts are included in Appellant’s Statement of Facts but 
have been excluded here for brevity and focus. 
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The district court’s ruling turned on the conclusion that Plaintiff did not engage 

in protected activity.  But that conclusion depends on contested facts and competing 

inferences. 

First, there is a factual dispute regarding what Plaintiff actually communicated to 

Flatness.  Plaintiff maintains she shared only generalized, non-identifying information 

about severance practices, while MercyOne asserts she disclosed specific confidential 

details about a prior termination.  This dispute matters because the nature of the 

information shared bears directly on whether her conduct could reasonably be 

understood as supporting a discrimination concern, rather than merely engaging in 

casual workplace discussion. 

Second, the record is disputed as to what MercyOne understood Plaintiff’s 

conduct to be.  McEnelly presented evidence that decision makers believed her 

statements could “help build a case” and “put the organization at risk.”  A reasonable 

fact-finder could interpret those statements as reflecting an understanding that 

Plaintiff’s conduct related to a potential discrimination claim.  That evidence bears 

directly on whether her conduct, viewed in context, alerted the employer to opposition 

or assistance related to unlawful discrimination, as required under Iowa law. 

Third, there is a dispute regarding what Plaintiff said during the September 30 

meeting and whether she admitted to disclosing confidential information.  If, as Plaintiff 

contends, she denied sharing specific details and instead discussed Flatness’s concerns 
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about differential treatment, a jury could find that her conduct communicated support 

for a discrimination-related claim. 

Taken together, these disputes go to the first element of the prima facie case. 

Whether Plaintiff’s conduct, considered in context and as understood by MercyOne, 

constituted protected opposition or assistance is not a purely legal determination on 

this record.  It depends on which version of the facts is credited and what inferences 

are drawn from them. 

2. Disputed Facts Bearing on Causation 
 

The same factual disputes also bear directly on causation.  There is conflicting 

evidence regarding why MercyOne fired Plaintiff.  Plaintiff presented evidence that the 

decision makers reacted specifically to her conversation with Flatness and believed she 

was assisting in building a claim.  MercyOne, by contrast, asserts that the termination 

was based solely on a confidentiality violation. 

Additional disputes, such as the source of Flatness’s knowledge, the timing of 

her emails, and whether Plaintiff actually disclosed sensitive information, affect whether 

the employer’s stated rationale is connected to Plaintiff’s conduct or is instead a pretext 

for retaliatory action. 

A reasonable jury could find that Plaintiff would not have been fired absent her 

conversation with Flatness, which MercyOne itself identified as the triggering event. 

That is sufficient to create a triable issue on causation. 

3. Disputed Facts Bearing on Pretext 



22 
 

 
The record also contains classic evidence of pretext.  There is a dispute over the 

actual reason for termination, including evidence that MercyOne’s explanation shifted 

from alleged disclosure of specific confidential information to a broader claim that 

discussing severance itself violated policy.  A fact-finder could view such shifting 

explanations as evidence that the proffered reason is not the true reason. 

There are also disputes regarding whether the allegedly confidential information 

was in fact confidential; whether MercyOne’s policies were consistently applied or even 

clearly defined; and whether prior disciplinary history was invoked as a post hoc 

justification.  These disputes go directly to whether MercyOne’s stated rationale is 

credible or instead masks a retaliatory motive. 

4. Summary Judgment Is Improper 
 

These factual disputes are material because they bear directly on each element of 

the claim.  Most importantly, these also bear directly on whether Plaintiff engaged in 

protected activity and whether MercyOne acted because of that conduct. 

Even where underlying facts are not entirely disputed, summary judgment is 

inappropriate if reasonable minds could draw different inferences from those facts. 

Goodpaster v. Schwan’s Home Serv., Inc., 849 N.W.2d 1, 6 (Iowa 2014).  Here, the competing 

narratives require credibility determinations and inference-drawing that are the province 

of the fact-finder, not the court. 
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Because the district court failed to view the evidence in the light most favorable 

to Plaintiff and resolve all reasonable inferences in her favor, summary judgment was 

improperly granted. 

CONCLUSION 
 

This case turns on the core question common to all retaliation claims: why did 

the employer act?  The ICRA’s anti-retaliation provision is causation-driven, focusing 

on whether the employer took adverse action because of protected activity.  That 

inquiry often depends on context, inference, and credibility—matters that are not suited 

for resolution on summary judgment. 

This Court need not decide whether Plaintiff’s conduct ultimately qualifies as 

protected activity as a matter of law.  It need only decide that, where the record permits 

a reasonable inference that the employer fired an employee because it believed she was 

assisting a discrimination claim, summary judgment is improper.  That narrow holding 

is sufficient to reverse and remand. 

Viewing the record in the light most favorable to McEnelly, a reasonable jury 

could find that she engaged in protected opposition or assistance under Iowa Code § 

216.11(2).  A reasonable jury could also find that MercyOne understood her conduct as 

relating to a potential discrimination claim and fired her because of that understanding.  

Those determinations go directly to the first element of the prima facie case and to 

causation. 



24 
 

Because the record contains genuine disputes of material fact on these issues, 

summary judgment was improper.  Plaintiff-Appellant respectfully requests that this 

Court reverse the district court’s ruling and remand for trial. 
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