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INTRODUCTION 

Defendant CHI’s brief confirms the dispositive errors. The District Court 

found Count III arose from the same “occurrence” as the original Petition, and 

CHI does not contest that finding. Rule 1.402(5) uses the disjunctive phrase 

“conduct, transaction, or occurrence”; CHI asks this Court to rewrite “or” as “and” 

and require the same conduct/negligence too. The rule does not permit that. 

CHI’s brief is equally telling for what it does not answer: the no-Answer/no-

COM-deadline argument; the timely supplemental opinions of Drs. Stewart and 

Patel; Hanssen; and CHI’s own interrogatory-response concealment. Those 

omissions confirm reversal does not depend on any single error. 

ARGUMENT 

I.  CHI'S BRIEF CONFIRMS THE DISTRICT COURT'S ERROR: THE 
SAME-OCCURRENCE FINDING IS INDEPENDENTLY 
SUFFICIENT UNDER RULE 1.402(5), AND CHI'S "NEW 
CONDUCT" ARGUMENT READS A CONJUNCTIVE 
REQUIREMENT INTO A DISJUNCTIVE RULE. 

A.  CHI CONCEDES THE "SAME OCCURRENCE" — WHICH 
ENDS THE RELATION-BACK ANALYSIS UNDER THE 
PLAIN TEXT OF RULE 1.402(5). 

The District Court expressly found Count III arose from “the same 

occurrence” as the original Petition, and CHI does not contest that finding. Rule 

1.402(5) asks whether the amended claim arose from the “conduct, transaction, or 

occurrence” pleaded originally. Because the rule is disjunctive, the same-
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occurrence finding independently satisfies the rule. The district court erred by 

requiring the amended claim also to involve the same conduct or same negligence.  

CHI artfully attempts to argue that the District Court's "same conduct" 

analysis was correct because the Rule must be "harmonized" with Iowa's 

professional-negligence framework. Appellee's Br. at 13-14. But Ronnfeldt v. 

Shelby Cnty. Chris A. Myrtue Mem'l Hosp., 984 N.W.2d 418 (Iowa 2023), the case 

CHI relies upon for this harmonization principle, cuts against CHI's position. 

Ronnfeldt held that §147.140 and the Rules of Civil Procedure must be read 

together, with the procedural rules “hav[ing] the force and effect of statute.” Id. at 

421. The Court found no language in §147.140 that prevented a plaintiff from 

exercising her rights under the Iowa Rules of Civil Procedure. Id. at 425-29. 

Ronnfeldt did not hold — and CHI does not cite any case that holds — that 

§147.140 supersedes or overrides the relation-back rule. Harmonization does not 

equal displacement. CHI's argument inverts Ronnfeldt by treating §147.140 as a 

statute that nullifies an express procedural right created by the Iowa Rules of Civil 

Procedure. That is not what Ronnfeldt decided. 

B.  CHI'S "NEW CONDUCT" ARGUMENT IMPORTS THE 
WRONG TEST FROM THE WRONG SENTENCE OF RULE 
1.402(5) AND HAS NO BASIS IN IOWA LAW. 

CHI's argument that Count III failed relation back because it involved "new 

conduct" by "different healthcare providers" rests on a fundamental misreading of 
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Rule 1.402(5)'s structure. As this Court explained in Estate of Kuhns v. Marco, 

Rule 1.402(5) establishes two entirely separate tests in two separate sentences: 

"The first test applies to amendments that add claims.... The second test 
applies to amendments that add parties and is comprised of four prongs." 

Estate of Kuhns, 620 N.W.2d at 491-92. The first sentence of Rule 1.402(5) 

governs amendments that add or modify claims against existing parties, and 

requires only the "conduct, transaction, or occurrence" connection. The second 

sentence — which adds the "notice" requirement and the multi-factor inquiry about 

whether the new party knew or should have known of the action — applies only to 

amendments that change the parties themselves. 

CHI is and has always been an existing defendant. Count III added a new 

claim against an existing party — not a new party. Under Estate of Kuhns, the first, 

single-factor test is the only applicable test. The "notice" inquiry and the "same 

conduct" requirement that the District Court and CHI import into the analysis come 

from the second test — the test that applies to new parties. By applying the second 

test's requirements to an amendment against an existing party, the District Court 

did precisely what Estate of Kuhns prohibits. 

CHI's brief offers no response to this structural argument. It does not 

acknowledge the two-test framework. It does not explain why the second test's 

requirements should apply to Count III when Count III added no new parties. It 

simply asserts — without legal support — that because the "nursing care and 
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physician care... are distinct factually" (Appellee's Br. at 16), the amendment 

should not relate back. But that is not the standard. The standard is whether the 

claim arose out of the same occurrence. It did. That is the end of the analysis. 

CHI's reliance on its own characterization of the amendment as involving 

"new and distinct allegations concerning different healthcare providers" 

(Appellee's Br. at 12) likewise misses the mark. The operative question under the 

first sentence of Rule 1.402(5) is not whether the facts alleged are new, but 

whether the amended claim arose out of the occurrence set forth in the original 

pleading. Every amendment by definition adds something new — new facts, new 

theories, new witnesses. If the mere addition of new factual allegations were 

sufficient to defeat relation back, the Rule would be a nullity. The inquiry focuses 

on the occurrence from which the claim springs, not on whether every fact alleged 

in the amendment was previously disclosed. Under both the plain text of the Rule 

and the substantial-relationship test applied by courts construing identical 

language, Count III plainly arose from the same occurrence as found by the 

District Court and satisfied the requirements for relation back. 

C.  CHI'S SELECTIVE READING OF DICKENS UNDERMINES 
RATHER THAN SUPPORTS ITS POSITION. 

CHI invokes Dickens v. Associated Anesthesiologists, P.C., 709 N.W.2d 122 

(Iowa 2006), for the proposition that "respondeat superior liability depends upon 

proof of negligence by the particular employee whose conduct is placed at issue," 
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and that "changing the operative theory from physician negligence to nursing 

negligence materially altered the factual and professional basis for CHI's alleged 

liability." Appellee's Br. at 17. CHI quotes this language as though it defeats 

relation back against an existing employer defendant. It does not. 

CHI omits the very next holding in Dickens: "[t]he doctrine [of respondeat 

superior] gives the injured party the right to sue the employer with or without 

joining the employee as a party to the action." Dickens, 709 N.W.2d at 125-26 

(emphasis added). See also Brosamle v. Mapco Gas Products, Inc., 427 N.W.2d 

473, 475 (Iowa 1988); Wiedenfeld v. Chicago & North Western Transp. Co., 252 

N.W.2d 691, 695 (Iowa 1977) ("The servant is not a necessary party to an action 

against the master."). If Iowa law permits a plaintiff to sue the employer without 

ever naming the negligent employee, it cannot be the law that naming a different 

employee of the same employer and involving the same occurrence somehow 

transforms the nature of the claim against the employer. CHI was sued as the 

employer under respondeat superior from day one. The identity of the CHI 

employee whose conduct is placed at issue does not change the nature of the claim: 

that CHI, as the employer, is vicariously liable for the negligent conduct of its 

employees in connection with the 2/7/21 occurrence - the death of Jessica Thorne. 
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D.  CHI IGNORES PORTER, TILLER, AND DUDLEY — THE 
MOST ANALOGOUS RELATION-BACK AUTHORITIES. 

CHI never addresses Porter, Tiller, or Dudley. Plaintiffs do not rely on them 

as binding Iowa Supreme Court authority; they rely on them because they are the 

most analogous relation-back authorities involving amendments against existing 

defendants. CHI’s silence matters because those cases answer CHI’s “new 

actor/new theory” argument. 

Porter involved an existing hospital defendant and a post-limitations 

amendment adding vicarious liability through a newly identified agent. The Illinois 

Supreme Court held relation back applied because the amendment arose from the 

same events leading to the same injury. Tiller likewise allowed a new negligence 

specification after limitations because it arose from the same death-producing 

occurrence. Dudley allowed relation back despite far greater delay. Plaintiffs’ 

Count III was easier: same defendant, same ED event, same death, and an 

amendment filed shortly after depositions disclosed the nursing-negligence basis. 

II.  CHI'S §147.140 ARGUMENT FAILS TO ADDRESS THE THREE 
INDEPENDENT GROUNDS THAT EACH REQUIRE REVERSAL. 

A.  CHI DOES NOT ANSWER THE THRESHOLD STATUTORY 
ARGUMENT: NO ANSWER WAS FILED TO COUNT III, SO 
NO COM DEADLINE HAD RUN. 

Plaintiffs' Opening Brief identified a dispositive, threshold statutory 

argument: no Certificate of Merit was overdue as to Count III because CHI never 
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filed an Answer to Count III, and §147.140(1)(a) expressly conditions the COM 

deadline on "the defendant's answer." (Opening Br. at 39-40). CHI's appellate brief 

does not address this argument in any form. See Appellee's Br. at 18-22 (omitting 

any discussion of the Answer-filing requirement). That silence, on a threshold and 

independently dispositive statutory argument, speaks volumes. 

The sequence of events is uncontested. The Amended Petition adding Count 

III was filed 2/10/25. (D0102). CHI never filed an Answer to Count III. Instead, 

CHI moved to dismiss. (D0113). The District Court rescinded its permission to file 

the Amended Petition and dismissed Count III — all before CHI had filed an 

answer. In the absence of an Answer, the sixty-day COM clock under Iowa Code 

§147.140(1)(a) had not started, let alone expired, on the date of dismissal. The 

District Court therefore dismissed Count III for a COM violation that had not yet 

occurred and could not yet have occurred as a matter of plain statutory text. 

Iowa Code §147.140(1)(a) provides that a certificate of merit must be served 

"within sixty days of the defendant's answer." (emphasis added). This is not 

ambiguous language. The Legislature chose to tether the deadline to the Answer — 

not to the date the Amended Petition was filed, not to the date of a prior pleading, 

and not to the date CHI moved to dismiss. CHI received no COM-related rights 

under §147.140(1)(a) until it filed an Answer to Count III. It never did. 
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Plaintiffs nonetheless served supplemental and new COMs from Dr. Stewart 

and RN Porter on March 3, 2025, as a matter of abundant caution — before CHI 

had answered and before any COM deadline could have commenced. (D0112). 

CHI's brief acknowledges this service (Appellee's Br. at 11) but offers no analysis 

of whether those submissions, made before any statutory deadline ran, satisfied 

§147.140. That is because they plainly did. Dismissing Count III for a COM 

violation that had not yet occurred, and that Plaintiffs had already preemptively 

addressed, was reversible error standing on its own. See Ronnfeldt v. Shelby Cnty. 

Chris A. Myrtue Mem'l Hosp., 984 N.W.2d 418, 421 (Iowa 2023) (§147.140 and 

the Rules of Civil Procedure must be read together and harmonized). 

This Court need not reach any other §147.140 question if it agrees that the 

COM deadline had not run as of the date of dismissal on Count III. The absence of 

any response from CHI on this point is, at minimum, a concession that no 

persuasive answer exists. 

B.  CHI'S MISREADING OF STRUCK CANNOT SAVE ITS 
§147.140 ARGUMENT. 

CHI relies heavily on Struck v. Mercy Health Servs.-Iowa Corp., 973 

N.W.2d 533 (Iowa 2022), for the proposition that courts should prevent plaintiffs 

from "evading" §147.140's requirements through procedural reframing or 

"relabeling." (Appellee's Br. at 21-22). But Struck is factually and legally 

inapposite, and CHI's invocation of it misrepresents what the case decided. 
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In Struck, the plaintiff attempted to avoid the need for any expert at all by 

recharacterizing a clear medical negligence claim as something other than 

professional negligence — a transparent attempt to sidestep §147.140 entirely. The 

Iowa Supreme Court rejected that maneuver. Struck, 973 N.W.2d at 542. This case 

involves precisely the opposite situation. Plaintiffs here never tried to avoid the 

COM requirement. They served a timely COM on CHI on November 23, 2022 — 

within twenty days of CHI's Answer — expressly opining that "there was breach in 

the standard of care by Catholic Health Initiatives, Corp., through its employees." 

(D0016, COM of Dr. Jubanyik, ¶12, emphasis added). They then served 

supplemental COMs and a new nursing-specific COM immediately upon learning 

the concealed facts. There was no relabeling, no evasion, and no attempt to 

sidestep the statute. Plaintiffs used the COM process exactly as required. They 

complied with it as fully as the manipulated medical record permitted, and they 

supplemented as soon as supplementation became possible. 

Struck condemns the weaponization of §147.140 as a shield for 

concealment. It does not hold — and nowhere suggests — that a timely COM 

expressly covering "all employees" of a corporate defendant fails to satisfy 

§147.140's gatekeeping function with respect to later-discovered conduct by those 

employees. CHI's effort to extend Struck to reach that result has no basis in the 

decision itself. 
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C.  THE IOWA LEGISLATURE'S REJECTION OF SSB 1136 
REFUTES CHI'S POSITION — AND CHI DOES NOT 
MENTION IT. 

CHI also offers no answer to Plaintiffs’ legislative point. SSB 1136 would 

have amended §147.140 to require initial COMs to cover “all issues of standard of 

care” and to require separate expert certificates. The Iowa Legislature did not enact 

that language. Whatever weight the Court gives that history, it at least confirms 

CHI is asking this Court to add requirements the statute does not contain. 

D.  CHI'S READING OF §147.140(2) NULLIFIES THE STATUTE'S 
PLAIN TEXT. 

Iowa Code §147.140(2) provides: "An expert witness's certificate of merit 

affidavit does not preclude additional discovery and supplementation of the expert 

witness's opinions in accordance with the rules of civil procedure." CHI argues this 

provision permits supplementation of opinions, but does not authorize 

supplementation that identifies "different healthcare providers, different 

professional duties, and different standards of care." Appellee's Br. at 22. 

CHI's proposed limitation appears nowhere in the statute. Section 

147.140(2) contains no qualification restricting supplementation to theories 

previously identified, standards of care already at issue, or employees already 

named. The provision's plain text is unconditional: a timely COM "does not 

preclude additional discovery and supplementation." Grafting onto that text the 

limitation CHI proposes — that supplementation may not extend to newly 
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discovered conduct by the same corporate defendant's other employees causing the 

same injury — would require this Court to add language the Legislature did not 

enact. See Ronnfeldt, 984 N.W.2d at 421. More importantly, §147.140 is only 

intended to be a gate keeping function for meritorious cases. Once a case has a 

COM and has been deemed meritorious against an existing Defendant, its purpose 

has been served. 

CHI’s reading also makes §147.140(2) meaningless in corporate-defendant 

cases. Supplementation matters most when discovery reveals additional negligent 

conduct connected to the same injury. The Texas Supreme Court recognized that 

point in Certified EMS, and Thomas reached the same practical conclusion under 

Iowa’s statute. That reasoning applies here because Count III concerns later-

discovered conduct by CHI employees causing the exact same injury. 

III.  CHI'S §668.11 ARGUMENT ENTIRELY IGNORES DRS. STEWART 
AND PATEL — AN OMISSION THAT IS FATAL TO 
AFFIRMANCE. 

A.  TWO ALREADY-TIMELY-DESIGNATED EXPERTS 
INDEPENDENTLY SATISFIED §668.11 AS TO COUNT III — 
CHI DOES NOT ADDRESS EITHER OF THEM. 

CHI's entire §668.11 argument is directed at RN Emily Porter's designation. 

See Appellee's Br. at 22-27. CHI does not mention the §668.11 certification and 

expert reports of Dr. David Stewart or Dr. Kayur Patel. This is not a minor 
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oversight. It is the central error of CHI's §668.11 argument, and it mirrors the 

identical error made by the District Court below. 

As Plaintiffs' Opening Brief established in detail, Dr. Stewart and Dr. Patel 

were both already timely designated under §668.11. (D0024). Dr. Stewart authored 

a supplemental report dated 1/22/25, after reviewing the 12/20/24 deposition 

testimony, expressly opining that "there was breach in standard of care by Catholic 

Health Initiatives, Corp., through its employees, including Molly Elgin, RN and 

Cassie Jensen, EDT." (D0112, Attachment D, COM of Stewart, filed 3/3/25). Dr. 

Patel provided an amended report on 2/5/25, addressing the breakdown in 

communication regarding Jessica's deteriorating respiratory status, the inaccurate 

reporting of O2 saturation to Dr. Poskevich (98% reported when the actual reading 

was in the 70s-80s), and the retrospective charting that concealed the crisis in real 

time. (D0113, LACL163054, Resistance to Elgin MTD, p.24). 

These were not new expert designations. They were supplemental opinions 

from experts who had been timely designated under §668.11. Iowa Code 

§147.140(2) expressly authorizes such supplementation. See McHugh v. Smith, 966 

N.W.2d 285, 287-88 (Iowa Ct. App. 2021); Butler v. Iyer, 2022 IA App. LEXIS 

291 (Iowa Ct. App. 2022). The District Court's §668.11 analysis, as Plaintiffs' 

Opening Brief demonstrated, "focused almost exclusively on RN Emily Porter's 

late designation and never addressed" the Stewart and Patel timely opinions. 
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(Opening Br. at 42-43). CHI's brief makes the same error, for obvious reasons: if 

Stewart and Patel's supplemental opinions satisfy §668.11 — and they do — then 

the District Court's §668.11 basis for dismissing Count III fails independently of 

any question about RN Porter's designation. 

The key point is not RN Porter’s timing. It is that Drs. Stewart and Patel 

were already certified experts who supplemented after discovery revealed 

concealed facts. CHI’s failure to address either expert leaves the §668.11 ruling 

without a sustainable basis. 

B.  CHI'S OWN OBSTRUCTIVE CONDUCT CONTRIBUTED TO 
THE DISCOVERY TIMELINE AND MUST BE WEIGHED 
UNDER KIRLIN. 

CHI characterizes the late disclosure of nursing opinions as solely the result 

of Plaintiffs' delay. Appellee's Br. at 24-26. That characterization omits the most 

significant fact in the discovery record: CHI resisted scheduling the nursing 

depositions for nine months, necessitating Plaintiffs' filing of a Motion to Compel 

on 11/14/24. (D0066). The Motion was later withdrawn only after CHI agreed to 

the 12/20/24 deposition dates. (D0067). Only after those depositions did the 

nursing negligence come to light. 

This Court's most recent statement on "just cause" under §668.11 directly 

controls. Kirlin v. Monaster, 19 N.W.3d 108 (Iowa 2025), confirms that the trial 

court must consider "whether the opposing party's conduct contributed to the 
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delay" when assessing a late expert designation. The District Court did not weigh 

CHI's nine months of resistance to the nursing depositions in its §668.11 analysis. 

CHI's brief does not address Kirlin and offers no explanation of how its own 

obstructive discovery conduct is irrelevant to the timing of Plaintiffs' expert 

disclosures. See Appellee's Br. at 22-27. See also Hantsbarger v. Coffin, 501 

N.W.2d 501, 505 (Iowa 1993). CHI cannot manufacture the very delay it then 

invokes as a sword. Under Kirlin, the court must consider that conduct, and the 

District Court's failure to do so was error. Donovan v. State, 445 N.W.2d 763, 766 

(Iowa 1989). 

C.  CHI IDENTIFIES NO CONCRETE PREJUDICE — BECAUSE 
THERE IS NONE. 

CHI's brief devotes considerable space to asserting that the late designations 

"fundamentally expanded the professional-negligence theories at issue and 

materially altered the scope of expert discovery and trial preparation." Appellee's 

Br. at 26. But CHI identifies not a single concrete instance of prejudice. It names 

no witness it cannot depose. It identifies no document it cannot locate. It points to 

no expert opinion it has not already obtained. That failure is fatal under Iowa law. 

Iowa places the burden of proving prejudice entirely on the party opposing 

the amendment. Scott v. Grinnell Mut. Reinsurance Co., 653 N.W.2d 556 (Iowa 

2002); Rife v. D.T. Corner, Inc., 641 N.W.2d 761, 767 (Iowa 2002) ("objecting 

party must prove amendment would prejudice maintenance of defense on the 
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merits"). CHI cannot meet that burden for one simple reason: CHI had already 

designated its own nursing expert — Beka McGinn, RN — with a full report dated 

August 21, 2024, finding no nursing negligence. (D0094, Exhibit E, McGinn 

Report). CHI had already reviewed and analyzed the nursing standard of care in 

connection with Jessica Thorne's care before Plaintiffs' Motion to Amend was even 

filed. Trial is not until 4/17/28 — more than two years away – leaving ample time 

for any additional discovery. CHI had and has every opportunity to obtain 

whatever additional discovery may be warranted. 

Nor can CHI show trial prejudice. CHI already had a nursing expert, Beka 

McGinn, RN, and trial remains more than two years away. The record therefore 

does not support a finding that Count III impairs CHI’s ability to defend on the 

merits. 

IV.  EQUITABLE ESTOPPEL AND FRAUDULENT CONCEALMENT 
PRESENT JURY QUESTIONS THAT CHI'S PROCEDURAL 
ARGUMENTS CANNOT DISSOLVE. 

A.  THE THORNE #2 RULING CONFIRMS THAT THE SAME 
CONCEALMENT ALLEGATIONS PRESENT JURY 
QUESTIONS. 

CHI dismisses Thorne #2 as a different “procedural posture,” but both 

rulings arose from pre-answer motions to dismiss asserting statute of limitations 

defenses. The point is not that Thorne #2 made binding factual findings. It is that 

the same court, addressing the same concealment allegations, held those 
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allegations sufficient to present factual questions as to RN Elgin while accepting 

CHI’s limitations defense in Thorne #1. 

The allegations are the same: post-death entries created a false real-time 

picture of Jessica’s deterioration and prevented Plaintiffs from identifying nursing 

negligence. CHI offers no principled reason why those allegations potentially estop 

Elgin from relying on the statute of limitations, but do not have the same effect on 

the vicarious-liability claim against CHI for Elgin’s conduct. At minimum, the 

inconsistency confirms these are jury questions, not grounds for dismissal as a 

matter of law. 

B.  CHI DOES NOT MENTION HANSSEN — THE 
CONTROLLING IOWA PRECEDENT. 

In Hanssen v. Genesis Health Systems, 810 N.W.2d 25, 2011 Iowa App. 

LEXIS 1457 (Iowa Ct. App. 2011), the Iowa Court of Appeals held that a hospital 

was equitably estopped from asserting the statute of limitations where a hospital 

nurse's post-event misrepresentation caused the plaintiff's family to delay filing 

suit. The court held that equitable estoppel "focuses not on the [plaintiff's] 

knowledge, but on the hospital's deceptive conduct." Id. at 14. It further held that 

once a hospital employee makes an affirmative misrepresentation, the hospital "is 

in no position to fault the [plaintiff] for relying on the truth of [those] statements 

and as a consequence delaying filing suit." Id. The court held that even brief 
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reliance on the hospital's misrepresentation, to the plaintiff's prejudice, is sufficient 

to invoke equitable estoppel. Id. at 17-18. 

Hanssen is the closest Iowa authority. CHI’s brief does not mention it. 

Under Hanssen, the equitable-estoppel inquiry focuses on the hospital’s deceptive 

conduct, not merely the plaintiff’s knowledge. Here, Plaintiffs’ evidence shows 

post-death EMR entries that made deteriorating vital signs appear 

contemporaneous and available to treating physicians. That evidence at least 

creates a jury question on concealment and reliance.  

Again, CHI gives no analysis or explanation of how the same set of facts 

was sufficient to estop RN Elgin from asserting the statute of limitations, but were 

insufficient to estop CHI, her employer, from asserting the exact same defense. 

There is no Iowa case law to support such a result.  

C.  CHI'S SWORN INTERROGATORY ANSWER WAS AN 
INDEPENDENT ACT OF CONCEALMENT THAT CHI DOES 
NOT ADDRESS OR REFUTE. 

CHI's brief is also silent on the independent act of concealment embedded in 

its own sworn discovery responses. Plaintiffs' Opening Brief identified that in 

response to Interrogatory No. 10 — which specifically asked CHI to identify "all 

discussions or communications between any employees or agents of Defendant 

Catholic Health Initiatives regarding the condition or care of Jessica T. Thorne" — 
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CHI responded by directing Plaintiffs solely to the medical records already 

produced. (D0122, Resistance, p.54). 

That response was given despite the fact that CHI's own employees held 

knowledge of material facts that did not appear in any medical record: EDT 

Jensen's verbal report of a false oxygen saturation of 98% to Dr. Poskevich; 

Jessica's twice-repeated complaints of shortness of breath communicated to Jensen 

but never charted; and RN Elgin's departure from the Emergency Department for 

twenty to twenty-five minutes without a nursing handoff. CHI knew, or was 

obligated to know through reasonable inquiry, that none of these communications 

appeared in the records to which it directed Plaintiffs. By directing Plaintiffs 

exclusively to records that omitted these critical facts, CHI's verified interrogatory 

response constituted an affirmative act of concealment — separate from and in 

addition to RN Elgin's post-death EMR falsification — occurring in the litigation 

itself. CHI does not mention Interrogatory No. 10 or its response to it anywhere in 

its appellate brief. 

The concealment in this case was not the incidental byproduct of RN Elgin's 

conduct alone. It permeated CHI's sworn discovery responses and deliberately 

foreclosed the avenues through which Plaintiffs might otherwise have uncovered 

the nursing negligence. That record of institutionalized concealment squarely 

presents the jury questions that Christy, Hanssen, Shams, Faust, Vertman, and 
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Reinertson require to be submitted to the factfinder. CHI does not even try to 

justify its misleading discovery responses. The District Court's resolution of those 

questions as a matter of law was reversible error. 

V.  DISCRETION DOES NOT SAVE THE DISTRICT COURT RULING 
FROM LEGAL ERROR. 

Nor can CHI avoid these errors by recasting the ruling as discretionary. A 

court may reconsider an interlocutory amendment ruling, but discretion does not 

permit legal error. The rescission ruling depended on the same mistaken legal 

premises: a conjunctive reading of Rule 1.402(5), a COM violation before any 

answer-triggered deadline, and a §668.11 ruling that ignored Stewart and Patel. A 

ruling built on those errors is untenable even under abuse-of-discretion review. 

VI. THIS CASE PRESENTS QUESTIONS OF FIRST IMPRESSION 
REQUIRING RETENTION BY THE IOWA SUPREME COURT. 

CHI argues this appeal "primarily involves the application of settled 

principles" and should be transferred to the Iowa Court of Appeals. Appellee's Br. 

at 7. That argument fails for reasons that CHI's brief itself inadvertently 

demonstrates. 

The core question CHI asks this Court to answer — whether Iowa Code 

§147.140 operates to displace Rule 1.402(5)'s relation-back standard, such that an 

existing defendant can defeat a same-occurrence amendment by invoking the 

professional-negligence framework — has never been directly decided by the Iowa 
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Supreme Court. CHI cites no Iowa Supreme Court case holding that §147.140 

overrides or supersedes the civil rules. Ronnfeldt held that they must be 

harmonized. CHI's position requires something entirely different: that §147.140 

supersedes Rule 1.402(5) when the court finds the conduct is "new." That is a 

question of first impression regardless of how CHI characterizes it. 

The proper disjunctive interpretation of Rule 1.402(5)'s "conduct, 

transaction, or occurrence" standard — specifically whether satisfaction of any one 

of those three alternative grounds is independently sufficient — has never been 

directly decided by this Court in the context of a medical malpractice action 

involving a different employee of the same corporate defendant. The district court's 

conversion of "or" to "and" is not an application of settled law. It is the creation of 

a new rule not grounded in the text, and it requires correction by this Court. 

The conflict between Judge Gronewald's ruling in this case and Judge 

Farrell's ruling in Thomas v. Iowa Methodist Medical Center, LACL153999 (May 

15, 2024) — two judges in the same Polk County courthouse reaching opposite 

conclusions under materially identical facts — is precisely the institutional conflict 

that Iowa R. App. P. 6.1101(2)(b) and (c) authorize this Court to resolve. When 

trial-level courts are issuing irreconcilably conflicting rulings on the same legal 

questions, transfer to the Court of Appeals would only delay resolution and 
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perpetuate the conflict. Clearly, the law is not as settled as CHI would represent. 

This Court should retain the case. 

The circumstances under which post-death falsification of a hospital's 

medical record by a registered nurse raises jury questions on equitable estoppel and 

fraudulent concealment sufficient to toll the statute of limitations and estop 

invocation of §147.140 is a significant issue of first impression. The District 

Court's ruling in Thorne #2 — decided by the same court after this appeal was 

granted — held it does raise such questions. The ruling in Thorne #1 held it does 

not. This Court must resolve that conflict. Transfer to the Court of Appeals will not 

resolve it. 

CONCLUSION 

The District Court's combined rulings permanently foreclose Plaintiffs' 

ability to hold CHI accountable for its nursing employees' negligence in the death 

of Jessica Thorne — negligence that CHI's own nurse actively concealed by 

manipulating the medical record after Jessica's death. CHI's appellate brief, rather 

than resolving the errors identified by Plaintiffs, confirms them: it concedes the 

same occurrence, ignores the two-test structure of Rule 1.402(5), never addresses 

the absence of an Answer to Count III, never addresses Dr. Stewart's or Dr. Patel's 

supplemental opinions, never mentions Hanssen, never addresses CHI's own 

Interrogatory No. 10 response, and never engages with Porter, Tiller, or Dudley. 
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The ruling below rests on multiple, independently reversible errors of law: 

[1] converting Rule 1.402(5)'s disjunctive "or" into a conjunctive "and"; applying 

the second test of Rule 1.402(5) — designed for new parties — to an amendment 

against an existing party; [2] dismissing Count III for a COM violation that had not 

yet and could not yet have occurred; [3] ignoring the supplemental opinions of two 

already-certified experts under §668.11; [4] finding prejudice without any specific 

showing by CHI; [5] and resolving factual questions of equitable estoppel and 

fraudulent concealment that belong exclusively to the jury. 

Plaintiffs-Appellants respectfully request that this Court: (1) reverse the 

District Court's dismissal of Count III of the Amended Petition; (2) reverse the 

denial of Plaintiffs' Motion for Leave to File the Amended Petition; (3) remand 

with directions to permit filing of the Amended Petition and to proceed on all 

counts in a single trial; (4) reverse the denial of Plaintiffs' request to certify RN 

Emily Porter as an expert under §668.11(2); and (5) instruct the District Court to 

submit the equitable estoppel and fraudulent concealment issues to the jury. In the 

alternative, Plaintiffs request remand with instructions to reconsider the §147.140, 

Rule 1.402(5), and §668.11 issues under the correct legal standards and Iowa's 

liberal amendment policy. 
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Respectfully Submitted, 

/s/  J. Russell Hixson, Esq. 
J. Russell Hixson, AT0003497
HIXSON & BROWN, P.C.
160 S. 68th Street, Suite 1108
West Des Moines, Iowa  50266
Telephone: (515) 222-2620
Fax: (515) 440-6395
rhixson@hixsonbrown.com
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