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II.

STATEMENT OF THE ISSUES

THE PLAIN TEXT AND PURPOSE OF RULE 34.12(1)
DEMONSTRATES THE RULE BARS PLAINTIFF’S CLAIMS
AGAINST COSGROVE.

SUBSEQUENT  STATEMENTS BY A NON-PARTY ARE
IRRELEVANT TO THE APPLICATION OF RULE 34.12(1) TO THIS
CASE.



ARGUMENT

I. THE PLAIN TEXT AND PURPOSE OF RULE 34.12(1)
DEMONSTRATES THE RULE BARS PLAINTIFF’S CLAIMS
AGAINST COSGROVE.

Plaintift’s arguments on appeal rely on a legally untenable interpretation of
Court Rule 34.12. First, Plaintiff’s assertion on appeal that Rule 34.12 is
ambiguous is completely unsupported by the text of the Rule. Indeed, Plaintiff
provides no rationalization for why the text of the Rule is ambiguous prior to
engaging in other statutory interpretation canons. See State v. lowa Dist. Ct. for
Scott Cnty., 889 N.W.2d 467, 472 (Iowa 2017) (“Our first step when interpreting a
statute is to determine whether it is ambiguous . . . ‘Where the language chosen by
the legislature is unambiguous, we enforce a statute as written.’”). Plaintift’s
assertion of ambiguity does not, on its own, create such an ambiguity. See Story
County Wind, LLC v. Story Cnty. Bd. of Review, 990 N.W.2d 282, 287 (Iowa 2023)
(quoting Est. of Butterfield v. Chautauqua Guest Home, Inc., 987 N.W.2d 834, 838
(Iowa 2023)) (“[A]statute is not ambiguous merely because two litigants disagree
about its meaning.”).

Instead, the Court must consider both the “specific language used in a
statute” and “the context of the entire statute or related statutes” to determine if any
ambiguity exists. Midwest Auto. I1I, LLC v. lowa Dep't of Transp., 646 N.W.2d

417, 425 (Iowa 2002). And here, the plain text of Rule 34.12, as well as its relation



to related rules, reveals no ambiguity. As relevant here, Rule 34.12 provides
immunity from suits premised on any “complaints” submitted to the Attorney
Disciplinary Board or Grievance Commission. lowa Ct. R. 34.12(1). As can be
seen through the complaint form actually submitted in this case and required by
Rule 35.15, there is not even a spot to provide substantive information within the
complaint itself, which instead requires the complaining party to “[t]ype or write
neatly on one or more separate sheets of paper a detailed factual statement of what
the attorney did or did not do. Return the sheet[s] with this form.” See D0031,
Peebles Complaint (9/20/2025). Thus, there is no ambiguity: “Complaint” within
the meaning of Rule 34.12 necessarily includes the complaint form and
documentation required by the form itself. To rule otherwise would provide
immunity only for the first page of a complaint, even though the complaint itself
demands and incorporates additional supporting documentation.

Contrary to Plaintiff’s assertions, the plain text of Rule 34.12 makes no
reference to “complainants.” As such, Plaintiff’s argument is completely divorced
from the text of the Rule this Court must apply. But even if the Rule did limit its
application to “the complainant,” an attorney assisting their client is simply
standing in their shoes to assist in the preparation of the complaint. See State ex rel.
Miller v. Rahmani, 472 N.W.2d 254, 258 (Iowa 1991) (“Generally, when a lawyer

drafts language on behalf of a client, the representations are attributed to the



client.”); see also Riverview SNF Operator LLC v. Creighton, No. 23-0459, 2024
WL 2043140, at *3 (Iowa Ct. App. May 8, 2024) (noting agents “simply stand in
the principal’s shoes”). Cosgrove prepared the letter detailing the allegations
against Plaintiff for submission to the Attorney Disciplinary Board as Peebles’
agent. Declining to apply the immunity to Cosgrove thus violates agency
principles, but also would produce absurd results by establishing a process for
complaints that lay persons must navigate without the assistance of counsel.
Further, to the extent Plaintiff contends Cosgrove did not submit the letter
herself to the Attorney Disciplinary Board, but rather Peebles was the one
submitting it, that simply means no publication occurred through Cosgrove at all.
An agent cannot defame a third-party by publishing a statement to their principal
because the agent’s knowledge is already imputed on the principal themselves. See
Slaughter v. Des Moines Univ. Coll. of Osteopathic Med., 925 N.W.2d 793, 803
(Iowa 2019); see, also, Hoch v. Loren, 273 So. 3d 56, 58-59 (Fla. Dist. Ct. App.
2019) (concluding an attorney and client’s “interests are so unified” there 19 can be
no publication because the communication by the agent is “tantamount to the
principal ‘talking to itself’”); Woody v. Krueger, 374 N.W.2d 822, 824 (Minn. Ct.
App. 1985) (concluding communication sent to client by attorney could not be
defamatory because no publication had been made). If Plaintiff seriously contends

his claim is premised on Cosgrove providing the letter to her client who



subsequently disclosed it to the Attorney Disciplinary Board, then Cosgrove agrees
Rule 34.12(1) does not apply. But that is only because no publication of the
defamatory statement occurred in the first place, rendering his petition a dead
letter.

To the extent any ambiguity exists with 34.12(1), the canons of
interpretation clarify that Rule 34.12(1) immunizes Cosgrove’s conduct. When
interpreting ambiguous statutes, courts must “strive for ‘a reasonable interpretation
that best achieves the statute’s purpose and avoids absurd results.”” State v.
McCullah, 787 N.W.2d 90, 94 (Iowa 2010) (quoting State v. Gonzalez, 718 N.W.2d
304, 308 (Iowa 2006)). Plaintiff’s argument—that the rule should not be read to
encourage reporting of ethics concerns due to the impact such statements have on
the attorney subject to the complaint—flies in the face of the purpose of the rule.

In State v. Baker, the lowa Supreme Court interpreted a substantively very
similar prior version of the rule that was renumbered to the current lowa Court
Rule 34.12(1), which provided: “Complaints submitted to the grievance
commission or testimony with respect thereto shall be privileged and no lawsuit
predicated thereon may be instituted.” State v. Baker, 293 N.W.2d 568, 575 (Iowa
1980) (citing Iowa Supreme Court Rule 118.19). In that case, the defendant-
attorney argued that testimony from his responses to an ethics inquiry should be

excluded from a criminal prosecution. /d. at 575-77. The Court disagreed, noting



the attorney could have invoked the Fifth Amendment in his responses to the
board. Id. at 577. What is notable for this appeal, however, is the Court’s
explanation of the purpose of the rule:
The intent and purpose of rule 118.19 (entitled “Immunity”) is to
protect complainants, witnesses, members of the grievance
commission, members of the committee on professional ethics and
conduct and their respective staffs from retaliatory litigation by
investigated lawyers, not to protect lawyers from prosecution for
criminal offenses. In the interest of protecting the public from
unethical practices, persons should not be dissuaded from filing
complaints by threats of defamation suits or other litigation.
Id. at 576. Indeed, the Court has more recently explained that it has “no interest in
erecting barriers that tend to deter the filing of potentially meritorious complaints.”
lowa Sup. Ct. Atty. Disciplinary Bd. v. Attorney Doe No. 762, 839 N.W.2d 620, 627
(Iowa 2013). Yet Plaintiff’s whole appeal is premised on the misunderstanding that
Rule 34.12(1) is somehow meant to protect him, rather than the complainant.
Additionally, Plaintiff’s theory produces absurd results by subjecting
individuals to liability based on publications they did not make themselves.
Plaintiff contends that the complainant who signs the complaint’s oath is protected
by Rule 34.12(1) even when they submit attachments, but anyone who made
statements that were attached to the complaint can be subjected to liability. The

problem with that theory, however, is that the defendant’s liability would be

triggered by the publication by the complainant to the disciplinary board, a process

10



the defendant would have no control over. That result would punish individuals for
publications they did not control—a facially absurd result.

Additionally, Plaintiff’s interpretation functionally writes out the entire
immunity provided by Rule 34.12(1). The complaint form itself only includes
space to identify the complainant’s and complained-of-attorney’s contact
information, as well as a box to include the case number from any related
litigation. See D0031. Under Plaintiff’s interpretation, a complaining party would
only be protected from liability for inputting basic contact information. Any
substantive allegations, which logically would be the only grounds for civil
liability, would go completely unprotected. Thus, Plaintiff’s interpretation renders
Rule 34.12(1) almost entirely superfluous. See Thompson v. Kaczinski, 774 N.W.2d
829, 833 (Iowa 2009) (noting need to interpret statutes in manner to avoid
rendering any portion thereof superfluous).

Construing the immunity provided by Rule 34.12 broadly to protect
complaining parties is also consistent with other states’ approaches under similar
rules. As the Kentucky Supreme Court explained, attorneys historically could
utilize civil torts to seek compensation for alleged wrongdoing related to
disciplinary reports. Morgan & Pottinger, Attorneys, P.S.C. v. Botts, 348 S.W.3d
599, 603 (Ky. 2011). However, “in the latter part of the twentieth century, a

growing trend emerged to bar any type of civil action predicated upon the filing of
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an attorney discipline or ethics complaint.” Id. The Kentucky Supreme Court’s
review found “[a]t least twenty-eight states have evinced a policy decision to bar
such civil suits through enactment of a court rule or statute.” Id. n. 2 (collecting
cases). Focusing on the policy rationales for applying the immunity broadly, the
Kentucky Supreme Court concluded: “In order to maintain a self-regulating
profession, the investigation of unethical conduct must be vigorous and
complainants must be free from threat of any civil liability. Any lesser grant of
immunity would have a chilling effect on the reporting of attorney misconduct.” /d.
at 604 (emphasis in original). Notably, that court also explained: “The purpose of
this policy would be eviscerated if the protection extends only to the statements
contained in the complaint itself...”.

That approach has been consistently applied elsewhere. For instance, The
American Bar Association’s Model Rule of Disciplinary Enforcement, Rule 12,
provides: “Communications to the board, hearing committees, or disciplinary
counsel relating to lawyer misconduct or disability and testimony given in the
proceedings shall be absolutely privileged, and no lawsuit predicated thereon may
be instituted against any complainant or witness.” Relying on that rule, the
Alabama Supreme Court concluded:

“A policy of conferring absolute immunity on the complainant

encourages those who have some doubt about a lawyer’s conduct to

submit the matter to the proper agency, where it may be examined and
determined. Without immunity, some valid complaints will not be
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filed. The individual lawyer may suffer some hardship as the result of

the occasional filing of a malicious complaint, but a profession that

wants to retain the power to police its own members must be prepared

to make some sacrifice to that cause.”
D.A.R. v. REL., 272 So0.3d 1030, 1036 (Ala. 2018) (quoting American Bar
Association Model Rules of Disciplinary Enforcement, Rule 12 Commentary:.).

Indeed, numerous courts have expressed the need to protect reporting parties
from retaliation by disgruntled attorneys following disciplinary complaints. See,
e.g., Bar Counsel v. Farber, 985 N.E.2d 1155, 1161 (Mass. 2013) (“We will not
adopt an interpretation of section 9 that would discourage, rather than encourage,
clients and others with knowledge of possible attorney misconduct from engaging
and cooperating in the bar discipline process.”); Sobol v. Alarcon, 131 P.2d 487,
490 (Ariz. Ct. App. 2006) (““We have done so to encourage the public to report
alleged unethical lawyer behavior without fear of reprisal and free from the threat
of civil litigation. Application of the privilege also ensures the State Bar, as the
entity authorized by the Supreme Court of Arizona to regulate attorney conduct,
receives the information it needs to accomplish its disciplinary role.”); Jarvis v.
Drake, 830 P.2d 23, 26 (Kan. 1992) (“For complainants, apprehension of personal
liability for presenting a question of professional responsibility to the disciplinary
administrator might tend to subvert the system established for ensuring that

persons holding licenses to practice law are ‘fit to be entrusted with professional

and judicial matters.””); Hecht v. Levin, 613 N.E.2d 585, 589 (Ohio 1993) (“Just as
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we held in Surace that the truth-seeking process in litigation demands the free and
unencumbered exchange of statements, so does the process of maintaining the
ethical standards of the legal profession. A qualified privilege would open the door
to retaliatory suits such as the one in this case and would chill the reporting of
attorney misconduct.”).

One such example, Matter of Hearing on Immunity for Ethics Complainants,
explained the need for broad immunity for complainants was heightened with
regard to attorney discipline in light of attorneys’ unique ability to prosecute
actions at low cost, often proceeding pro se—as is the case here:

The potential for intimidation is obvious, for complainants know that

lawyers are fully capable, through their own personal means, without

substantial expenditure, to prosecute such litigation. The
complainant’s certainty of expense in defending same, plus the risk,
however remote, of being held liable is enough to make some
potential complainants change their minds. Whether this has
happened, is happening, or is likely to happen is less important to us

than our belief that it should never happen. We should not tolerate the

possibility within our disciplinary system that a potential ethics

complainant may be intimidated by an attorney into not filing a

complaint. The need for public confidence in the integrity of that

system 1s much too important.
477 A.2d 339, 342 (N.J. 1984).

Finally, Plaintiff contends interpreting “complaint™ to include the required

attachments is contrary to the legislative intent because the legislature could have

used broader language. However, that argument is directly contrary to Iowa law.

The Iowa Supreme Court has repeatedly explained that courts must “look to what
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the legislature actually said, not to what it should or could have said.” Miller v.
Marshall Cnty., 641 N.W.2d 742, 748 (lowa 2002); Albaugh v. The Reserve, 930
N.W.2d 676, 683 (Iowa 2019) (“We will not consider what the legislature ‘should
or might have said’ when it construed a statute.”). Indeed, that proposition is “so
well established that authorities need not be cited in support” thereof in appellate
briefing. lowa R. App. P. 6.904(3)(m) (“In construing statutes, the court searches
for the legislative intent as shown by what the legislature said, rather than what it
should or might have said.”).

Both the plain text and underlying purpose of Rule 34.12(1) supports its
application to bar Plaintiff’s claims against Cosgrove. The district court erred by
concluding the contrary and must be reversed.

II. SUBSEQUENT STATEMENTS BY A NON-PARTY ARE
IRRELEVANT TO THE APPLICATION OF RULE 34.12(1) TO
THIS CASE.

Plaintiff incorrectly argues that Peebles’ subsequent disclosure of the
allegations made in the complaint to the Attorney Disciplinary Board somehow
waves the immunity afforded by Rule 34.12(1). Plaintiff is certainly correct that
publications to persons other than the disciplinary board or grievance committee
fall outside the scope of Rule 34.12(1). That is because “[e]very repetition of a
defamatory statement ‘constitutes a claim which is separate and independent from

any claims arising out of the original publication.”” Huegerich v. IBP, Inc., 547
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N.W.2d 216, 222 (Iowa 1996). But subsequent repetitions do not defeat the
immunity provided by Rule 34.12(1) as to statements made to the Attorney
Disciplinary Board. Rather, such subsequent statements are simply entirely
separate acts of defamation.

Here, the only alleged defamation perpetrated by Cosgrove occurred through
the letter drafted by Cosgrove that was submitted to the Attorney Disciplinary
Board. See Appellee’s Brief, p. 9 (“The letter . . . was published by Cosgrove to the
Iowa Attorney Disciplinary Board . . . in connection with a complaint . . . filed by
Justine Bell.”). And Plaintiff himself concedes the subsequent publication was
done by Cosgrove’s client, Justine Peebles (now Justine Bell), not Cosgrove. /d. p.
11 (“After publication of the letter to Complainant and the ADB, the evidence
shows it was subsequently published by Ms. Bell to other parties.”). Plaintiff has
never alleged that Cosgrove herself published the letter to anyone other than (1)
her client, which for the reasons explained above cannot constitute publication
under elementary agency principles, and (2) the Attorney Disciplinary Board, for
which she is immune under Rule 34.12(1). Because the district court erroneously
conflated the subsequent publication by Peebles with Cosgrove’s own conduct, the

district court erred by failing to apply Rule 34.12(1) to bar Plaintiff’s suit.
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CONCLUSION

The district court erroneously declined to protect Cosgrove from the very
type of retaliatory suit Rule 34.12(1) was designed to prevent. Both the plain text
and the purpose of Rule 34.12(1) support its application to bar Plaintiff’s claims
against Cosgrove. Further, the subsequent publication of the letter by Peebles is
simply irrelevant to this case.

The unfortunate effect of the district court’s ruling can only serve to chill
reporting of attorney misconduct. Despite the many procedural protections
afforded to attorney’s subject to such complaints, Plaintiff feels the need to make a
public display of retaliation for Cosgrove’s role in reporting valid concerns over
Plaintiff’s conduct. But as the Supreme Court of New Jersey aptly explained more
than forty years ago:

We believe the public by now is aware of the fact that we are very

strict not only in our ethical rules but in our implementation and

enforcement of them. Why jeopardize that trust in the very least by

allowing even one citizen to be sued on account of a complaint made
against a lawyer, by allowing even one citizen to be threatened with

such suit, or by publicly asserting, through a statute, that such a threat

can be made good? Is the damage, or the potential damage, to the bar

so great that it cannot suffer the infrequent consequences of such a

malicious complaint in order to assure even greater confidence in the

system than now exists?
Matter of Hearing on Immunity for Ethics Complainants, 477 A.2d at 679.

Plaintiff’s claim undermines the same trust in Iowa’s legal system. The district

court should be reversed and all claims against Cosgrove dismissed with prejudice.
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