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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

DOES AN EMPLOYEE WHOSE WAGES ARE ILLEGALLY
REDUCED TO REMEDY WAGE DISCRIMINATION TRULY HAVE
NO RECOURSE?

DID THE DISTRICT COURT ERR IN DECIDING THAT
DEFENDANTS’ ILLEGAL ACTIONS TO REMEDY SEX
DISCRIMINATION ARE NOT EVIDENCE OF SEX
DISCRIMINATION?



ARGUMENT
I. PLAINTIFF HAS A CLAIM UNDER IOWA CODE SECTION 216.6A

A. DEFENDANTS CANNOT VIOLATE A MANDATORY DUTY
AND GET AWAY WITH IT

“An employer . . . who is paying wages to an employee at a rate less than the rate
paid to other employees in violation of this section shall not remedy the violation by
reducing the wage rate of any employee.” IOWA CODE § 216.6A(2) (emphasis added).
The legislature chose these words, and the Court must give them meaning. Defendants
say they agree, but then paradoxically demand the Court violate this rule of statutory
construction by rendering the above sentence meaningless.

The Iowa Civil Rights Act uses the phrase “shall not” 51 times. “Shall” imposes
a duty. IowA CODE § 4.1(30)(a); I re Marriage of Thatcher, 864 N.W.2d 533, 539 (Iowa
2015) (“In a statute, the word ‘shall’ generally connotes a mandatory duty.”). In saying
an employer “shall not” remedy wage discrimination by lowering the wages of the other
employee, IOWA CODE § 216.6A(2)(a)’s plain language prohibits the conduct it describes.
The Legislature could have said employers “should not,” “are discouraged from,” or
“may not” remedy wage discrimination by lowering another employee’s wages. But it
did not. It drafted a clear prohibition, the violation of which must give rise to a cause
of action.

Defendants’ argument is that the legislature meant what it said 50 out of those 51

times. To adopt this position would rewrite the statute.



Statutes must be read “as a whole and in context, ‘not just isolated words and

phrases.”” Cianzio v. lowa State Univ., 14 N.W.3d 716, 719 (Iowa 2024) (citing Szate v.
Doe, 903 N.W.2d 347, 352 (lowa 2017)); State ex rel. Bd. of Pharmacy Excane’rs v.
McEwen, 96 N.W.2d 189, 191 (Iowa 1959) (“it is especially necessary to examine and
consider the whole statute...It cannot be resolved from isolated words taken out of
context”). Recognizing that employees whose wages are reduced to remedy wage
discrimination have a cause of action advances legislative purpose and ensures
employers cannot circumvent pay-equity obligations by leveling down. Such a reading
is also consistent with interpretation of nearly identical language in the Equal Pay Act.
See 29 C.FR. §1620.25 (“Under the express terms of the EPA, when a prohibited sex-
based wage differential has been proved, an employer can come into compliance only
by raising the wage rate of the lower paid sex.”); see also Schleicher v. Preferred Sols., Inc.,
831 F.3d 746, 757 (6th Cir. 2010).

B. THE LAW PROTECTS PLAINTIFF AS AN INDIVIDUAL

AFFECTED BY A DISCRIMINATORY PRACTICE OR OTHER
PRACTICE

IowA CODE § 216.6A(2)(b) states “an unfair or discriminatory practice occurs . .
. when an individual becomes subject to a discriminatory pay decision or other
practice, or when an individual is affected by application of a discriminatory pay
decision or other practice.” The legislature’s choice of language in this subsection
turther supports Randy’s claim.

1. The Law Protects “An Individual”



The legislature’s choice of the word “an individual” indicates the law does not
protect only the lower-paid employee. If the legislature wanted the law to apply as
Detendants suggest, they would simply have said a violation occurs “when the lower-
paid employee is” subjected to wage discrimination. They didn’t.

2. Reducing Randy’s Pay Qualifies as a Discriminatory Pay Decision or
Other Practice

An unfair or discriminatory practice occurs “when an individual is affected by

application of a discriminatory pay decision or other practice.” Plaintiff believes

reducing Randy’s pay qualifies as a discriminatory pay decision. But even if not,
Defendants’ illegal action certainly qualifies as an “other practice” prohibited by IowA
CODE § 216.6A.!

3. Randy was “Affected By” the Unfair Practice

The legislature’s recognition that an unfair practice occurs when “an individual
is affected by” application of a discriminatory practice is clear indication that
employees other than those directly “subject to” being paid less can be aggrieved. If an
unfair practice occurs only when a person is directly subjected to being paid less, then
the words “affected by” would be rendered “mere surplusage,” violating the very rule
Detendants say must be followed. (Def. Br. P. 42) (quoting "70egh v. lowa Dep’t of

Corr., 972 N.W.2d 686, 703 (Iowa 2022)).

' Defendants’ claim 216.2 defines an “unfair practice” as “only those practices specified.” (Def. Bt. P.
27). The statute does not use the word “only.”



Defendants argue the phrase “affected by” would be an inappropriate
“catchall,” but there is nothing uncommon about such provisions. (Def. Br. P. 43).
Consider, for example, that section IOWA CODE § 216.6A(3) lists affirmative defenses,

2 <<

including “a seniority system,” “a merit system,” earnings measured by “quantity or
quality of production,” or “any other factor other than sex.” Does the catchall provision at

the end of 216.6A(2) somehow negate the prior three subsections? Of course not, the

catchall is supplementary, just like the phrase “affected by” is supplementary.

4. The Supreme Court Has Not Limited Section 216.6A(2)(b)’s
Application

In 2024, the Iowa Supreme Court confirmed that a claimant under section 216.6A
can recover lost wages spanning the entire period of discrimination. Cianzio, 14 N.W.3d
at 722. The Court explained the difference between IOWA CODE § 216.15(13), which
provides the statutory deadline to file a claim, and IOwWA CODE § 216.15(9)(a)(9), which
governs the limitations period for calculating damages. I4. The Court mentions IOWA
CODE § 216.6A(2)(b) only twice and in the limited context of determining the recovery
period for section 216.6A claims.

Detendants claim Cianzio “confirms” that 216.6A(2)(b) refers to only the timing
of an unfair practice. The decision says no such thing. The Court stated that a plaintiff

must file within 300 days of “one of the discriminatory practices set forth in section

216.6A(2)(b).” Id. at 722 (emphasis added). The term “one of the discriminatory

practices” indicates the Court recognized that an employer violates the law by both
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illegally paying a worker lower wages and illegally seeking to remedy wage discrimination
by lowering the wages of the other employee.

Further, it is not that section 216.6A(2)(b) creates a ‘“new” unfair or
discriminatory practice. Rather, section 216.6A(2)(a) and (2)(b) function in concert.
Subsection (a) defines conduct that constitutes an unlawful wage discrimination
practice—paying unequal wages for equal work or attempting to “remedy” such a
violation by lowering another employee’s pay. Subsection (b) denotes when liability
attaches, clarifying that actionable discrimination includes both the discriminatory pay
setting decision and each time an individual is subjected to or affected by such
discriminatory pay practice or other practice. See IOowWA CODE § 216.6A(2)(b). This
straightforward interpretation gives effect to the statute as written, without inserting
additional conditions or narrowing its plain scope. Ciangio confirms this interpretation.

Detendants cite AT Corp. v. Hulteen, 556 U.S. 701 (2009), but that case does
not support their argument. Hu/teen resolved a very narrow question about whether a
tederal wage discrimination law allowed employees to challenge the continuing effects
of a past discriminatory compensation policy that was lawful when adopted. The
Court ultimately held that the plaintiffs in Hulteen were not “attected by application of
a discriminatory compensation decision” since the policy in question was not
discriminatory under the law at the time it was adopted. That holding has no bearing

here. Defendants’ decision to cut Randy’s pay occurred affer lowa Code § 216.6A was
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enacted. Defendants’ decision was unlawful the moment it was made, meaning Hu/teen

has no relevance.

5. Defendants Are Wrong About Plaintiff’s Damage Request

Defendants argue that because Plaintiff recalculated his damages, he has
somehow recognized he does not have a claim. This is incorrect. First, Plaintiff’s
damages are not at issue in this appeal and so Defendants’ argument is irrelevant.
Second, Defendants’ claims are simply wrong. Plaintiff’s Petition requested relief in
several forms, including lost wages, emotional distress, equitable relief, and attorney
tees. Defendants take issue with Plaintiff’s damage calculation and then take issue with
Plaintiff’s recognition that his damages are different than initially thought. So long as a
party knows what #jpe of damages are being requested, there is nothing wrong with a
party recalculating their damages, even up until trial, if new evidence or argument

present themselves.

C. RANDY IS AN AGGRIEVED PERSON UNDER SECTION
216.15

The law is very clear: “any person claiming to be aggrieved by a discriminatory
or unfair practice may” file a complaint. IOWA CODE § 216.15. These words are
deliberate and broad, and if “every provision in a statute is to be given effect,” then
these words must mean what they say. See I"roegh, 972 N.W.2d at 703. Randy is both a

“person” and someone “aggrieved” by Defendants’ actions.

12



Chapter 216 is not the only section of the code allowing “aggrieved” persons to
bring claims. Iowa’s private sector drug testing law provides that any person who
violates the statute is liable to “an aggrieved employee.” 1I0WA CODE § 730.5(15)(a)(1).
“IN]Jot every violation results in liability.” Dix v. Casey's Gen. Stores, Inc., 961 N.W.2d
671, 692 (Iowa 2021). In Dix, for example, four employees were fired after an
unannounced drug test. Casey’s policy allowed testing for only employees in safety-
sensitive positions, but it included non-safety-sensitive positions in their testing pool.
Id. at 688-89. The Court agreed Casey’s inclusion of these employees violated the law,
but held two of the four plaintiffs were not “aggrieved” by the violation because they
were in admittedly safety-sensitive roles. Id. at 678.

Just like claims under section 730.5, a claimant alleging they were aggrieved by
an unfair practice under Iowa Code section 216 must (1) show the violation and (2)
show how they were aggrieved. Randy has done both. Defendants claim the law’s
only purpose was to protect the lower-paid employee, but that simply isn’t true. “The
objective of equal pay legislation . . . is not to drag down men workers to the wage
levels of women, but to raise women to the levels enjoyed by men in cases where
discrimination is still practiced.” Corning Glass Works v. Brennan, 417 U.S. 188, 207
(1974) (quoting 109 Cong. Rec. 2714 (1963). To “drag down” the wages of the higher
earner would violate the purpose of the Act just like refusing to raise the wages of the

lower-paid worker.
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II. THE DISTRICT COURT ERRED IN DISMISSING PLAINTIFF’S
SEX DISCRIMINATION CLAIM

A. “BECAUSE OF” SEX IS NOT A NEW CONCEPT

Plaintiff’s argument about Randy’s sex discrimination claim is nothing new.
Defendants take issue with Plaintiff quoting the U.S. Supreme Court’s articulation that
“[i]f changing the employee’s sex would have yielded a different choice by the
employer—a statutory violation has occurred.” Bostock v. Clayton Cty., 140 S. Ct. 1731,
1741 (2020) (citing Price Waterhouse v. Hopkins, 490 U. S. 228, 239, (1989)). But this is
also nothing new; after all, the Iowa Supreme Court said the same thing back in 2009.
Deboom v. Raining Rose, Inc., 772 N.W.2d 1, 6 (Iowa 2009) (“the legislature’s purpose in
banning employment discrimination based on sex was to prohibit conduct which, had
the victim been a member of the opposite sex, would not have otherwise occurred.”
(quoting Sommers v. Lowa Civil Rights Comme’n, 337 N.W.2d 470, 474 (Iowa 1983)).

Defendants’ other argument about Bostock simply does not apply. Plaintiff is
not redefining “sex.” Plaintiff’s argument discusses what it means for something to be
“because of” sex. There is nothing “attenuated” about arguing that if by simply
changing Randy’s sex changes the outcome, Defendants acted “because of”” Randy’s

sex. One could hardly hope for stronger evidence.

B. DEFENDANTS DID NOT PROVE THEIR SAME DECISION
DEFENSE AS A MATTER OF LAW

Defendants argue that even if Randy raised an inference of discrimination, this

Court should still affirm the district court’s grant of summary judgment based on
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Defendants’ same decision defense. But the “same decision” defense is not propetly
before this Court. Defendants never proved it, and the district court never ruled on it.

In Hawkins v. Grinnell Regional Medical Center, 929 N.W.2d 261, 272 (Iowa 2019)
the Iowa Supreme Court adopted the same decision defense. Under this defense, an
employer “could avoid liability ‘by proving by a preponderance of the evidence that it
would have made the same decision even if it had not taken the plaintiff’s gender into
account.” Id. Defendants bore the burden of establishing this defense and they failed
to do so. Channon v. United Parcel Serv., Inc., 629 N.W.2d 835, 861 (Iowa 2001) (“itis a
rare case when a party proves its defense as a matter of law.”).

Defendants claim to have decided as early as 2017 to reclassify Randy’s role yet
simultaneously claim they delayed the reclassification to “protect” Randy. Taking
Defendants at their word, they would not have reclassified Randy when they did but for
Randy’s female colleague’s sex discrimination complaint. Only after receiving the
complaint did Defendants “remedy” the disparity by cutting Randy’s pay—precisely
what Iowa Code § 216.6A(2)(a) prohibits.

This is why the Legislature placed the burden of achieving pay equity squarely on
employer’s shoulders. Defendants knew exactly what they were doing. They paid Ellen
McComas, a female, lower wages to do the same work as Randy, a male. Only once they
got caught, they forced Randy out. Even if a jury believed Defendants would someday
reclassify Randy’s role, the jury could certainly find that Defendants did it when they did

only to remedy sex discrimination.
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C. THE DISTRICT COURT NEVER RULED ON THE SAME
DECISION DEFENSE

Not only did Defendants not prove the defense, but the district court never
squarely ruled on the issue. The district court concluded Randy had not established a
prima facie case of sex or wage discrimination. The February 27, 2025, Order cited by
Defendants does not even mention the same decision defense. (ID0079, Ruling on
MR.E.A)) (2/27/2025). Instead, the portion Defendants quote merely reiterates the
court’s prior view that “nothing in the record suggests Defendants’ decision to reclassify
Mr. Reiter’s position had anything to do with his gender.” (D0079 at 1-2).

Because the district court never ruled on the same decision defense it is not
preserved for appellate review. Meier v. Senecaunt, 641 N.W.2d 532, 537 (Iowa 2002) (“It
is a fundamental doctrine of appellate review that issues must ordinarily be both raised
and decided by the district court before we will decide them on appeal.”); Peters v.
Burlington N. R.R., 492 N.W.2d 399, 401 (Iowa 1992) (“issues must be raised and decided
by the [district] court”); State v. McCright, 569 N.W.2d 605, 607 (Iowa 1997) (“Issues not
raised before the district court...cannot be raised for the first time on appeal.”); Bank of
Am., NA. v. Schulte, 843 N.W.2d 876, 884 (Iowa 2014) (holding that error was not
preserved where the district court did not address the issue in its ruling and the parties
did not file a 1.904 motion).

CONCLUSION

Plaintiff-Appellant respectfully requests that the Court (1) reverse the district

court’s grant of summary judgment on Plaintiff-Appellant’s claims, (2) order summary
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judgment in Plaintiff’s favor on his section 216.6A claim, and (3) remand Plaintiff-

Appellant’s section 216.6 claim for trial.

REQUEST FOR ORAL ARGUMENT

Counsel for Plaintiff-Appellant request to be heard in oral argument.
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