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ARGUMENT 

I. DE NOVO REVIEW PERMITS THIS COURT TO MAKE ITS OWN 
CREDIBILITY DETERMINATIONS. 

Appellee repeatedly emphasizes that the district court found Holly's 

testimony not credible. [Appellee's Br. pp. 5, 8-9]. While the Appellate Court 

gives weight to the trial court’s findings, especially concerning witness 

credibility, those findings are not binding. In re Marriage of Harris, 877 N.W.2d 

434, 440 (Iowa 2016). Credibility determinations are given the utmost weight 

when also supported by corroborating evidence. In re Marriage of Hymbaugh, 

803 N.W.2d 672 (Iowa Ct. App. 2011). Judicial determinations are more apt to 

be equitable when “the objective facts are squared with the judge’s subjective 

impressions.” In re Marriage of Wegner, 434 N.W.2d 397, 400 (Iowa 1988) 

(Harris, J., dissenting). It necessarily follows that credibility determinations 

which are antithetical to the record should not be given such deference. Iowa 

law supports this conclusion. If the trier of fact errs in a credibility 

determination, that determination may be overturned. Elliot v. Iowa Dep't of 

Transp., Motor Vehicle Div., 377 N.W.2d 250, 256 (Iowa Ct. App. 1985). 

Critically, Holly's testimony about domestic violence is not the only 

evidence in the record. Holly offered key pieces of evidence in support of her 

claim of domestic abuse, including the following:  



• Auston's guilty pleas to charges arising from domestic disturbances, 
including his written admission: "I did commit 3rd degree burglary 
upon the property of [Holly Morrison]." [D0156, Exhibit A1, 
08/21/2025].  

• Photographs documenting Holly's injuries, including black eyes, 
bruising, and a split lip. [D0161, Exhibit F1, 08/21/2025]. 

• Observations by CPW Brigham documenting bruising on Holly's jaw, 
chin, arms, neck, and chest. [D0123, Exhibit 1 p. 4, 08/21/2025]. 

• CPW observations of bruising behind L.P.H.'s ear—an indicator of 
abuse. [D0123, Exhibit 1 p. 4, 08/21/2025]. 

• Statements from Auston's own daughter describing violence she 
witnessed. [D0159, Exhibit D1 p. 7, 08/21/2025]. 

 This corroborating evidence bolsters Holly’s credibility.   

Moreover, Auston argument that the trial court’s credibility 

determinations should not be questioned conveniently ignores that the district 

court also found that he was not credible; specifically, the trial court noted it 

“does not completely believe each of Auston’s denials”. [D0098, Decree, 

07/22/2025].  

II. THE TRIAL COURT’S REFUSAL TO PROPERLY CONSIDER THE 
HISTORY OF DOMESTIC ABUSE MAKES ITS REASONING IN 
DETERMINING PHYSICAL CARE AND LEGAL CUSTODY 
ERRONEOUS. 

a. Auston Concedes Domestic Violence Occurred and Erroneously 
Argues It Has Been “Resolved.”  

Remarkably, the Appellee's brief does not dispute that domestic violence 

occurred. Instead, Appellee argues that the violence has been "resolved" 



through the parties' separation. [Appellee's Br. p. 10]. This argument 

fundamentally misunderstands both the nature of domestic violence and its 

relevance to custody determinations under Iowa law. 

Appellee cites the HHS report stating that "safety concerns have been 

resolved." [Appellee's Br. p. 9]. However, the closure of a CINA case does not 

erase a documented history of domestic violence for purposes of Iowa Code § 

598.41. The statute creates a rebuttable presumption against joint custody 

when "a history of domestic abuse" exists—not when domestic abuse is 

currently ongoing. Iowa Code § 598.41(1)(b). The presumption exists precisely 

because past violence is predictive of future risk and because children raised in 

homes affected by domestic violence suffer lasting psychological harm 

regardless of whether the violence has temporarily ceased. In re Marriage of 

Brainard, 523 N.W.2d 611, 615 (Iowa Ct. App. 1994). 

The Iowa Court of Appeals has explicitly held that "[c]hildren raised in 

homes touched by domestic abuse are often left with deep scars, revealed in the 

form of increased anxiety, insecurity and a greater likelihood for later problems 

in interpersonal relationships." In re Marriage of Brainard, 523 N.W.2d 611, 615 

(Iowa Ct. App. 1994). These scars do not disappear simply because the abuser 

has completed services or the parties have separated. 



The record in this case establishes an extensive and severe history of 

domestic violence as described above and in Holly’s original brief. [Appellant 

Brief]. 

Both the actual abuse perpetrated... and [the abuser's] repeated attempts 

to minimize or deny the abuse are relevant" to custody determinations. In re 

Marriage of Brainard, 523 N.W.2d 611, 615 (Iowa Ct. App. 1994). Auston's 

continued denial of abuse despite guilty pleas, photographic evidence, and 

third-party observations demonstrates precisely the minimization that Iowa 

courts have found concerning. 

This is precisely the type of "history of domestic abuse" contemplated by 

the legislature. Iowa case law goes so far as to state that there are circumstances 

of domestic abuse which completely foreclose an award of primary care to a 

spouse that batters. In re Marriage of Daniels, 568 N.W.2d 51, 55 (Iowa Ct. App. 

1997). "Domestic abuse is, in every respect, dramatically opposed to a child's 

best interests." Id. Auston’s argument that this history has been "resolved" 

should be rejected.  

b. The District Court’s Reliance on Holly’s Noncompliance Ignores the 
Context of Domestic Violence and the No Contact Order.  

The central theme of both the trial court’s order and Appellee's brief is 

that Holly violated court orders by retaining L.P.H. in Minnesota, and that 



awarding her custody would "reward" this behavior. [Appellee's Br. pp. 12-13]. 

This argument fails for several reasons. 

First, Iowa Code § 598.41(c) and (d) explicitly recognize that domestic 

abuse may constitute just cause for withholding contact with the other parent 

and for relocating away from that parent. Iowa Code § 598.41. The Appellee 

ignores this statutory provision entirely. Iowa case law further builds on this 

concept. The detrimental effects of family violence is more compelling than the 

disobedience of a court order in determining a physical care award in the best 

interest of the child. In re Marriage of Daniels, 568 N.W.2d 51, 56 (Iowa Ct. App. 

1997). Auston attempts to distinguish the present case from Daniels on the 

basis that domestic abuse was "clear" in that case. [Appellee's Br. p. 14]. Id. The 

domestic abuse in this case is equally clear as documented by guilty pleas, 

photographs, third-party witnesses, and professional observations. The Daniels

reasoning applies with full force here. Id.  

Second, Auston flatly ignores that Holly was subject to a criminal no 

contact order that expressly stated: "any child visitation or contact with 

Plaintiff's or Other Protected Person's children that is allowed by any other 

order is suspended while this Temporary No Contact Order is in effect." [D0156, 

Exhibit A1, 08/21/2025]. Holly's interpretation of this order was supported by 

the Jefferson County Attorney and by a Minnesota court that declined to find 



her in contempt. [D0190, Tr. p. 133:17-22, 09/28/2025; D0164, Exhibit I1, 

08/21/2025; D0165, Exhibit J1, 08/21/2025]. If judicial officers and 

prosecutors agreed with Holly's interpretation, her understanding as a lay 

person was clearly reasonable. 

Third, even assuming Holly's noncompliance was unjustified, custody 

cannot be used as punishment. "Physical care determinations are 'not a matter 

of reward or punishment.'" In re Winter's Marriage, 223 N.W.2d 165, 166 (Iowa 

1974). If the district court believed Holly violated its orders, the appropriate 

remedy was contempt—not placing the child with his abuser. 

Incredulously, Auston cites Daniels and Brainard in support of his 

position that Holly’s disobedience of court orders is determinative that she 

should not be awarded primary care. In re Marriage of Daniels, 568 N.W.2d 51, 

56 (Iowa Ct. App. 1997); In re Marriage of Brainard, 523 N.W.2d 611, 615 (Iowa 

Ct. App. 1994).  Each of these cases supports the opposite conclusion. In re 

Marriage of Daniels, 568 N.W.2d 51, 56 (Iowa Ct. App. 1997). Daniels explicitly

notes that an eleven-month denial of visitation, while not inappropriate, does 

not justify an award of custody to the parent committing domestic abuse. In re 

Marriage of Daniels, 568 N.W.2d 51, 56 (Iowa Ct. App. 1997). Similarly, Brainard



acknowledges that violent tendencies are not conducive to an award of physical 

care. In re Marriage of Brainard, 523 N.W.2d 611, 615 (Iowa Ct. App. 1994).1

Even assuming, arguendo, that Holly’s violation of the court order is not 

justified, it does not justify an award of primary physical care to Auston in light 

of the totality of the circumstances and with consideration of the best interest 

of L.P.H.   

III. THE DISTRICT COURT FAILED TO PROPERLY EVALUATE THE 
FACTORS RELEVANT TO L.P.H.'S BEST INTERESTS, ALL OF WHICH 
FAVOR HOLLY 

Appellee's brief does not substantively address Holly's argument that the 

trial court inappropriately ignored the multitude of other factors in 

determining the correct outcome in this matter. In fact, Auston still offers no 

reasoning as to how L.P.H.’s best interests are served in his care or with joint 

legal custody. Courts are required to consider a multitude of factors in 

determining which physical care placement is in the child’s best interest. In re 

1 Appellee’s brief also cites In re Marriage of Kunkel, No. 22-0468, 2023 WL 
2148751, at 5 (Iowa Ct. App. Feb. 22, 2023). Appellant’s counsel has searched 
for the citation and does not believe that it is a published case. Appellant has 
informed Appellee of this issue and understands that Appellee is investigating 
the issue and will remove the cite if it cannot be verified. In the interim, we 
ask that the Court review the parties’ positions without consideration of the 
citation. In the event that the intended citation was to In re Marriage of Kunkel, 
555 N.W.2d 250 (Iowa Ct. App. 1996) as cited in Holly’s brief or In re Marriage 
of Kunkel, 546 N.W.2d 634 (Iowa Ct. App. 1996), neither support the assertion 
that “[r]ecent appellate decisions confirm that repeated violations of custody 
orders reflect poor parental judgment.” 



Winter's Marriage, 223 N.W.2d 165, 166 (Iowa 1974). A proper evaluation of 

these factors overwhelmingly supports placing L.P.H. in Holly's primary 

physical care and an award of sole legal custody. 

a. Holly Has Been L.P.H.'s Primary Caretaker for His Entire Life. 

A parent's history as the child's primary caretaker is entitled to 

considerable weight. In re Marriage of Kunkel, 555 N.W.2d 250, 253 (Iowa Ct. 

App. 1996). "The role of primary caretaker is critical in the development of 

children, and careful consideration is given in custody disputes to allowing 

children to remain with the parent who has been the primary caregiver." In re 

Marriage of Mann, 791 N.W.2d 711 (Iowa Ct. App. 2010). 

The evidence on this factor is uncontroverted. Auston was entirely absent 

from L.P.H.'s life for the first two years. [D0190, Tr. p. 96:16-22, 09/28/2025]. 

From infancy through toddlerhood Holly was L.P.H.'s sole caretaker. She alone 

was responsible for his feeding, his medical care, his daily needs, and his 

emotional development during the formative first years of his life. 

Holly has been L.P.H.'s primary caretaker at all other times as well. The 

only period when L.P.H. was not in Holly's care was during the CINA removal, 

which resulted from Auston's abuse. [D0190, Tr. p. 84:12-23, 09/28/2025]. 

Even then, when the juvenile court considered placement options in February 

2024, it explicitly declined to place L.P.H. with Auston, finding such placement 



was not in the child's best interest. [D0131, Exhibit 9 p. 3, 08/21/2025]. 

Auston’s contact with L.P.H. has been limited and supervised for the vast 

majority of the child's life. 

The district court's decree contains no analysis of this factor. It does not 

acknowledge Holly's five-year history as L.P.H.'s primary caretaker, Auston's 

two-year absence from the child's life, or the significance of disrupting this 

established caregiving relationship. This omission constitutes reversible error. 

b. Holly Demonstrates Superior Knowledge of and Attention to L.P.H.'s 
Specific Needs. 

"The court's objective is to place the children in the environment most 

likely to bring them to healthy physical, mental, and social maturity." In re 

Marriage of Kunkel, 555 N.W.2d 250, 253 (Iowa Ct. App. 1996). 

The trial testimony starkly illustrates which parent possesses the 

knowledge and attentiveness required to meet L.P.H.'s needs. Holly's testimony 

demonstrated intimate familiarity with her child. She testified about L.P.H.'s 

ADHD diagnosis and explained how she monitors and manages his hyperactive 

tendencies by ensuring he receives adequate mental and physical stimulation. 

[D0190, Tr. p. 119:17-120:7, 09/28/2025]. She described his daily routine, 

including his school schedule and the age-appropriate chores he performs in 

her home. [D0190, Tr. p. 118:19-119:15, 09/28/2025; D0190, Tr. p. 121:21-



122:4, 09/28/2025]. She discussed L.P.H.'s close relationships with his siblings 

and with the other children in the household, demonstrating awareness of his 

social connections and emotional needs. [D0190, Tr. p. 121:4-12, 09/28/2025]. 

She testified about what L.P.H. enjoys doing, which demonstrates her 

awareness of his interests and personality. [D0190, Tr. p. 120:14-22, 

09/28/2025]. She described their close bond, noting that L.P.H. is a "momma's 

boy." [D0190, Tr. p. 122:5-12, 09/28/2025]. Holly's testimony painted a 

complete picture of a mother who knows her child deeply and attends to his 

needs daily. 

Auston's testimony, by contrast, was devoid of any such detail. He offered 

no testimony regarding L.P.H.'s personality, temperament, or disposition. He 

provided no information about L.P.H.'s likes, dislikes, or interests. He said 

nothing about L.P.H.'s academic abilities or educational needs. He identified no 

specific physical, emotional, or developmental needs the child has. He failed to 

explain what childcare arrangements he would make if awarded primary care. 

He offered no testimony about where L.P.H. would attend school or how he 

would manage the child's ADHD. This evidentiary gap is telling. A parent 

seeking primary physical care should, at a minimum, be able to articulate how 

he will meet the child's daily needs. Auston's silence on these fundamental 



matters suggests he lacks the knowledge, preparation, or attentiveness 

required to serve as L.P.H.'s primary caretaker. 

The district court inexplicably concluded that "Auston has shown an 

ability to provide for L.P.H.'s needs" without identifying any evidence 

supporting this finding. [D0098, Decree, 07/22/2025]. The record contains no 

such evidence because Auston offered none. This finding is clearly erroneous. 

c.  L.P.H.'s Characteristics and Needs Favor Placement with Holly 

The child's own characteristics and needs must inform the custody 

determination. In re Winter's Marriage, In re Winter's Marriage, 223 N.W.2d 

165, 166-167 (Iowa 1974). 

L.P.H. has an ADHD diagnosis requiring consistent management. Holly 

testified that she manages his hyperactive tendencies by ensuring he receives 

adequate mental and physical stimulation. [D0190, Tr. p. 119:17-120:7, 

09/28/2025]. This approach has proven effective. L.P.H.'s early childhood 

screening noted no concerns regarding his mental or physical health. [D0166, 

Exhibit K1, 08/21/2025]. Holly's familiarity with L.P.H.'s condition and her 

demonstrated ability to manage it effectively weigh heavily in favor of 

continued placement in her care. Auston, notably, offered no testimony about 

L.P.H.'s ADHD, how he would manage it, or even whether he was aware of the 

strategies Holly employs to address the child's needs. 



Again, the record establishes that L.P.H. has a particularly close 

attachment to his mother. The juvenile court records noted his focus on his 

mother's safety. [D0131, Exhibit 9 p.3, 08/21/2025]. This close maternal bond, 

developed over five years of primary caregiving, should not be disrupted absent 

compelling justification. The district court identified no such justification 

beyond its desire to sanction Holly for noncompliance with its orders. 

Finally, L.P.H. is only five years old. Young children have particular needs 

for consistency, routine, and attachment to their primary caregiver. Children of 

this age thrive with stability and suffer when separated from their primary 

attachment figures. Disrupting L.P.H.'s placement with Holly at this 

developmental stage, and relegating her to one weekend per month, fails to 

account for his developmental needs and risks lasting harm to his emotional 

wellbeing. 

When the factors Iowa law requires courts to consider are properly 

evaluated, they uniformly favor Holly. She has been L.P.H.'s primary caretaker 

for virtually his entire life. Moreover, L.P.H. is closely bonded to Holly, and given 

his trauma history, continuity with his primary attachment figure is essential 

to his wellbeing. The district court's decree reflects no consideration of these 

factors. Its exclusive focus on Holly's noncompliance with visitation orders, to 

the exclusion of the statutory and case law factors governing custody 



determinations, constitutes reversible error. Upon de novo review, this Court 

should award Holly primary physical care.  

IV. THE DISTRICT COURT ERRED IN AWARDING JOINT LEGAL 
CUSTODY BECAUSE AUSTON FAILED TO REBUT THE STATUTORY 
PRESUMPTION ARISING FROM HIS HISTORY OF DOMESTIC 
ABUSE 

Iowa Code § 598.41(1)(b) provides that "if the court finds that a history 

of domestic abuse exists, a rebuttable presumption against the awarding of 

joint custody exists." Iowa Code § 598.41(1)(b) The district court committed 

reversible error by failing to apply this presumption despite Auston's 

documented history of domestic violence. 

a. Auston Wholly Fails to Address the Presumption Against Joint Legal 
Custody.  

Notably, Auston's brief is silent on the rebuttable presumption against 

joint legal custody. He does not acknowledge that the presumption exists, 

does not argue that it was inapplicable, and does not explain what evidence he 

offered to rebut it. This silence is telling. As explained above and in her 

opening brief, the rebuttable presumption exists in this case. [Appellant Brief, 

p. 27]. 

Once the presumption is triggered, the burden shifts to the party 

seeking joint custody to rebut it. Auston offered nothing to carry this burden 

at trial. He denied the abuse entirely despite his guilty pleas, testifying that 



Holly's reports were just her trying to "get [him] in trouble" and that he "not 

assaulted her." [D0190, Tr. p. 9:6-11, 09/28/2025; D0190, Tr. p. 72:14-16, 

09/28/2025]. A perpetrator who categorically denies documented violence 

cannot credibly claim he has changed or that joint custody is safe. 

Auston's brief points to HHS findings that "safety concerns have been 

resolved" and that L.P.H. is "equally safe with each parent." [Appellee's Brief, 

p. 9]. These findings addressed whether the CINA case should be closed, not 

whether joint legal custody is appropriate. The question before this Court is 

not whether Auston can avoid further HHS involvement when he has no 

contact with Holly. It is whether Holly can safely and effectively co-parent 

with the man who strangled her, threatened her with a gun, and struck their 

child. Auston offered no evidence on that question. 

b.  Joint Legal Custody Is Further Unworkable Given the No-Contact 
Order 

Even apart from the statutory presumption, joint legal custody is 

practically impossible here. Cooperation and communication are essential to 

joint legal custody. In re Marriage of Gensley, 777 N.W.2d 705, 715 (Iowa Ct. 

App. 2009). "With an award of sole legal custody, one parent will make the 

decisions, which will ensure the decisions are made and result in a more 

stable atmosphere for the children to carry on with their daily lives." Id. 



 A criminal no-contact order prohibits any communication between 

these parties. [D0156, Exhibit A1 p. 5, 08/21/2025]. The district court itself 

acknowledged that "these two people cannot communicate." [D0098, Decree, 

07/22/2025]. Having made this finding, its decision to award joint legal 

custody defies logic. 

Joint legal custody requires parents to consult on major decisions 

affecting the child's education, medical care, and welfare. How are Holly and 

Auston to discuss whether L.P.H. should be evaluated for ADHD medication 

when they cannot legally speak? How are they to confer about school 

enrollment or make joint decisions about medical treatment? The no-contact 

order makes such consultation impossible. Awarding joint legal custody under 

these circumstances guarantees ongoing conflict and decision-making 

paralysis that will harm L.P.H. 

Holly has historically been the parent responsible for decisions 

regarding L.P.H.'s health, education, and welfare. This Court should reverse 

the district court's award of joint legal custody and designate Holly as L.P.H.'s 

sole legal custodian. 



CONCLUSION 

For the reasons set forth in Holly's opening brief and this reply, Holly 

respectfully requests this Court: 

1. Reverse the district court's decision regarding physical care and award 

her primary physical care; 

2. Reverse the district court's decision to award joint legal custody and 

designate her as the child's sole legal custodian; and 

3. Award Holly appellate attorney fees. 
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