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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

I. The District Court erred by failing to include the instruction 
on anticipatory arming in violation of Ruth’s rights under 
the Iowa and US Constitutions. 
 

II. There was not substantial evidence to convict Ruth of 
murder in the first degree.  
 

III. Haley’s testimony violated Iowa Rule of Evidence 5.403 and 
should not have been admitted. 
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NATURE OF THE CASE 

 COMES NOW Defendant-Appellant, Marique Ruth, pursuant 

to Iowa Rule of Appellate Procedure 6.903(4), and hereby submits 

the following argument in reply to the State's brief.  

ARGUMENT 

I. The District Court erred by failing to include the 
instruction on anticipatory arming in violation of 
Ruth’s rights under the Iowa and US Constitutions. 
 

i. Error preservation 

 Counsel did not raise an argument regarding the 5.104(a) 

motion. Counsel included that portion of the trial transcript within 

the error preservation section as background for how the 

anticipatory arming issue ultimately came before the District Court.  

ii. The proposed instruction was legally correct, applicable to 
the case, and was not imbodied in the other 
instructions. 
 

The proposed instruction reads as follows:  

The defendant has a constitutional right to possess and carry a 
firearm in her own home. You have heard evidence that the 
defendant legally armed herself in her own home on a rational 
belief that she might have a conflict with another person. You 
should not use the fact that defendant armed herself as 
evidence of premeditation. If you find the defendant armed 
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herself out of malice or with a specific intent to kill [her 
boyfriend], you may use this fact that she armed herself as 
premeditation. 
 

(D0282, Vol. 7, 65:17-25).  

 This instruction is a correct statement of law. Both the Iowa 

and US Constitutions protect the right to keep and bear arms. Iowa 

Const. art. I, § 1A. U.S.C.A. Const. Amends. 2, 14. McDonald v. City 

of Chicago, 561 U.S. 742, 791 (2010). The “central component” of 

the personal right to keep and bear arms is self-defense, which is 

most acute within the home. District of Columbia v. Heller, 554 

U.S. 570, 599 (2008); State v. Woods, 23 N.W.3d 258, 279 (Iowa 

2025) (Oxley, J. concurring). Heller has a “an ambiguous 

relationship with the traditional rules of armed self-defense.” 

Joseph Blocher et. al, Pointing Guns, 99 Tex. L. Rev. 1173, 1193 

(May 2021). This ambiguous relationship arises because self-

defense with the use of a firearm is inherently preemptive 

constitutional conduct, which conflicts with the elements of murder 

in the first degree, which is not constitutionally protected.  
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 The United States Supreme Court did not directly address the 

issue of anticipatory arming or preemptive action in Heller. 

However, the Court recognized the government could not restrict 

the operability of a firearm within a home because it restricted the 

“core lawful purpose of self-defense.” Heller, 554 U.S. at 630 (ruling 

on the trigger lock provision of the D.C. ordinance). This implicitly 

recognizes that certain preemptive protective actions, such as 

arming oneself, loading a firearm, and racking the gun, are included 

within the constitutional protections of the keep and bear arms 

provision and restrictions or limits on those conditions are 

unconstitutional.  

 While self-defense through the use of a firearm is 

constitutionally protected, arming oneself in the context of murder 

is not. Juries are allowed to infer malice aforethought, 

premeditation, and a specific intent to kill when a defendant 

anticipatorily arms themselves. (D0192, Instruction No. 19-20 at 

20-21). State v. Matheson, 261 N.W. 787, 790-791 (Iowa 1935) 

(noting “[t]he fact that [the defendant] armed himself with a deadly 
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weapon is in itself evidence of deliberation and premeditation under 

the circumstances in this case”); State v. Reeves, 636 N.W.2d 22, 25 

(Iowa 2001). Because the jury instruction correctly states these two 

propositions of law, the jury instruction was legally accurate.  

 This instruction did not unduly emphasize a particular piece 

of evidence and was not inconsistent. A district court “is required to 

‘instruct the jury as to the law applicable to all material issues in 

the case . . . .’” State v. Marin, 788 N.W.2d 833, 837 (Iowa 2010), 

overruled on other grounds by Alcala v. Marriott Intern., Inc., 880 

N.W.2d 699, 707–08 (Iowa 2016). “[T]he court is not required to give 

any particular form of an instruction” but “must . . . give 

instructions that fairly state the law as applied to the facts of the 

case.” Marin, 788 N.W.2d at 838. “[T]he court's instructions must 

convey the applicable law in such a way that the jury has a clear 

understanding of the issues it must decide.” State v. Davis, 951 

N.W.2d 8, 17 (Iowa 2020) (quoting Thompson v. City of Des Moines, 

564 N.W.2d 839, 846 (Iowa 1997)). “[Courts] don’t let jurors decide 

what is legal and what is illegal; [courts] tell them.” State v. Brown, 
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32 N.W.3d 774, 780 (Iowa 2026) (Mansfield, J., concurring). Failure 

to sufficiently instruct a jury on the applicable law is reversible 

error. State v. Bennett, 503 N.W.2d 42, 45 (Iowa Ct. App. 1993). 

 Iowa Courts have held “instructions that set apart, highlight, 

or accentuate the testimony of a particular witness or a particular 

piece of evidence are improper.” State v. Kraai, 969 N.W.2d 487, 

492 (Iowa 2022). Instructions can create undue emphasis through 

asymmetrical instructions. Id. (noting the noncorroboration 

instruction could give the victim’s testimony “special status” and 

“an extra element of weight”). Undue emphasis can also occur when 

instructions are overly repetitive. Burkhalter v. Burkhalter, 841 

N.W.2d 93, 106 (Iowa 2013). Jury instructions which overlap and 

build upon concepts of law are not indicative of undue emphasis. 

Id. at 107. “[A] single repetition coupled with a clarification of the 

law does not amount to error.” Id.  

 This case is analogous to Andrews v. Struble. In Andrews, the 

jury was given two instructions where one advised the jury if it 

found the negligence of the defendant and other people proximately 
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caused the plaintiff’s injury, then the plaintiff could recover from 

the defendant. Andrews v. Struble, 178 N.W.2d 391, 400 (Iowa 

1970). The second instruction explained if the jury found the 

defendant was negligent and the defendant was the sole proximate 

cause of the injury, then the plaintiff was entitled to recover. Id. The 

Iowa Supreme Court found the instructions had some repetition, 

but ultimately built upon the legal requirements and clarified 

proximate cause for the jury as it related to the facts of the case. Id.  

 Ruth’s proposed instruction built upon the legal principles 

outlined in the other instructions while clarifying her constitutional 

rights. (D0192, Instruction No. 38, 39, and 41 at pg. 39-40; 42). 

The proposed instruction delineated jurors could view Ruth’s 

anticipatory arming in one of two ways: as a lawful exercise of her 

right to keep and bear arms or as evidence of premeditation, malice 

aforethought, and a specific intent to kill. (D0282, Vol. 7, 65:17-25). 

This is similar to Andrews. The instructions both outlined the 

jurors had two legal frameworks regarding certain evidence, 

clarified the legal principles involved, and contained an additional 
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legal requirement not embodied within the other instructions. 

Andrews, 178 N.W.2d at 400. Therefore, this instruction did not 

unduly emphasize a particular piece of evidence.  

Additionally, the exclusion of this instruction created an 

asymmetry within the instructions as a whole. Kraai, 969 N.W.2d at 

493. The omission of an instruction explaining anticipatory arming 

could be considered constitutionally protected conduct permitted 

the jury to infer the use of a firearm could only be viewed as 

unconstitutional conduct. See Davis, 951 N.W.2d at 19 n.1 (noting 

the jurors could reasonably conclude the omission of the insanity 

defense for first-degree murder meant the defense was not available 

for that charge when the other nine offenses cross-referenced the 

insanity defense). Because there was no instruction which 

explained arming in anticipation of a conflict could be considered 

constitutionally protected, this created an asymmetry within the 

instructions.  

Furthermore, even if the Court finds this created an undue 

emphasis, the Iowa and US Constitutions require this instruction 
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under the facts of this case. Iowa Const. art. I, § 1A. U.S.C.A. 

Const. Amends. 2, 14. The right to keep and bear arms for purposes 

of self-defense was a pre-existing right before it was codified under 

the Second Amendment. Heller, 554 U.S. at 592. Woods, 23 N.W.3d 

at 279 (Oxley, J. concurring). While permissive inferences regarding 

the use of a firearm are not inherently at odds with the right to keep 

and bear arms, these inferences can be unconstitutional depending 

on the facts of the case. An instruction of this nature is 

unnecessary if the deadly weapon was a knife or if the defendant 

already had a gun on their person. However, because Ruth was not 

already armed and lawfully armed herself with her firearm, 

additional instructions are necessary in order to protect her 

constitutional rights under the Iowa and United States 

Constitutions.  

This instruction did not unduly emphasize a fact of the case, 

but rather clarified Ruth’s constitutionally protected right to keep 

and bear arms within the context of her defense. Because the 

proposed instruction built upon other legal concepts and clarified 
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the law applicable to the case, the proposed instruction did not 

create an undue emphasis.  

This instruction was not embodied within the other jury 

instructions. While the jury instructions explained reasonable force, 

lack of a duty to retreat, and when brandishing a deadly weapon 

was lawful, this did not adequately convey her constitutional rights. 

(D0192, Instruction No. 38, 39, and 41 at pg. 39-40; 42). These 

instructions did not mention firearms, Ruth’s right to keep and bear 

arms within her home, or Ruth’s right to arm herself in anticipation 

of a conflict. Because this instruction was not embodied within the 

other instructions, the District Court erred.  

 Appellee cited three cases in support of its position the model 

jury instructions on self-defense were sufficient to protect Ruth’s 

right to keep and bear arms: State v. Daniel, 391 S.E.2d 90 (W.Va. 

1990); Com. v. Nelson, 152 A.2d 913 (Pa. 1959); and Summers v. 

State, 725 P.2d 1033 (Wyo. 1986). (Appellee’s Brief, pg. 41-45). 

However, these cases are not applicable due to the underlying facts 

of the cases, their legal underpinnings, and all three cases were 
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decided years before Heller. See Woods, 23 N.W.3d at 268 (nothing 

cases which pre-date Heller and Bruen are not controlling).  

 In Daniel, the defendant went to a bar with several friends. 

State v. Daniel, 391 S.E.2d 90, 92 (W.Va. 1990). When he and his 

friends left the bar, the defendant became involved in a fist fight 

and the defendant was hit in the head. Id. After the fight ended, the 

defendant got a ride home, but he did not recall getting into the van 

and “woke” up in the front passenger seat. Id. There were people he 

did not know in the vehicle, the defendant got scared, pulled out a 

gun, and pointed it at the driver. Id. at 92-93. The defendant 

claimed other passengers were approaching him, so he said he 

aimed his gun at the floor of the car and fired three shots to “scare 

them away.” Id. at 93. However, the bullets did not go into the floor 

and instead two of the shots hit the decedent in the chest and the 

other shot hit a passenger in the arm. Id. There was no evidence of 

the bullets ricocheting in the vehicle. Id. at 100.  

 On appeal, the issue was about whether malice and 

deliberation could be inferred from the intentional use of a deadly 
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weapon in light of the right to keep and bear arms. Id. at 96. The 

West Virginia Supreme Court noted the right to keep and bear arms 

was not absolute and could be regulated within the State’s 

legitimate exercise of its power. Id. at 96-97. The Court held the 

right to keep and bear arms did not provide someone the right to 

use the firearm unlawfully. Id.  This case is not applicable because 

the defendant was already armed and did not anticipatorily arm 

himself in case of a conflict.  

 In Nelson, the defendant and her husband were at their home 

and arguing. Com. v. Nelson, 152 A.2d 913, 914 (Pa. 1959). Her 

husband struck the defendant in the eye with a poker and beat her. 

Id. The defendant managed to go upstairs and lock herself in their 

bedroom and came out when she thought her husband was 

downstairs. Id. Her husband was outside the door and cut her arm 

with a knife. Id. The defendant managed to close the door, she 

barricaded herself in, and her husband went downstairs. Id. The 

defendant remembered there was a loaded gun in the dresser, so 

she got out the gun, went downstairs, and saw her husband on the 
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stairs with the poker. Id. The defendant shot her husband in the 

head and killed him. Id.  

 The defendant argued the jury should have been instructed 

she had a right to go downstairs and bear arms for her protection. 

Id. at 916-917.1  The Court found it adequately covered the laws of 

self-defense and did not have to provide the requested instructions. 

Id. At the time of the offense, Pennsylvania’s self-defense laws 

required a duty to retreat. See Com. v. Anderson, 156 A.2d 624, 

626 (Pa. 1959). Pennsylvania also recognized the Castle Doctrine 

exception, but the exception only applied if someone was attacked 

by someone who was “not a member of the household.” Com. v. 

Wilkes, 199 A.2d 411, 412 (Pa. 1964). In Nelson, the decedent was 

a member of her household and the Court pointed out she could 

have called the police or her neighbors and chose not to do so. 

Nelson, 152 A.2d at 914. Because other legal precedent controlled 

the outcome of this case, Nelson does not apply.  

 
1 “Points for charge” refers to proposed jury instructions. Pa.R.C.P 
226.  
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 In Summers, the defendant approached three individuals in a 

bar and got in a fight with one of the men in the bar. Summers v. 

State, 725 P.2d 1033, 1035 (Wyo. 1986). The defendant left the bar 

and got a gun from his trunk. Id. Two of the three individuals 

decided to follow the defendant, they saw the defendant had a gun, 

and ran away. Id. The defendant shot both of the individuals as 

they were running away and killed one of them. Id. The defendant 

was charged with first-degree murder and convicted of second-

degree murder. Id.  

 On appeal, the defendant asserted he was entitled to a jury 

instruction on the right to anticipatory arming because a jury could 

find his arming was an unjustified act of premeditation. Id. at 1043-

45. However, the Court noted the defendant was convicted of 

second-degree murder, which did not require premeditation. Id. at 

1045. Because there was no prejudice, the Court did not provide a 

response for this argument. Id. Therefore, this case does not apply.  

 Ruth armed herself in anticipation of a conflict because she 

believed Killen was physically hurting her son. (D0233, Exhibit 51, 



 

 
20 

14:17-14:25). This is a constitutionally protected act. Ruth set her 

gun down and grabbed her gun again when Killen began acting 

more aggressively, which is also a constitutionally protected act. 

(D0233, Exhibit 51, 14:26-14:46; 19:00-20:24; 38:30-38:45). Killen 

lunged for Ruth and her firearm. (D0233, Exhibit 51, 20:36-21:03; 

24:51-25:04; 38:08-38:14). Because this placed her life at risk, 

Ruth was justified in using deadly force. 

 A major component of Ruth’s justification defense relies on her 

constitutionally protected rights to keep and bear arms for self-

defense within the home. Because of the way the instructions are 

written in conjunction with the facts of this case, jurors could 

presume Ruth’s constitutionally protected conduct was unlawful. 

The use of a handgun, “the quintessential self-defense weapon,” 

allowed a jury to infer malice aforethought, specific intent to kill, 

and premeditation without any guidance regarding lawful 

anticipatory arming. Heller, 554 U.S. at 629. (D0912, Instruction 

No. 19-20 at 20-21). Therefore, the exclusion of this instruction 

prejudiced Ruth.  
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 Because the requested instruction was a correct statement of 

law, was not represented in the instructions, it applied to the facts 

of the case, and its exclusion prejudiced Ruth, the District Court 

erred. Therefore, this Court should reverse Ruth’s conviction and 

remand her case for a new trial. State v. Johnson, 7 N.W.3d 504, 

511 (Iowa 2024).  

II. There was not substantial evidence to convict Ruth of 
murder in the first degree. 
 

 There was not substantial evidence Ruth had malice and a 

specific intent to kill. Evidence raising only “suspicion, speculation, 

or conjecture is not substantial.” State v. Leckington, 713 N.W.2d 

218, 221 (Iowa 2006). Ruth did not shoot Killen under “false 

pretenses” (Appellee’s Brief, pg. 48-49). It does not appear Ruth was 

aware Killen wanted to be in a relationship with Wimer before the 

shooting. Both Wimer and Haley testified Killen was upset Wimer 

broke up with him and Killen was still attempting to get back 

together with Wimer while dating Ruth. (D0280, Vol. 4, 90:17-91:2). 

(D0285, Vol. 5, 66:16-67:12). However, there was no testimony 
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about whether Ruth was aware of Killen’s intentions before the 

shooting.  

 A week after the shooting, Ruth told officers Killen was telling 

Wimer that he still loved her and wanted to be with her in an 

attempt to help him in his court case regarding their daughter. 

(D0233, Exhibit 52, 6:47-7:28). Ruth told officers Killen “swore to 

[her] that that was just a manipulative tactic” and she believed him. 

(D0233, Exhibit 52, 6:47-7:28). Therefore, there was not substantial 

evidence demonstrating Ruth was aware Killen sincerely wanted to 

get back together with Wimer before the shooting.  

 In the months leading up to the shooting, Killen was 

increasingly aggressive and his mental health was in crisis. Ruth 

reported to officers on multiple occasions leading up to the shooting 

she was scared of Killen. (D0233, Exhibit 60, 3:45-4:15). (D0233, 

Exhibit 56, 21:25-21:35). Ruth reported Killen’s behaviors became 

increasingly erratic and Officer Doakes confirmed Killen was in the 

midst of a mental health crisis 6 days before the shooting. (D0277, 

Vol. 6, 12:8-23). Killen would repeatedly threaten people in his life 
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including his ex-girlfriend, his ex-girlfriend’s family, and his 

daughter’s daycare. (D0216, Exhibit 58 at 2-3; 8). (D0233, Exhibit 

52, 11:36-12:37; 14:13-14:59). (D0233, Exhibit 50, 16:39-17:39). 

(D0285, Vol. 5, 13:10-22).   

 Ruth told officers she was scared to call 911 because there 

were instances where officers could not do anything to stop Killen’s 

aggressive behavior and calling 911 made him more aggressive. 

(D0233, Exhibit 60, 2:07-2:45; 3:04-3:50). Ruth was scared of 

Killen’s decline in his mental health and Killen went so far as to 

grab her gun and ask Ruth to shoot him less than a week before the 

shooting. (D0215, Exhibit 57 at 4). Ruth became more scared of 

him once she learned the details of Wimer’s protection order, 

specifically that Killen choked Wimer. (D0233, Exhibit 51, 31:05-

31:20; 35:36-36:11). 

 Ruth explained to officers Killen was acting increasingly 

aggressive and erratic throughout the day leading up to the 

shooting. He threatened Wimer, Wimer’s boyfriend, and a bank 

employee. (D0233, Exhibit 50, 16:39-17:39; 19:54-21:41; 18:26-
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18:38). (D0285, Vol. 5, 13:10-22). He fought with Ruth and 

Andringa on and off throughout the day and followed Ruth into 

various rooms of the house to continue fighting even when she 

walked away. (D0277, Vol. 6, 44:23-45:3). (D0233, Exhibit 50, 

21:45-22:20). (D0233, Exhibit 52, 1:12:37-1:13:57). Killen was 

drunk and high at the time, which made him unpredictable. 

(D0285, Vol. 5, 68:7-22; 64:23-65:18; 151:19-22). 

 Malice is often apparent in how someone is killed.  

Malice aforethought may be implied from the kind of weapon 
used, and the manner and circumstances attending its use, as 
the place where the wound was inflicted, the strength or 
severity of the blow given, and if the weapon used was one 
which, taking into consideration the place where the blow was 
struck and its evident force would produce a wound which 
would be likely to result in death. 
 

State v. Zeibart, 40 Iowa 169, 173-174 (1874). When Ruth shot 

Killen, she believed she was in the fight for her life and she shot 

Killen four times in the center of his body until he fell. (D0282, Vol. 

7, 17:2-18; 45:20-46:4). This was in line with her firearm safety 

training and this is an average number of shots fired in a similar 
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scenario. (D0282, Vol. 7, 17:2-18; 45:20-46:4). (D0233, Exhibit 52, 

58:19-59:13). This demonstrates Ruth acted reasonably.  

 Ruth never alleged Killen was an intruder or attempted to alter 

the crime scene to make it appear Killen committed suicide. She 

informed officers she and Killen had been fighting, Killen lunged for 

her firearm, and she shot him because she was scared for her life. 

Blood splatter was found inside the kitchen, which supports Ruth’s 

account to officers about Killen lunging over the couch towards her 

gun. (D0220, Exhibit EE – Photograph of Blood on Floor Behind 

Couch, 11/7/24) (D0221, Exhibit FF – Photograph of Blood in 

Kitchen, 11/7/24). One of the casings was also located in the 

kitchen. (D0202, Exhibit 36 – Photograph of Casing on Floor, 

11/7/24). Ruth reasonably believed her life was in danger and 

defended herself from harm. Because there was not substantial 

evidence Ruth acted with hatred or a fixed intent to do injury or 

harm prior to or during the shooting, there was not substantial 

evidence to find she acted with malice aforethought.  
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 There was substantial evidence Ruth was justified. Ruth did 

not start the argument which led to the shooting. Killen was acting 

increasingly aggressive throughout the day by threatening various 

people, fighting with Ruth and Andringa on and off all day, and 

following Ruth around the townhome to continue fighting with her. 

(D0233, Exhibit 50, 16:39-17:39; 19:54-21:22:20; 18:26-18:38). 

(D0285, Vol. 5, 13:10-22). (D0277, Vol. 6, 44:23-45:3). D0233, 

Exhibit 52, 1:12:37-1:13:57). Ruth was in her room when she heard 

Killen and Andringa yelling and their argument was so intense she 

believed they were physically fighting each other. (D0233, Exhibit 

51, 13:19-14:25; 16:44-17:27; 20:04-20:24; 23:46-24:29; 38:30-

38:45).  

 Ruth had every reason to believe she was in imminent danger, 

even if Killen did not have any weapons on his person because 

Killen attempted to obtain her firearm. Killen lunged for Ruth and 

her firearm, which was an actual and imminent threat to Ruth’s 

life, and she responded to the threat in a reasonable manner. An 

individual reaching for someone else’s weapon is a “big threat” and 
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creates an “extremely dangerous situation.” (D0279, Jury Trial Vol. 

3, 129:3-6, 10/29/24). (D0282, Vol. 7, 46:5-8). This creates a 

situation where there is a fight to defend yourself and a fight to 

defend the gun. (D0282, Vol. 7, 46:10-47:4). This risk was 

exacerbated by Killen’s anger problems, alcohol and substance 

abuse, and history of violent behavior against intimate partners. 

 Ruth used the amount of force necessary to protect herself. 

(D0233, Exhibit 52, 58:19-59:13). (D0282, Vol. 7, 17:2-18; 45:20-

46:4). Ruth stopped shooting Killen once he fell and called 911. 

(D0233, Exhibit 51, 23:06-23:11). (D0233, Exhibit AA, 6:36-6:44). 

She did not empty her chamber or continue to fire after he fell. 

(D0233, Exhibit 52, 58:19-59:13). This demonstrated she acted 

reasonably. 

 This is not analogous to State v. Wilson. (Appellee’s Brief, pg. 

53). There, the defendant went out of his way to start a verbal 

confrontation, he discharged his firearm without provocation, and 

he fired his weapon into a crowd of people as they were running 

away. State v. Wilson, 941 N.W.2d 579, 591 (Iowa 2020). Here, 
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Ruth heard her son and Killen fighting in the living room in a 

manner which made her believe a physical confrontation was 

occurring and armed herself in anticipation of a conflict. (D0233, 

Exhibit 51, 14:17-14:25). Ruth discharged her firearm after Killen 

lunged for her and her gun. (D0233, Exhibit 52, 58:19-59:13). 

(D0233, Exhibit 51, 38:14-38:29). Killen was facing her when she 

shot him and she stopped shooting once he fell to the ground. 

(D0233, Exhibit 52, 58:19-59:13). (D0285, Vol. 5, 119:20-120:7; 

125:21-25; 128:13-20; 130:6-15; 132:3-7).  

 Ruth’s statements to officers were consistent. Ruth provided 

multiple hours long interviews with officers after the shooting and 

fully cooperated with officers in their investigation. See generally 

(D0233, Exhibit 51 and 52). She gave detailed information which 

was consistent between interviews. See generally (D0233, Exhibit 

51 and 52). Ruth’s three-minute TikTok video summarizing what 

occurred between her and Killen two months after the shooting did 

not constitute an inconsistent statement. (Appellee’s Brief, pg. 54-

55). This video was taken two months after the shooting, was a 
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summary of the events, and was for an entirely separate audience. 

(D0285, Vol. 5, 99:13-20). (D0234, Exhibit 55 – October TikTok 

Video). Officers did not note any inconsistencies between her 

statements and there were no allegations Ruth lied or was 

otherwise untruthful.  

 In essence, Appellee argues Ruth was not credible because she 

was not a perfect victim. (Appellee’s Brief, pg. 54-55). State v. 

Newell, 710 N.W.2d 6, 27 (Iowa 2006) (noting Iowa Courts have 

recognized domestic violence is a continuum of violence which can 

involve intimidation, isolation, blame, and emotional and economic 

abuse). Ruth and Killen were in an abusive relationship. Killen had 

a history of intimate partner violence and he repeatedly threatened 

Ruth. (D0233, Exhibit 52, 24:24-25:29). 

 Ruth called the police on multiple occasions due to Killen’s 

violent and unpredictable nature and officers were unable to remove 

Killen from the home. (D0233, Exhibit 56, 12:38-12:51; 14:05-

14:43; 15:07-15:35). (D0233, Exhibit 60, 4:16-4:46). On the one 

occasion Officer Doakes was able to remove Killen from the home 
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and place him at the hospital, Killen left against medical advice and 

continued to threaten to kill Ruth and her son after leaving the 

hospital. (D0277, Vol. 6, 14:22-15:21; 16:5-19; 16:20-18:18). 

(D0233, Exhibit 52, 20:54-21:31). Ruth repeatedly voiced her 

frustrations with officers about their inability to respond to her and 

her son’s safety needs. (D0233, Exhibit 56, 15:07-15:35).  

(D0233, Exhibit 60, 2:07-2:45; 3:04-3:50; 4:16-4:46). Her 

discussions about hypothetical situations where she could lawfully 

use her firearm were not indicative of a desire to hurt Killen, but 

rather were statements about ensuring her safety due in large part 

to officers’ failures to meaningfully respond to her legitimate safety 

concerns. Linn v. State, 929 N.W.2d 717, 734 (Iowa 2019) (noting 

historical practices where officers were expressly discouraged from 

making arrests based upon women’s reports of domestic violence 

long after men no longer had legal permission to beat their wives).   

 Victims of domestic abuse routinely cancel restraining orders, 

invite their abusers back into their homes, and resume living with 

them. (Appellee’s Brief, pg. 55). State v. Smith, 876 N.W.2d 180, 
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187-88 (Iowa 2016) (noting the complex dynamics of domestic 

abuse can frustrate efforts to fully prosecute abusers because 

victims recant, ask to drop the criminal case, or refuse to testify). 

See Laurie S. Kohn, The Justice System and Domestic Violence: 

Engaging the Case but Divorcing the Victim, 32 N.Y.U. Rev. L. & 

Soc. Change 191, 200–06 (2008). This does not mean Ruth was any 

less scared for her life when Killen lunged for her gun on August 10, 

2022.  

 Because the State failed to prove Ruth had malice 

aforethought and the specific intent to kill Killen, there was not 

sufficient evidence to convict Ruth of murder in the first degree. 

Additionally, Ruth was justified in shooting Killen. As a result, her 

conviction should be vacated. State v. Crawford, 972 N.W.2d 189, 

199 (Iowa 2022).  

III. The statement Ruth could “shoot someone and make it 
look like a suicide” was more prejudicial than probative. 
 

i. Error was preserved.  

 Appellee confuses claim preservation, which is required, with 

argument preservation, which is not. (Appellee’s Brief, pg. 56-57). 
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See Lebron v. Nat'l R.R. Passenger Corp., 513 U.S. 374, 379 (1995); 

Feld v. Borkowski, 790 N.W.2d 72, 84 (Iowa 2010) (Appel, J., 

concurring in part and dissenting in part) (“[T]he Supreme Court 

has made it clear that once a claim is properly presented, a party is 

not limited to arguments presented below.”); State v. Harbach, 3 

N.W.3d 209, 228 (Iowa 2024) (Waterman, J., dissenting).  

 Ruth’s claims on appeal are the same as in the District Court: 

Haley’s testimony about Ruth’s statement should not have been 

admitted under Iowa Rule of Evidence 5.403. Ruth is not restricted 

to identical “‘theories,’ ‘arguments,’ ‘frameworks,’ or ‘legal reasons’” 

on appeal which were raised in district court. See Sarah M. R. 

Cravens, Involved Appellate Judging, 88 Marq. L. Rev. 251, 256–57 

(2004). It is sufficient Ruth argued this statement violated rule 

5.403, and the District Court concluded otherwise. 

ii. Haley’s testimony violated Iowa Rule of Evidence 5.403 
and should not have been admitted. 
 

 Haley testified Ruth stated she “could shoot somebody and 

make it look like a suicide.” (D0285, Vol. 5, 44:1-2). This statement 

was not probative because the context did not demonstrate Ruth’s 
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state of mind at the time of the shooting. (Appellee’s Brief, pg. 58-

59). Ruth made this statement in April or May, at the start of her 

relationship with Killen when their relationship was going well. 

(D0233, Exhibit 52, 0:46-1:02; 9:32-10:50). (D0285, Vol. 5, 5:1-13). 

Wimer and Killen had been fighting over the phone during the 

hangout and Ruth made the statement about Wimer and not Killen. 

(D0285, Vol. 5, 33:23-34:22; 35:3-11). Haley thought Ruth was 

trying to make a joke, she was laughing while she said it, and it was 

a “one-off” statement. (D0285, Vol. 5, 34:14-22; 44:5-16).  

 There was no allegation Ruth attempted to make Killen’s death 

appear to be a suicide. Ruth asserted a justification defense at trial 

and argued she shot Killen because he lunged at her and her gun. 

There was no testimony Ruth attempted to distort the evidence to 

make Killen’s death appear to be a suicide. This statement did not 

provide any context to the events on August 10, 2022, and therefore 

lacked probative value.  

 The statement posed a danger of unfair prejudice. There was 

not overwhelming evidence of guilt. As previously stated, there was 
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not substantial evidence to find Ruth committed murder in the first 

degree because she was justified in shooting Killen. Killen lunged 

for Ruth’s firearm, which placed her life in danger. Ruth responded 

to the threat reasonably and proportionally. This demonstrates 

there was not overwhelming evidence of guilt.  

 The statement was also misleading. Haley’s testimony gave the 

impression Ruth was making the statement in reference to Killen 

when it was about Wimer. (D0285, Vol. 5, 8:7-9:8). The actual 

context of the statement and the testimony at trial created two 

distinct impressions. When the statement is reviewed in its original 

context, Ruth made a distasteful joke while listening to her 

boyfriend and his ex-girlfriend argue over the phone while he was 

supposed to be hanging out with Ruth, Haley, and his son. The trial 

testimony gave the impression Ruth made an unprompted, 

threatening statement to those at the house. This testimony was 

misleading, not relevant, and unduly prejudicial. The District Court 

abused its discretion in admitting this testimony. Therefore, this 

case should be remanded for a new trial. State v. Parker, 747 
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N.W.2d 196, 209 (Iowa 2008). 

CONCLUSION 

For the reasons stated above, Ruth respectfully requests this 

Court to vacate her conviction and remand to the lower court for an 

entry of dismissal. Crawford, 972 N.W.2d at 199. In the alternative, 

Ruth respectfully requests this Court to remand her case for a new 

trial. Parker, 747 N.W.2d at 209; Johnson, 7 N.W.3d at 511. 
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