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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

I. Error Preservation. Iowa’s error preservation rules require 
litigants to raise arguments to the district court and secure rulings on 
them. Below, Ryan Melcher sought to suppress evidence that he drove 
with a blood alcohol concentration above the legal limit. His motion 
revolved around constitutional voluntariness and never mentioned 
implied consent. The same was true for the district court’s ruling. Did 
Melcher preserve error to raise implied consent arguments on 
appeal?  

II. Voluntary Consent. Melcher wrecked his car while he was driving 
drunk in February 2023. After crashing, he called his mother to take 
him to the hospital. While Melcher received treatment and painkillers 
for head lacerations, a deputy sheriff asked Melcher to consent to a 
voluntary blood test. The deputy explained the consent form and read 
parts of it aloud. Melcher asked questions and eventually signed the 
form. Was his consent voluntary?  
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ROUTING STATEMENT 

This case can be decided based on existing legal principles. Transfer 

to the Court of Appeals is appropriate. Iowa R. App. P. 6.1101(3). 

NATURE OF THE CASE 

 In this OWI case, Melcher is appealing a suppression ruling. Below, 

the district court refused to suppress the results of a blood test showing a 

blood alcohol concentration of .09. D0035, Ruling on Defendant’s M. to 

Suppress at 1–3 (2/29/2024); Attachment 3 to D0007, Minutes of 

Testimony at 1 (5/22/2023). After a trial on the minutes, Melcher was 

convicted for OWI, in violation of Iowa Code section 321J.2. D0062, 

Judgment and Sentence at 1 (8/5/2024). The district court sentenced him 

to two days’ imprisonment, but it permitted him to serve that sentence by 

attending a two-day community college OWI program. D0062 at 1.  

STATEMENT OF THE FACTS 

In February 2023, Melcher was driving home from a friend’s house.  

Att. 1 to D0007 at 1. He had consumed three or four drinks, and he crashed 

his car. Att. 1 to D0007 at 1. He claimed that he swerved to avoid hitting a 

deer. Att. 6 to D0007 at 3. His car skidded on the roadway, entered a ditch, 

fell down a steep embankment, rolled over on itself, and struck a tree. Att. 6 

to Do007 at 3. Melcher cut his face, but instead of calling an ambulance, he 

called his mother. Att. 1 to D0007 at 1. She picked him up and drove him to 
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the hospital. Att. 1 to D0007 at 1. Neither Melcher nor his mother reported 

the crash. Att. 1 to D0007 at 1.  

 But hospital staff did. Att. 1 to D0007 at 1. The county sheriff’s office 

dispatched a deputy named Ted Jacobsen to contact Melcher. Att. 1 to 

D0007 at 1. Deputy Jacobsen found Melcher—awake and cogent in the 

ER—and interviewed him. Att. 1 to D0007 at 1. A body-camera recorded the 

interaction. D0032, State’s Exh. 2, Bodycam Footage at 00:00–17:41 

(2/26/2024). 

 The footage shows Melcher conversing with Deputy Jacobsen and 

hospital staff and responding to their questions. D0032 at 00:00–01:12. 

Throughout the interaction, Melcher had the presence of mind to answer 

Deputy Jacobsen’s questions with nonverbal cues like head nods, hand 

gestures, and shrugs. D0032 at 01:12–01:17; 01:35–01:37, 02:45–02:47, 

04:22–04:24, 05:32–05:40, 11:46–11:48.  He also had no trouble 

remembering what happened: he knew he crashed after leaving a friend’s 

house in Harpers Ferry. D0032 at 01:08–01:17. He also knew he had 

consumed three or four drinks. D0032 at 01:17–01:26; Att. 1 to D0007 at 1.  

Deputy Jacobsen asked Melcher to take a preliminary breath test. 

D0032 at 1:30–01:38. Melcher refused, saying he would not take the test 

because he already had an IV. D0032 at 01:38–01:50. He also said, “I don’t 
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even know if I have it in me to blow right now if I’m being honest with you.” 

D0032 at 01:50–02:53.  

 At that point, Deputy Jacobsen turned to a voluntary consent form. 

D0032 at 02:58–03:27. He asked Melcher for a voluntary blood sample, 

emphasizing the voluntary nature of the request. D0032 at 03:10–03:14. 

Deputy Jacobsen elaborated: “So you have the constitutional right to refuse 

my request. Okay? So you don’t have to give me a sample. Okay? But just so 

you know, that if you refuse my request, I may apply for a search warrant.” 

D0032 at 3:30–04:00. And then Deputy Jacobsen told Melcher that if he 

provided the sample, they could figure everything out later and Melcher 

could go home with his mother. D0032 at 4:00–04:20. Deputy Jacobsen 

asked, “You feel like you might want to give a sample?” D0032 at 04:20–

04:22. Melcher answered, “Sure.” D0032 at 04:22–04:25.  

 Deputy Jacobsen continued to explain that the blood sample was 

voluntary. D0032 at 04:23–05:21. Melcher asked what would happen if he 

did not sign. D0032 at 5:22–05:25. This exchange followed: 

JACOBSEN: So there’s two different things. So if you 
don’t sign it, um, I could go get a search warrant— 

MELCHER: And then you’ll just come back and get 
my blood anyway— 

JACOBSEN: And get your blood anyway, yes.  

MELCHER: I’ll just—well, I— 
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JACOBSEN: Well, since I need like, uh— 

MELCHER: A PBT. A breathalyzer.  

JACOBSEN: Yeah, so I need an official sample. So 
that’s why I would take your blood. So are you willing 
to provide a blood sample?  

MELCHER: If I don’t, I mean, what— 

JACOBSEN: So if you don’t, either I’ll go get a 
warrant—  

MELCHER: And I sit here. And just— 

JACOBSEN: And I’ll get the blood anyway.  

MELCHER: Suffer longer.  

JACOBSEN: So you want to provide a sample?  

MELCHER: Yeah.  

JACOBSEN: Okay. Okay.  

D0032 at 5:25–6:14. Deputy Jacobsen thanked Melcher for cooperating. 

D0032 at 6:15–06:22.  

 Before signing, Melcher said he could not see the form. D0032 at 

6:23–06:28. His mother explained the problem was that Melcher did not 

have his glasses. D0032 at 06:25–06:35. In response, Deputy Jacobsen 

said, “Gotcha,” and gave Melcher a pen. D0032 at 06:30–06:35. Melcher 

then Melcher signed the consent form. D0031, State’s Exh. 1, Signed 

Consent at 1 (2/26/2024); Att. 5 to D0007 at 1. In one hand he held the 

consent form (attached to a clipboard), and he used the other to sign 
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straight along the signature line. D0032 at 06:35–07:20; D0031 at 1. 

Melcher handed the clipboard and pen back to Deputy Jacobsen after 

signing. D0032 at 07:15–07:20.  

The consent form read as follows:  

I understand that I am being asked by a peace officer 
to provide a sample of my breath, blood, or urine for 
the purpose of investigation of the public offense of 
Operating While Intoxicated.  

I understand that I have the constitutional right to 
REFUSE the peace officer’s request.  

I understand that if I refuse the peace officer’s 
request, he or she may apply for a search warrant. I 
understand that if that application is granted by a 
judge or magistrate, I will be court ordered to provide 
a sample of my breath, blood, or urine.  

Knowing of my lawful right to refuse to consent to 
provide such a sample, I am voluntarily and willingly 
providing my sample to the peace officer.  

The written permission to search without a search 
warrant is given by me to the peace officer(s) 
voluntarily and without any threats or promises of 
any kind at 4:23 a.m. on this 19 day of February 2023.  

D0031 at 1; Att. 5 to D0007 at 1.  

 Deputy Jacobsen then consulted with a nurse about obtaining 

the blood sample. D0032 at 7:20–8:34. He also spoke with Melcher 

and his mother about logistics, like where to tow the wrecked vehicle 

and what would happen if the blood sample revealed Melcher’s blood 
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alcohol concentration exceeded the legal limit. D0032 at 08:35–11:55. 

Throughout the rest of the body-camera footage, hospital staff 

interacts with Melcher. D0032 at 11:55–17:41. Notably, Melcher holds 

a water cup on his own, moves it from one hand to the other, and 

drinks from it without help. D0032 at 9:20–14:11.  

 When the test results arrived, they revealed a blood alcohol 

concentration of .09. Att. 3 to D0007 at 1. They also showed Melcher had 

morphine and marijuana metabolites in his system. D0029, Defense’s Exh. 

B, Toxicology Report at 1 (2/26/2024); Att. 3 to D0007 at 1.  

The State charged Melcher with OWI, first offense. D0008, Trial 

Information at 1 (5/22/2023). Melcher then filed a motion to suppress the 

blood test results. D0023 at 1–3. He argued Deputy Jacobsen should have 

sought a warrant, claimed Melcher did not have the capacity to consent to a 

search, and contended Deputy Jacobsen coerced Melcher’s consent. D0023 

at 1–3. Melcher never mentioned implied consent. D0023 at 1–3. After a 

hearing on the motion, the district court denied it. D0085 at 3:2–8; D0035 

at 1–3.  

The district court’s ruling focused on the Fourth Amendment and 

article I, section 8 of the Iowa Constitution. D0035 at 1–3. Like the motion, 

the ruling did not mention implied consent. D0035 at 1–3. The district 
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court dismissed concerns that Melcher’s speech was slurred or unclear in 

the hospital. D0035 at 3. It explained Melcher sounded similar—slow and 

mumbling—while testifying at the suppression hearing. D0035 at 3.  

The case proceeded to a trial on the minutes, and the court found 

Melcher guilty. D0084, Tr. Trial at 2:2–9:24 (11/21/2024); D0055, Trial 

Ruling at 1–2 (7/8/2024). He filed a timely notice of appeal and now 

challenges the suppression ruling. D0067, Notice of Appeal at 1 

(8/6/2024).  

ARGUMENT 

I. Below, Melcher Never Argued that Deputy Jacobsen 
Bypassed the Implied Consent Advisories. And the District 
Court Never Decided the Issue. Error Preservation Rules 
Bar Him from Raising It Now. 

Preservation of Error 

In this appeal, Melcher has overlooked error preservation. That 

oversight precludes him from taking shelter in State v. Flynn, 13 N.W.3d 

843 (Iowa 2024). Across the record, Melcher made just two arguments for 

suppressing the results of the blood test: capacity and coercion. See, e.g., 

D0032 at 2–3. He secured a district court ruling that addressed those two 

arguments—and only those two arguments. D0035 at 1–3. He never 

argued—and the district court never ruled—that the evidence should be 

suppressed because Deputy Jacobsen failed to administer implied consent 
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advisories under Iowa Code sections 321J.6 and 321J.8. See D0032 at 1–3; 

Doo35 at 1–4. To illustrate that point, it is necessary to understand what 

Melcher is arguing now and what he argued below.  

Here on appeal, Melcher’s brief hinges on Flynn and Deputy 

Jacobsen’s decision to bypass implied consent. See App. Brief at 23–54. The 

core contention is that the district court should have suppressed his blood 

test results because Deputy Jacobsen did not administer the implied 

consent advisories from Iowa Code section 321J.6 and 321J.8. App. Brief at 

32–35. To have preserved error on that statutory issue, Melcher needed to 

do more than raise constitutional objections under the Fourth Amendment 

and article I, section 8. C.f. State v. Gomez Medina, 7 N.W.3d 350, 355 

(Iowa 2024) (concluding a statutory objection did not preserve a 

constitutional claim). He should have argued he is entitled to suppression 

because law enforcement circumvented Iowa’s implied consent statutes. 

See Flynn, 13 N.W.3d at 845.  

But Melcher did not do so. His arguments below had not even a 

whisper of implied consent. The two places to look are the motion to 

suppress and the transcript of the hearing on that motion. See D0032 at 1–

3; D0085 at 3:2–25:5. In both instances, the parties’ arguments turned on 
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the Fourth Amendment and article I, section 8, never mentioning implied 

consent.  

Start with the motion to suppress itself. The document contends that 

Deputy Jacobsen should have applied for a search warrant. D0032 at 2–3. 

It claims Melcher “was clearly not in a position to consent” and faults 

Deputy Jacobsen for coercing Melcher’s consent to a warrantless search. 

D0032 at 2. Those arguments refer to capacity and coercion in the 

constitutional context. But they do not refer to implied consent.  

In fact, the motion to suppress never mentions implied consent. See 

D0032 at 1–3. It does not cite any provision of Iowa Code chapter 321J 

either. See D0032 at 1–3. Indeed, it does not cite any part of the Iowa Code. 

See D0032 at 1–3. Rather, Melcher’s motion cites the Fourth Amendment 

and article I, section 8. D0032 at 2. These citations demonstrate that 

Melcher’s appeal is about the constitutionality of warrantless consent 

searches, not the statutory framework of implied consent. See D0032 at 2–

3. 

The motion’s caselaw citations reinforce that conclusion. Every case 

Melcher cited pertains to the warrant requirement for searches. D0032 at 

2–3. And none of the cited cases have anything to do with implied consent, 

except for one. D0032 at 2–3. The lone exception is State v. McGee, 959 
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N.W.2d 432 (Iowa 2021), but it does nothing to help Melcher’s cause. 

D0032 at 2–3. The motion to suppress cites McGee to refer to Fourth 

Amendment principles. D0032 at 2–3. And there is not anything in McGee 

that should lead this Court to think citing it preserves error on implied 

consent advisories. The case mentions implied consent but only in the 

broader context of applying a United States Supreme Court case to 

warrantless blood tests on unconscious defendants. McGee, 959 N.W.2d at 

444–45. McGee did not revolve around the implied consent advisories 

(because the defendant there was unconscious). See id. So citing McGee is 

not enough to preserve error here. See State v. Lasley-Eakins, No. 18-1087, 

2019 WL 5428598, at *1 (Iowa Ct. App. Oct. 23, 2019).  

The same error preservation problems shine through in transcripts. 

At the hearing on the motion to suppress, Melcher argued incapacity on 

account of fatigue, injury, and medication. D0085 at 23:11–24:11. And he 

argued Deputy Jacobsen should have applied for a warrant. D0085 at 

24:12–23. But he never mentioned the implied consent advisories; he did 

not even say the words “implied consent.” D0085 at 23:6–24:23. In fact, 

implied consent came up just once in the whole hearing. D0085 at 6:4–5, 

20–22. And it was just a mistake: the prosecutor meant to say “voluntary 
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consent” but said “implied consent” instead. D0085 at 6:4–22. She 

clarified, and no one referred to implied consent again. D0085 at 3:2–25:5.  

If any doubt remains, the district court’s ruling settles the issue. That 

ruling evaluated the totality of the circumstances and concluded Melcher 

voluntarily consented to the blood test. D0035 at 2–3. The court construed 

Melcher’s motion as raising a constitutional challenge to the voluntariness 

of his consent. D0035 at 1. It evaluated Fourth Amendment and article I, 

section 8 caselaw. D0035 at 2. It does not refer to implied consent. D0035 

at 1–3. The court thus never ruled on the basis for error that Melcher now 

raises. See State v. Kinkead, 570 N.W.2d 97, 102 (Iowa 1997). Without a 

ruling on the issue, Melcher should have filed a motion requesting one, but 

he did not. See State v. Hernandez, No. 23-0630, 2025 WL 52424, at *4 

(Iowa Ct. App. Jan. 9, 2025).  

 Implied consent is not interchangeable with incapacity or coercion. 

Of course the three concepts overlap to some degree, but they are not so 

similar that referring to one preserves any of the others. State v. Manna 

helps make that point. 534 N.W.2d 642, 644 (Iowa 1995).  

In that case, a defendant made two arguments for suppressing 

evidence that he drove while under the influence of alcohol. Id. at 643–44. 

The first argument: there was no reasonable and articulable suspicion for 
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an OWI charge. Id. at 643. And the second: the investigating officer did not 

comply with Iowa’s implied consent statute because he did not have 

reasonable grounds to suspect the defendant was intoxicated. Id. at 644. 

The Court considered the first argument on the merits, but it rejected the 

second because of error preservation. Id. at 643–45. Even though the 

defendant “arguably” mentioned the second argument in a motion to 

suppress, error was not preserved because the district court never ruled on 

it. Id. at 644.  

Manna thus demonstrates the difference between implied consent 

arguments and constitutional arguments, even when the two are related. A 

reference to one does not preserve the others. See id. Much like the 

defendant in Manna failed to preserve implied consent arguments while 

preserving a challenge to reasonable suspicion, Melcher failed to preserve 

his implied consent challenge while preserving voluntariness (i.e., capacity 

and coercion). See id. at 644–45.  

And that conclusion makes sense. Otherwise, defendants could make 

one argument about “consent” and preserve a panoply of unrelated (but 

similar) legal doctrines ranging from implied consent or sexual consent to 

informed consent or parental consent. Error preservation manages and 

organizes legal arguments to prevent that sort of overlap or obfuscation. 
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That trait is what makes it a “a fundamental doctrine of appellate review,” 

State v. Grady, No. 19-0865, 2020 WL 1049833, at *1 (Iowa Ct. App. Mar. 

4, 2020), touching concerns about fairness, judicial economy, and judicial 

restraint, State v. Mann, 602 N.W.2d 785, 790 (Iowa 1999). The bottom 

line is Melcher chose his trial strategy below. He elected to defend his case 

on legal grounds other than implied consent. Fairness, economy, and 

restraint now require him to live with that choice. See id. 

Standard of Review 

This Court reviews interpretations and applications of chapter 321J 

for correction of legal error. State v. Brain, No. 23-0446, 2025 WL 556310, 

at *3 (Iowa Ct. App. Feb. 19, 2025).  

Merits 

The State concedes Melcher bypassed implied consent and did not 

administer the necessary advisories. D0030, Deposition at 7 (2/26/2024). 

Put simply, Flynn forbids what Deputy Jacobsen did in this case. 13 N.W.3d 

at 849. If the Court reaches the merits of the implied consent issue, 

suppression is the correct result. 13 N.W.3d at 849. But this Court should 

not get to the merits because of error preservation. Beyond implied 

consent, the State does not concede the constitutional issues of incapacity 

and coercion. 
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II. The Totality of the Circumstances Reveals Melcher 
Voluntarily Consented to the Search. The Facts Tending to 
Prove As Much Include His Personal Characteristics, His 
Knowledge He Could Refuse, and Deputy Jacobsen’s 
Reasonable Conduct. 

Preservation of Error 

Melcher preserved error to challenge whether he consented to the 

blood test. See Lamasters v. State, 821 N.W.2d 856, 862–64 (Iowa 2012). 

By arguing incapacity and coercion, he raised the issues of voluntariness, 

D0032 at 2–3, and the district court ruled on those questions, D0035 at 1–

3.   

Standard of Review 

De novo is the standard of review for constitutional challenges to 

warrantless consent searches. State v. Lowe, 812 N.W.2d 554, 566 (Iowa 

2012). This Court evaluates the totality of the circumstances. Id. It gives 

“considerable weight” to the lower court’s conclusions about voluntariness 

and witness credibility, but it is not bound by them. State v. Baraki, 981 

N.W.2d 693, 697 (Iowa 2022); State v. Storm, 898 N.W.2d 140, 144 (Iowa 

2017). Because the Fourth Amendment and article I, section 8 are “virtually 

identical,” Storm, 898 N.W.2d at 147–48, the federal and state analyses are 

the same (although this Court jealously guards the right to analyze them 

differently), State v. Hauge, 973 N.W.2d 453, 463 (Iowa 2022).   
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Merits 

On the only preserved question—voluntary consent—the totality of 

the circumstances establish that Deputy Jacobsen conducted a legal search. 

See State v. Oakley, 469 N.W.2d 681, 683 (Iowa 1991). Drawing on the 

traditional definition of voluntariness, see Schneckloth v. Bustamonte, 412 

U.S. 218, 229 (1973), the State proved as much by a preponderance of the 

evidence, see Lowe, 812 N.W.2d at 572. Three sets of facts and 

circumstances drive that conclusion. They are Melcher’s personal 

characteristics, his knowledge of the right to refuse, and Deputy Jacobsen’s 

conduct. And yet another factor—Melcher’s condition—tilts in the direction 

of voluntariness.  

A. Melcher’s personal characteristics—age, education, 
and intelligence— are not in dispute. Together, those 
characteristics support the idea he voluntarily 
consented and had the capacity to do so. 

Melcher does not dispute voluntariness or suggest he lacked capacity 

because of his age, intelligence, inexperience, or education. See App. Brief 

at 35–53; D0023 at 1–3. He was twenty-nine years old when he committed 

this offense. Att. 6 to D0007 at 1. The record suggests Melcher is literate 

because it shows he held a driver’s license and completed a two-day drunk 

driving course. Att. 6 to D0007 at 1; D0091, Drunk Driving Certificate at 1 

(12/17/2024). These facts—and the lack of any dispute about them—weigh 
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in favor of voluntariness. State v. Lane, 726 N.W.2d 371, 379–80 (Iowa 

2007).  

B. Deputy Jacobsen explained the consent form for about 
three minutes and read parts aloud. He also explained 
Melcher was free to refuse. Precedent shows those 
facts weigh heavily in favor of voluntariness. 

Coercion requires undue pressure, improper inducements, or 

something similar. State v. Holland, 389 N.W.2d 375, 381 (Iowa 1986). But 

pressure is different from undue pressure, and inducements are likewise 

different from improper inducements. In other words, there is always some 

baseline pressure or inducement that accompanies police interactions. See 

id. The reason is simple: “the criminal process often requires suspects and 

defendants to make difficult choices.” South Dakota v. Neville, 459 U.S. 

553, 564 (1983). In particular, “the choice to submit or refuse to take a 

blood-alcohol test will not be an easy or pleasant one.” Id. But difficulty or 

unpleasantness does not render the choice involuntary. See id. 

Here, Melcher faced a difficult and unpleasant choice. But he chose to 

consent while knowing he had the right to refuse. That fact weighs heavily 

in favor of voluntariness. State v. Prusha, 874 N.W.2d 627, 630 (Iowa 

2016). The two men talked through the consent search for more than three 

minutes. D0032 at 02:58–06:10. In that time, Deputy Jacobsen explained 

the contents of the consent form and even read portions of it aloud. D0032 
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at 04:25–04:39. This Court has long approved of law enforcement using 

such forms. See State v. Howard, 509 N.W.2d 764, 767 (Iowa 1993). The 

form, paired with Deputy Jacobsen’s step-by-step explanation, conveyed 

that Melcher could refuse. D0032 at 2:58–06:10. And Melcher received the 

message: he understood that Deputy Jacobsen would return with a warrant 

if he refused. D0032 at 5:25–6:14.  

C. Deputy Jacobsen’s tactics did not coerce Melcher’s 
consent. The deputy did not deceive or mistreat 
Melcher. His stated plan to get a warrant did not 
constitute a threat.  

Deputy Jacobsen did not threaten, unduly pressure, or improperly 

induce Melcher. Caselaw demonstrates that there is no constitutional 

problem with an officer’s stated plan to get a warrant in the absence of 

consent—so long as the officer has a basis to seek a warrant. See State v. 

Reinier, 628 N.W.2d 460, 465 (Iowa 2001) (en banc). And with a wrecked 

car and Melcher’s admission he had been drinking, there is no doubt 

Deputy Jacobsen had probable cause to obtain a warrant. State v. Harbach, 

3 N.W.3d 209, 217 (Iowa 2024). On top of it all, Deputy Jacobsen did not 

take any illegal or bad faith police actions in the lead-up to Melcher signing 

the consent form. See Reinier, 628 N.W.2d at 465–66. 

Melcher’s brief would have this Court believe Deputy Jacobsen forced 

Melcher to sign a document without reading it. See App. Brief at 20. But 
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that suggestion is false. Again, Deputy Jacobsen spent three minutes 

walking through the consent form. D0032 at 02:58–06:10. He read 

portions of it aloud. D0032 at 04:25–04:39. He obtained multiple 

affirmative responses before seeking Melcher’s signature. D0032 at 04:22–

04:25, 06:09–06:11. And he even thanked Melcher for cooperating. D0032 

at 6:15–06:22. The whole exchange lasted about seven minutes. D0032 at 

00:00–07:17; see Hauge, 973 N.W.2d at 469 (Iowa 2022) (deciding a 

search was voluntary, in part, because the underlying police encounter 

lasted just a few minutes). In the end, those police tactics did not intimidate 

or coerce Melcher. See id. 

Deputy Jacobsen never pretended to have the authority to search 

Melcher’s blood without consent. See Reinier, 628 N.W.2d at 465. He did 

not deceive or exaggerate either. See id. He told the truth when he said 

Melcher could go home with his mother if he consented. D0032 at 04:00–

04:20. He also told the truth when he said they would figure out the 

situation later if the test showed Melcher’s blood alcohol concentration 

exceeded the legal limit. D0032 at 4:00–04:20; Lowe, 812 N.W.2d at 573. 

Deputy Jacobsen could have explained that he was referring to criminal 

charges when talking about “figuring out” the situation later, D0032 at 

04:00–04:20, but such a potential problem does not mean he coerced 
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Melcher on balance, see State v. Doughtery, No. 09-0812, 2011 WL 441551, 

at *4–6 (Iowa Ct. App. Feb. 9, 2011).  

Far-reaching and undesirable results would follow if Deputy 

Jacobsen’s stated plan violates the Fourth Amendment or article I, section 

8. The entire implied consent scheme rests on a condition that an Iowa 

driver who refuses a chemical test will lose the right to drive for a time. 

Iowa Code § 321J.9(1). If Deputy Jacobsen’s state plan constitutes a threat, 

so does the implied consent statute. A ruling to that affect would thus have 

the unwelcome consequences of casting doubt on the constitutionality of 

the entire implied consent scheme. 

D. Although Melcher was intoxicated and on painkillers, 
he was still capable of consent. He finished Deputy 
Jacobsen’s sentences, asked questions, and signed the 
consent form on his own. 

Even though Melcher was in a relatively vulnerable physical 

condition, he was not so impaired he could not consent. Overall, his 

physical condition tilts towards the conclusion that he had the capacity to 

consent.  

The body-camera footage shows he was oriented to time, place, and 

person because he communicated with Deputy Jacobsen and hospital staff. 

When interacting with the deputy, Melcher asked questions, completed 

Deputy Jacobsen’s sentences, and reasoned that consenting made sense 
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because otherwise he would “just suffer longer.”  E.g., D0032 at 5:21–6:14. 

He even had the presence of mind to communicate nonverbally through 

head nods, shrugs, and hand gestures. D0032 at 01:12–01:17; 01:35–01:37, 

02:45–02:47, 04:22–04:24, 05:32–05:40, 11:46–11:48. Melcher 

communicated with hospital staff as well. At one point, he took a water cup 

from a nurse and finished drinking it in response to that nurse asking if he 

had finished it. D0032 at 9:20–14:11. 

That interaction underscores that Melcher had control over his fine 

motor skills. Aside from holding the water cup and moving it from one 

hand to another, D0032 at 9:20–14:11, he held a pen and signed his name 

right along a straight line, D0032 at 06:35–07:20; D0031 at 1. He also held 

a clipboard, taking it from Deputy Jacobsen and handing it back too. 

D0032 at 07:15–07:20. These fine motor skills show Melcher had capacity.  

In suppression cases about consent searches, there are bound to be 

some signs of involuntariness. See, e.g., Lane, 726 N.W.2d at 379–80. 

Here, the alcohol and painkillers play that role. To be sure, they influenced 

Melcher. But overall, they do not outweigh the facts that Melcher asked 

questions, finished Deputy Jacobsen’s thoughts, and used fine motor skills. 

The alcohol in particular did not impair Melcher’s faculties so “as to disable 

him from consenting to the search,” State v. Erickson, 362 N.W.2d 528, 531 
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(Iowa 1985), because its concentration in Melcher’s blood exceeded the 

legal limit by a slim margin. Att. 3 to D0007 at 1; Iowa Code § 321J.2(1)(b).  

Sensing trouble on appeal, Melcher has tried to use his brief to 

introduce new evidence on this point. See App. Brief at 13 nn. 2, 3. He cites 

to medical sources for information about morphine’s onset time and half-

life. See App. Brief at 13 n. 2. His brief also purports to explain how 

morphine and alcohol interact in the body. See App. Brief at 13 n. 3. The 

Rules of Appellate Procedure do not allow Melcher to introduce such 

medical facts into evidence now. See Iowa R. App. P. 6.801. Caselaw does 

not permit it either. See State v. Carlson, No. 19-2113, 2021 WL 210702, at 

*1 (Iowa Ct. App. Jan. 21, 2021) (collecting cases that refuse to consider 

information outside the record). And citations to common sense are not 

enough to rebut the body-camera footage. See App. Brief at 52–53.   

The State used the body-camera footage to carry its burden. Lane, 

726 N.W.2d at 378. That footage shows Melcher could talk, communicate, 

interject, interrupt, and reason. And neither hospital staff nor Melcher’s 

mother interjected to say they doubted if Melcher could understand what 

was happening. Those facts, in turn, demonstrate capacity to consent under 

a totality of the circumstances. If Melcher wanted to argue about how 

painkillers and alcohol affect a person’s ability to think, he should have 
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called an expert in the district court. See Carlson, 2021 WL 210702, at *1. 

He cannot shoehorn such information into the record now. See id. In lieu of 

filing a motion to strike, the State asks this Court to disregard the second 

and third footnotes in Melcher’s brief, along with any related arguments in 

other places. See App. Brief at 12–13, 17–18, 52–53.  

Melcher exaggerates the inferences that this Court should draw from 

his speech and any pauses in it. He sustained lacerations to his face, not 

head trauma. Att. 1 to D0007 at 1. And he did not call for an ambulance 

when he wrecked his car; he had his mother pick him up instead. Att. 1 to 

D0007 at 1. At no point in the video does Melcher appear to lose 

consciousness or be on the verge of it. See App. Brief at 17–18. It is true that 

Melcher’s voice sounds “somewhat slurred or unclear.” D0035 at 3. And 

there is one moment in which Melcher stopped speaking for about fifteen 

seconds (not thirty). D0032 at 04:39–04:55; see App. Brief at 17–18.  

But the district court’s factual finding about Melcher’s speech 

patterns should assuage any capacity concerns on those points. See Lane, 

726 N.W.2d at 379 (deferring to a district court credibility finding on a 

motion to suppress). The district court found that Melcher’s “speech during 

his testimony at the time of the hearing was also somewhat slow and 

mumbled.” D0035 at 3. It then concluded that his “somewhat slurred or 
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unclear” speech in the body-camera footage resulted from his “normal 

speech pattern.” D0035 at 3. Such a conclusion does not bind this Court, 

but it deserves deference because the district court observed Melcher 

firsthand. See State v. Tucker, 982 N.W.2d 645, 660 (Iowa 2022).  

CONCLUSION 

This case is about consent searches and voluntariness—not implied 

consent. Below, Melcher had the option to litigate this case on that theory, 

but he did not. He chose to defend himself using the Fourth Amendment 

and article I, section 8. The rules of error preservation preclude him from 

changing tack now and restyling this case on appeal.  

On the question of capacity and coercion, this Court should affirm the 

district court. It correctly concluded that the totality of the circumstances 

show Melcher voluntarily consented. His personal characteristics, his 

knowledge that he was free to refuse, and Deputy Jacobsen’s reasonable 

police tactics all point to that conclusion. And even though Melcher was in a 

relatively vulnerable condition, he still understood where he was, who was 

talking to him, and what might happen to him because of the consent 

search. 
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The State does not believe oral argument will help the Court decide 

this case. If, however, the Court determines otherwise, the State asks to be 

heard. 
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