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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the district court correctly concluded Plaintiffs’ amended 

nursing-negligence allegations against CHI did not relate back under 

Iowa Rule of Civil Procedure 1.402(5) because the amendment asserted 

new and distinct allegations concerning different healthcare providers 

after expiration of the statute of limitations.  

2. Whether the district court correctly held Plaintiffs failed to comply with 

Iowa Code section 147.140 where Plaintiffs’ timely certificate of merit 

addressed physician care, but Plaintiffs later asserted new claims 

predicated on alleged nursing negligence without a timely certificate 

satisfying the statute.  

3. Whether the district court correctly determined Plaintiffs failed to 

establish just cause under Iowa Code section 668.11 for untimely expert 

opinions and supplemental disclosures asserting new nursing standard-

of-care theories.  

4. Whether the district court correctly rejected Plaintiffs’ reliance on 

equitable estoppel and fraudulent concealment to avoid the statute of 

limitations and statutory expert requirements.  

5. Whether the district court acted within its discretion in denying 

amendment and dismissing Count III where allowing the amendment 



7 
 

would substantially prejudice CHI and undermine the statutory 

purposes of sections 147.140 and 668.11. 

ROUTING STATEMENT 

 Transfer to the Iowa Court of Appeals is appropriate. This appeal 

primarily involves the application of settled principles governing relation back 

under Iowa Rule of Civil Procedure 1.402(5), certificates of merit under Iowa 

Code section 147.140, expert disclosures under Iowa Code section 668.11, 

and equitable doctrines relating to statutes of limitation. The district court 

correctly applied existing Iowa authority to the particular procedural history 

and facts presented here. This case does not require the establishment of new 

legal principles, modification of existing precedent, or resolution of 

substantial constitutional questions under Iowa Rule of Appellate Procedure 

6.1101(2). See Iowa R. App. P. 6.1101(3). 

NATURE OF THE CASE 

This interlocutory appeal arises from the district court’s orders 

rescinding its prior order granting leave to amend, dismissing Count III of 

Plaintiffs’ First Amended Petition with prejudice, striking Plaintiffs’ 

supplemental expert designations, and denying reconsideration. D0149, Order 

on Pending Mots. (6/12/25); D0175, Order (9/16/25). Plaintiffs originally 

filed this wrongful-death and medical-malpractice action on September 12, 
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2022, asserting claims against Defendants Catholic Health Initiatives–Iowa, 

Corp. (“CHI”), Kevin Pothoven, D.O., Heather Poskevich, M.D., and Des 

Moines River Physicians, LLC arising out of the February 7, 2021 care and 

death of Jessica Thorne. D0001, Pet. (9/12/22). The original Petition alleged 

negligence arising from physician care and asserted vicarious-liability claims 

against CHI based on the conduct of Drs. Pothoven and Poskevich.  

Plaintiffs timely served certificates of merit directed to the claims 

asserted in the original Petition. D0016, Notice of Serving COMs (11/23/22). 

Discovery proceeded for more than two years. Following depositions 

conducted on December 20, 2024, Plaintiffs moved for leave to amend to 

assert additional allegations concerning nursing care and alleged post-event 

charting conduct involving CHI nursing staff. D0084, Mot. for Leave to File 

First Am. Pet. (1/14/25). The district court initially granted leave to amend, 

and Plaintiffs thereafter filed a First Amended Petition adding Count III 

against CHI based on alleged nursing negligence. D0097, Order Granting Pls.’ 

Mot. for Leave to File First Am. Pet. (2/6/25); D0102, First Am. Pet. 

(2/10/25).  

CHI challenged Count III and Plaintiffs’ supplemental expert 

disclosures under Iowa Rule of Civil Procedure 1.402(5) and Iowa Code 

sections 147.140 and 668.11. D0113, Mot. to Dismiss (3/5/25); D0136, Mot. 
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to Strike (3/31/25). After briefing and hearing, the district court concluded its 

prior order granting leave to amend had been improvidently entered, rescinded 

that order, and dismissed Count III with prejudice. D0149. The district court 

subsequently denied Plaintiffs’ motion to reconsider. D0153, Mot. for Recons. 

(6/27/25); D0175. Plaintiffs sought and obtained interlocutory review. 

STATEMENT OF FACTS 

Jessica Thorne presented to the MercyOne Des Moines Emergency 

Department on February 7, 2021, and later died the same day. D0001 ¶¶ 30, 

47-48. On September 12, 2022, Plaintiffs filed this wrongful-death and 

medical-malpractice action against Defendants Kevin Pothoven, D.O., 

Heather Poskevich, M.D., Des Moines River Physicians, LLC, and Catholic 

Health Initiatives–Iowa, Corp. (“CHI”). Id. The original Petition alleged 

professional negligence arising from physician care rendered by Drs. 

Pothoven and Poskevich and asserted that CHI and DMRP were vicariously 

liable for the conduct of those physicians. Id. ¶¶ 54, 56, 64, & 66. 

The original Petition did not assert a separate claim based on nursing 

negligence. See generally id. It likewise did not identify Molly Elgin, R.N. as 

a negligent actor, assert allegations concerning post-event charting conduct, 

or plead claims sounding in fraudulent concealment. See generally id. 

Plaintiffs instead alleged that Jessica’s respiratory status deteriorated during 
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the course of her emergency-department treatment and that the physician 

defendants failed to appropriately evaluate and respond to her condition. Id. 

¶¶ 52-54, 62-64. 

CHI filed its Answer on November 3, 2022. D0011, Answer (11/3/22). 

Plaintiffs thereafter timely served certificates of merit pursuant to Iowa Code 

section 147.140. D0016. The certificates of merit addressed the physician-

based negligence theories asserted in the original Petition and opined that CHI 

breached the standard of care through its employees and agents in connection 

with the physician care at issue. See D0122, Ex. 11, CHI COM (3/18/25). The 

certificates did not identify Nurse Elgin, assert nursing-standard-of-care 

violations, or opine concerning alleged charting improprieties or post-event 

alteration of medical records. Id. 

The parties thereafter engaged in extensive written discovery and 

expert discovery over the course of approximately two years. Plaintiffs sought 

the depositions of Nurse Elgin and emergency department technician Cassie 

Jensen in late 2024 and filed a motion to compel those depositions on 

November 14, 2024. D0066, Mot. to Compel (11/14/24). The motion was later 

withdrawn after the parties agreed the depositions would occur on December 

20, 2024. D0067, Withdrawal of Mot. to Compel (11/21/24).  
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Before those depositions occurred, CHI moved for partial summary 

judgment concerning claims premised upon alleged nursing negligence for 

which Plaintiffs had not served a nursing-specific certificate of merit. D0075-

D0077, M.S.J., Statement of Undisputed Material Facts, and Brief (12/9/24).  

Following the December 20, 2024 depositions, Plaintiffs moved for 

leave to file a First Amended Petition. D0084. Plaintiffs asserted the 

depositions revealed additional information concerning nursing care and 

charting entries associated with Jessica Thorne’s treatment. Id. ¶ 49. Plaintiffs 

sought to add Count III against CHI asserting professional negligence and 

malpractice based upon alleged nursing negligence by Nurse Elgin and other 

hospital staff. D0102 ¶¶ 70-79.  

The district court initially granted Plaintiffs leave to amend and held 

CHI’s pending motion for partial summary judgment in abeyance. D0096, 

Order Granting Mot. to Hold M.S.J. Proceedings in Abeyance (2/6/25); 

D0097. Plaintiffs thereafter filed their First Amended Petition on February 10, 

2025. D0102. Plaintiffs subsequently served supplemental expert disclosures 

and additional certificates of merit directed toward the newly asserted 

nursing-negligence allegations. D0112, COM of Porter, Expert Report of 

Porter, COM of Stewart (3/3/25). 
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CHI challenged Count III and Plaintiffs’ supplemental disclosures, 

arguing the newly asserted allegations did not relate back under Iowa Rule of 

Civil Procedure 1.402(5) and failed to comply with Iowa Code sections 

147.140 and 668.11. D0113; D0136. Following briefing and hearing, the 

district court rescinded its prior order granting leave to amend, dismissed 

Count III with prejudice, struck Plaintiffs’ supplemental expert disclosures, 

and concluded Plaintiffs could not proceed on the newly asserted nursing-

negligence theories. D0149. Plaintiffs moved for reconsideration. D0153. The 

district court denied reconsideration in all material respects on September 16, 

2025. D0175. 

Plaintiffs thereafter sought interlocutory review, which the Iowa 

Supreme Court granted.  

ARGUMENT 

I. THE DISTRICT COURT CORRECTLY CONCLUDED 

PLAINTIFFS’ NEW NURSING-NEGLIGENCE 

ALLEGATIONS AGAINST CHI DID NOT RELATE BACK 

UNDER IOWA RULE OF CIVIL PROCEDURE 1.402(5). 

 

A. Error Preservation. 

CHI preserved Rule 1.402(5) arguments in D0089, Resistance to Pls.’ 

Mot. for Leave to Amend (1/24/25), D0113, Motion to Dismiss Count III 

(3/5/25), and D0134 Reply Brief (3/26/25), and at oral argument. CHI argued 

Plaintiffs’ amended nursing-negligence allegations asserted new and distinct 
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conduct involving different healthcare providers and therefore did not relate 

back to the physician-negligence claims asserted in the original Petition. 

The district court ruled on those arguments in its June 12, 2025 Order 

rescinding leave to amend and dismissing Count III, and again in its 

September 16, 2025 Order denying reconsideration. D0149, D0175. The 

district court expressly concluded the amended allegations, while arising from 

the same occurrence, did not involve the same conduct and therefore did not 

relate back under Rule 1.402(5). D0175 at 3. Accordingly, error was preserved 

and decided. See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002). 

B. Scope and Standard of Review. 

The district court’s interpretation and application of Iowa Rule of Civil 

Procedure 1.402(5) is reviewed for correction of errors at law. Estate of Kuhns 

v. Marco, 620 N.W.2d 488, 491 (Iowa 2000). To the extent the district court’s 

ruling involved denial of leave to amend, review is for abuse of discretion. 

Rife v. D.T. Corner, Inc., 641 N.W.2d 761, 766 (Iowa 2002). A district court 

abuses its discretion only when its ruling rests on grounds that are 

unreasonable or untenable. Id. 

C. Plaintiffs’ New Nursing-Negligence Allegations Did Not Relate 

Back Under Rule 1.402(5). 

 

Plaintiffs argue Count III necessarily relates back because CHI 

remained an existing defendant and the amendment arose from the same 
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hospitalization and death. Appellants’ Br. at 23-30. But that framing ignores 

the professional-negligence framework governing this case. 

Rule 1.402(5) provides that an amendment relates back only where “the 

claim or defense asserted in the amended pleading arose out of the conduct, 

transaction, or occurrence set forth or attempted to be set forth in the original 

pleading.” Iowa R. Civ. P. 1.402(5). Although Iowa applies the rule liberally 

in appropriate circumstances, the Iowa Supreme Court has cautioned that 

procedural rules must be harmonized with statutory requirements governing 

professional-negligence actions. See Ronnfeldt v. Shelby Cnty. Chris A. 

Myrtue Mem’l Hosp., 984 N.W.2d 418, 421–22 (Iowa 2023). 

That statutory framework matters here. Iowa Code section 147.140 

exists to “‘identify and weed non-meritorious malpractice claims from the 

judicial system efficiently and promptly.’” Estate of Butterfield v. 

Chautauqua Guest Home, Inc., 987 N.W.2d 834, 838 (Iowa 2023) (citation 

omitted). Likewise, the Iowa Supreme Court has emphasized that “[t]he 

statute is meant to end cases early (sixty days after the answer) when expert 

testimony is required.” Struck v. Mercy Health Servs.-Iowa Corp., 973 

N.W.2d 533, 542 (Iowa 2022). The Court specifically rejected attempts to 

“evade the statutory requirement” through relabeling or procedural reframing. 

Id. 



15 
 

Plaintiffs’ interpretation of Rule 1.402(5) would substantially 

undermine that framework. Under Plaintiffs’ theory, a plaintiff could timely 

certify one professional-negligence theory, litigate for years, and later inject 

entirely different professional-negligence theories involving different 

healthcare providers and different standards of care after expiration of the 

statute of limitations. Neither Rule 1.402(5) nor section 147.140 contemplates 

such a result. 

The record confirms Count III materially altered the professional-

negligence theory asserted in this case. Plaintiffs’ original Petition alleged 

negligence by Drs. Pothoven and Poskevich arising from physician evaluation 

and treatment decisions during Jessica Thorne’s February 7, 2021 emergency-

department care. D0001 ¶¶ 42–70. Although the original Petition referenced 

“nursing staff” in passing, it did not assert specific allegations concerning 

alarm monitoring, oxygen administration, charting improprieties, post-event 

documentation conduct, or abandonment by nursing staff. See D0001 ¶¶ 23, 

39. Nor did the Petition identify Nurse Molly Elgin as a negligent actor. 

Plaintiffs themselves admitted below that “Count III is based on 

information that the Plaintiffs recently learned after they were finally allowed 

to take the depositions” of Nurse Elgin and EDT Cassie Jensen on December 

20, 2024. D0122, Resistance at 4 (3/18/25). Plaintiffs further asserted those 
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depositions revealed “critical pieces of factual information” omitted from 

Jessica Thorne’s medical record and formed the basis for the “additional 

claims now included in Plaintiffs’ Amended Petition.” Id. at 10. 

Those admissions substantially undermine Plaintiffs’ relation-back 

argument. Plaintiffs cannot simultaneously maintain that Count III merely 

“relates back” to allegations already pleaded while also insisting the claims 

were only “recently learned” through December 2024 depositions. Plaintiffs’ 

own characterization of Count III confirms the amendment introduced new 

factual theories and new alleged professional negligence not previously 

pleaded. 

The amended pleading confirms as much. Count III asserted new 

allegations concerning nursing monitoring, nursing communication, alarm 

management, oxygen delivery, charting practices, and alleged post-event 

documentation conduct by Nurse Elgin and other nursing staff. D0102 ¶¶ 70–

79. Those allegations implicated different professional duties, different 

standards of care, different witnesses, and different expert testimony than the 

physician-negligence allegations asserted in the original Petition. 

The district court properly recognized that distinction. In denying 

reconsideration, the court expressly concluded “the physician care and 

nursing care that Ms. Thorne received are distinct factually.” D0175 at 3. That 
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conclusion is consistent with Iowa law recognizing that relation back does not 

automatically apply merely because claims arise from the same general injury 

or hospitalization. See Estate of Kuhns, 620 N.W.2d at 491–92. 

Plaintiffs repeatedly emphasize that CHI remained the named 

defendant both before and after amendment. But under Iowa law, respondeat 

superior liability depends upon proof of negligence by the particular employee 

whose conduct is placed at issue. See Dickens v. Associated Anesthesiologists, 

P.C., 709 N.W.2d 122, 125–26 (Iowa 2006). Thus, changing the operative 

theory from physician negligence to nursing negligence materially altered the 

factual and professional basis for CHI’s alleged liability. 

The authorities relied upon by Plaintiffs are distinguishable for the 

same reason. The amendments in those cases merely amplified previously 

pleaded negligence theories arising from the same category of professional 

conduct. Here, by contrast, Plaintiffs introduced new allegations concerning 

distinct nursing duties, nursing standards of care, alarm management, oxygen 

administration, and alleged post-event charting conduct never identified in the 

original Petition or original certificates of merit. 

The procedural history further supports the district court’s ruling. 

Plaintiffs filed this action on September 12, 2022. D0001. Plaintiffs served 

certificates of merit in November 2022. D0016. Discovery then proceeded for 
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more than two years. Plaintiffs did not move to amend until January 14, 2025, 

less than one month after the December 20, 2024 depositions they now claim 

revealed the factual basis for Count III. D0084. 

At bottom, Plaintiffs sought to transform a physician-negligence case 

into a nursing-negligence case after expiration of the statute of limitations and 

after expiration of the statutory deadlines governing professional-negligence 

claims. Rule 1.402(5) does not authorize that transformation. The district 

court correctly concluded Count III did not relate back and properly dismissed 

Plaintiffs’ newly asserted nursing-negligence allegations against CHI. 

II. THE DISTRICT COURT CORRECTLY CONCLUDED 

PLAINTIFFS FAILED TO COMPLY WITH IOWA CODE 

SECTION 147.140. 

 

A. Error Preservation. 

CHI preserved its arguments under Iowa Code section 147.140 in 

D0113, Motion to Dismiss Count III (3/5/25) and D0134 Reply Brief 

(3/26/25), where CHI argued Plaintiffs’ original certificates of merit did not 

encompass the newly asserted nursing-negligence allegations against CHI. 

CHI further argued Plaintiffs could not avoid the statutory requirements 

through untimely amendment and supplemental expert submissions. 

The district court ruled on those arguments in its June 12, 2025 Order 

dismissing Count III and again in its September 16, 2025 Order denying 
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reconsideration. D0149, D0175. The district court concluded Plaintiffs’ 

original certificates of merit concerning physician care did not satisfy section 

147.140 as to the newly asserted nursing-negligence allegations. Accordingly, 

error was preserved and decided. See Meier v. Senecaut, 641 N.W.2d at 537. 

B. Scope and Standard of Review. 

Interpretation and application of Iowa Code section 147.140 are 

reviewed for correction of errors at law. Estate of Butterfield v. Chautauqua 

Guest Home, Inc., 987 N.W.2d 834, 836 (Iowa 2023). Statutory interpretation 

likewise presents questions of law reviewed for correction of errors at law. 

Ronnfeldt v. Shelby Cnty. Chris A. Myrtue Mem’l Hosp., 984 N.W.2d 418, 

421 (Iowa 2023). 

C. Plaintiffs’ Original Certificates of Merit Did Not Satisfy Section 

147.140 As to the Newly Asserted Nursing-Negligence 

Allegations. 

 

The district court correctly concluded Plaintiffs failed to comply with 

Iowa Code section 147.140 as to the newly asserted nursing-negligence 

allegations contained in Count III. 

As discussed above, section 147.140 serves a mandatory gatekeeping 

function requiring timely expert support for the professional-negligence 

theory actually asserted. 
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Plaintiffs’ original certificates of merit addressed physician-based 

negligence theories. Although Plaintiffs generally referenced CHI and “its 

employees,” the original certificates did not identify Nurse Molly Elgin, did 

not articulate nursing standards of care, and did not assert allegations 

concerning alarm management, oxygen administration, charting 

improprieties, post-event documentation conduct, or abandonment by nursing 

staff. 

The record demonstrates those allegations did not emerge until years 

later. As discussed above, Plaintiffs expressly characterized Count III as based 

on newly discovered information obtained during the December 2024 

depositions. 

Plaintiffs thereafter filed Count III asserting new allegations concerning 

nursing monitoring, alarm response, oxygen delivery, charting practices, and 

alleged post-event conduct by Nurse Elgin and other nursing staff. D0102 ¶¶ 

70–79. Plaintiffs simultaneously served new nursing expert materials from 

Emily Porter in an attempt to support those allegations. D0112. 

That sequence of events confirms the district court correctly concluded 

Plaintiffs failed to timely comply with section 147.140. Plaintiffs did not 

merely amplify previously disclosed physician-negligence opinions. Rather, 

Plaintiffs attempted to inject a new nursing-negligence theory involving 
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different healthcare providers, different professional duties, and different 

standards of care years after the statutory deadlines governing professional-

negligence claims had expired. 

Iowa law requires expert testimony tailored to the specific professional 

standard of care allegedly breached. See Oswald v. LeGrand, 453 N.W.2d 

634, 635 (Iowa 1990) (“Ordinarily, evidence of the applicable standard of 

care—and its breach—must be furnished by an expert.”); Kennis v. Mercy 

Hosp. Med. Ctr., 491 N.W.2d 161, 165 (Iowa 1992) (“Generally, when the 

ordinary care of a physician is an issue, only experts can testify and establish 

the standard of care and the skill required.”). Nursing standards of care are 

distinct from physician standards of care. Plaintiffs therefore could not satisfy 

section 147.140 as to newly asserted nursing-negligence allegations through 

physician-focused certificates served in 2022. 

Plaintiffs argue their original references to CHI and “its employees” 

broadly preserved all future professional-negligence theories later developed 

through discovery. Appellants’ Br. at 34–41. That interpretation would 

substantially undermine section 147.140’s gatekeeping purpose. Under 

Plaintiffs’ approach, a plaintiff could timely certify one professional-

negligence theory and later litigate entirely different theories involving 

different healthcare providers years into the case. The Iowa Supreme Court 
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rejected similar attempts to evade section 147.140 in Struck, explaining courts 

should not permit plaintiffs to avoid the statute through “relabeling” claims 

after the fact. 973 N.W.2d at 542. 

Nor does section 147.140(2) save Plaintiffs’ claims. That subsection 

permits supplementation of expert opinions during discovery. It does not 

authorize plaintiffs to bypass the threshold requirement of timely serving a 

certificate of merit addressing the professional-negligence theory actually 

asserted. Plaintiffs’ interpretation would effectively transform section 

147.140 into a placeholder statute allowing generalized initial affidavits to 

preserve limitless future theories discovered years later in litigation. 

The Iowa Supreme Court has instructed courts to harmonize section 

147.140 with Iowa’s procedural rules in a manner consistent with legislative 

purpose. See Ronnfeldt, 984 N.W.2d at 421–22. The district court properly did 

so here. Allowing Plaintiffs to proceed on newly asserted nursing-negligence 

theories unsupported by timely nursing-specific certificates of merit would 

substantially undermine the statutory framework enacted by the legislature. 

The district court correctly concluded Plaintiffs failed to satisfy Iowa 

Code section 147.140 as to the newly asserted nursing-negligence allegations 

contained in Count III. The dismissal should therefore be affirmed. 

III. THE DISTRICT COURT CORRECTLY STRUCK 

PLAINTIFFS’ UNTIMELY EXPERT DISCLOSURES UNDER 
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IOWA CODE SECTION 668.11 AND THE TRIAL 

SCHEDULING ORDER. 

 

A. Error Preservation. 

CHI preserved its arguments under Iowa Code section 147.140 in 

D0113, Motion to Dismiss Count III (3/5/25) and D0134 Reply Brief 

(3/26/25), where CHI argued Plaintiffs’ newly disclosed nursing expert 

opinions violated Iowa Code section 668.11 and the governing Trial 

Scheduling and Discovery Plan. CHI specifically argued Plaintiffs’ newly 

disclosed nursing expert opinions constituted new expert theories—not 

permissible supplementation—and were disclosed after expiration of the 

applicable expert deadlines. 

The district court ruled on those arguments in its June 12, 2025 Order 

striking Plaintiffs’ supplemental expert disclosures and dismissing Count III 

and again in its September 16, 2025 Order denying reconsideration. D0149, 

D0175. Accordingly, error was preserved and decided. “Issues must 

ordinarily be both raised and decided by the district court before we will 

decide them on appeal.” Meier v. Senecaut, 641 N.W.2d at 537. 

B. Scope and Standard of Review. 

Rulings concerning expert disclosures under Iowa Code section 668.11 

are reviewed for abuse of discretion. Hantsbarger v. Coffin, 501 N.W.2d 501, 

505 (Iowa 1993). District courts likewise possess broad discretion to enforce 
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scheduling orders and discovery deadlines. Donovan v. State, 445 N.W.2d 

763, 766 (Iowa 1989). 

C. Plaintiffs’ Nursing Expert Disclosures Were Untimely and 

Improperly Expanded the Scope of the Case. 

 

The district court correctly concluded Plaintiffs’ newly disclosed 

nursing expert opinions were untimely under Iowa Code section 668.11 and 

the governing scheduling order. 

Section 668.11 exists to ensure expert opinions are disclosed “at an 

early stage of the litigation.” Hantsbarger, 501 N.W.2d at 504 

The same principles govern enforcement of scheduling orders. Iowa 

courts have recognized the importance of enforcing expert-disclosure 

deadlines to prevent unfair surprise and ensure orderly trial preparation. See 

Donovan, 445 N.W.2d at 766–67 (Iowa 1989). 

Plaintiffs did not disclose nursing expert opinions directed toward the 

allegations later asserted in Count III until after the December 20, 2024 

depositions of Nurse Elgin and EDT Jensen. Plaintiffs themselves admitted 

the new allegations arose from information “recently learned” during those 

depositions. Plaintiffs thereafter moved to amend in January 2025 and served 

new nursing expert materials from Emily Porter in February 2025. D0102; 

D0112. 



25 
 

Those disclosures were not merely supplemental opinions elaborating 

upon previously disclosed physician-negligence theories. Rather, the new 

opinions supported entirely different allegations concerning nursing 

monitoring, alarm response, oxygen administration, charting practices, and 

alleged post-event documentation conduct by Nurse Elgin and other nursing 

staff. D0102 ¶¶ 70–79. 

That distinction is critical. Iowa law permits supplementation of expert 

opinions in appropriate circumstances, but Plaintiffs’ new nursing expert 

opinions did not simply refine existing physician-negligence testimony. They 

introduced a new specialty, new standards of care, new factual theories, and 

new alleged breaches directed toward different healthcare providers. The 

district court acted well within its discretion in concluding such disclosures 

were untimely. 

Plaintiffs argue the disclosures should nevertheless be permitted 

because the underlying factual information was not discovered until the 

December 2024 depositions. Appellants’ Br. at 42–48. But Iowa law does not 

require district courts to reopen expert deadlines every time additional 

discovery yields potentially useful information. To the contrary, section 

668.11 and scheduling orders exist precisely to prevent late-stage expansion 
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of expert theories that materially alter the scope of litigation and prejudice 

opposing parties. 

That concern was especially acute here. By the time Plaintiffs disclosed 

Emily Porter’s opinions, the case had been pending for more than two years. 

CHI had defended the litigation as a physician-negligence case supported by 

physician-focused certificates of merit and physician-focused expert opinions. 

Plaintiffs’ late disclosure of a new nursing expert fundamentally expanded the 

professional-negligence theories at issue and materially altered the scope of 

expert discovery and trial preparation. 

The district court reasonably concluded such a late-stage expansion 

violated both section 668.11 and the governing scheduling order. See 

Hantsbarger, 501 N.W.2d at 504 (“The purpose of section 668.11 is to require 

a plaintiff to have his or her proof prepared at an early stage in the litigation.”). 

Nor were lesser remedies required. Iowa courts recognize exclusion of 

untimely expert opinions is appropriate where the late disclosure materially 

prejudices the opposing party or substantially disrupts the orderly progression 

of litigation. See Donovan, 445 N.W.2d at 766–67. 

Here, the district court reasonably concluded Plaintiffs’ newly 

disclosed nursing expert opinions were not permissible supplementation, but 

instead represented an untimely attempt to inject entirely new professional-
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negligence theories into a case that had already been litigated for years. That 

conclusion was neither untenable nor unreasonable. 

The district court therefore acted well within its discretion in striking 

Plaintiffs’ untimely nursing expert disclosures and dismissing Count III. 

IV. EQUITABLE DOCTRINES DID NOT REQUIRE THE 

DISTRICT COURT TO DISREGARD IOWA’S 

PROFESSIONAL-NEGLIGENCE FRAMEWORK. 

 

A. Error Preservation. 

CHI preserved its arguments under Iowa Code section 147.140 in 

D0113, Motion to Dismiss Count III (3/5/25) and D0134 Reply Brief 

(3/26/25) where it argued Plaintiffs’ allegations concerning post-event 

charting conduct did not excuse compliance with Iowa Rule of Civil 

Procedure 1.402(5), Iowa Code section 147.140, Iowa Code section 668.11, 

or the governing Trial Scheduling and Discovery Plan. 

The district court ruled on those arguments in its June 12, 2025 Order 

dismissing Count III and again in its September 16, 2025 Order denying 

reconsideration. D0149, D0175. Accordingly, error was preserved and 

decided. “Issues must ordinarily be both raised and decided by the district 

court before we will decide them on appeal.” Meier v. Senecaut, 641 N.W.2d 

at 537. 

B. Scope and Standard of Review. 
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Questions concerning interpretation and application of Iowa’s 

professional-negligence statutes are reviewed for correction of errors at law. 

Estate of Butterfield v. Chautauqua Guest Home, Inc., 987 N.W.2d 834, 836 

(Iowa 2023). 

C. Plaintiffs’ Allegations Of Concealment Did Not Excuse 

Compliance With Iowa’s Professional-Negligence Framework. 

 

Plaintiffs’ appellate brief repeatedly invokes allegations concerning 

omitted charting entries and alleged post-event documentation conduct by 

Nurse Elgin. Appellants’ Br. at 42–48. But even accepting Plaintiffs’ 

allegations for purposes of argument, those allegations did not exempt 

Plaintiffs from complying with Iowa’s statutory framework governing 

professional-negligence actions. 

As discussed above, Plaintiffs litigated this case for years as a 

physician-negligence action supported by physician-focused certificates of 

merit and physician-focused expert opinions. Only after the December 20, 

2024 depositions of Nurse Elgin and EDT Jensen did Plaintiffs seek to inject 

new nursing-negligence theories and new nursing expert opinions into the 

case. Plaintiffs themselves admitted Count III was based on information 

“recently learned” during those depositions. 

Iowa courts have repeatedly recognized the importance of enforcing 

expert-disclosure deadlines in complex professional-negligence litigation. See 
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Donovan, 445 N.W.2d at 766–67 (Iowa 1989) (recognizing section 668.11 

exists to require expert disclosure “at an early stage of the litigation”); 

Hantsbarger, 501 N.W.2d at 504 (Iowa 1993) (“The purpose of section 

668.11 is to require a plaintiff to have his or her proof prepared at an early 

stage in the litigation.”). 

The district court acted consistently with those principles here. 

Plaintiffs sought to inject new nursing-negligence theories and new nursing 

expert opinions into a case that had already been litigated for years as a 

physician-negligence action. 

Nor did the district court’s later ruling in the separate Elgin litigation 

compel a different result. That ruling arose in a distinct procedural posture 

involving a Rule 1.421 motion to dismiss addressing pleading sufficiency. It 

did not decide whether Plaintiffs complied with Rule 1.402(5), section 

147.140, section 668.11, or the governing Trial Scheduling and Discovery 

Plan in this case. 

The district court therefore correctly concluded Plaintiffs’ allegations 

concerning post-event charting conduct did not excuse compliance with Iowa 

Rule of Civil Procedure 1.402(5), Iowa Code section 147.140, Iowa Code 

section 668.11, or the governing Trial Scheduling and Discovery Plan. 
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V. THE DISTRICT COURT ACTED WITHIN ITS DISCRETION 

IN RESCINDING ITS PRIOR ORDER GRANTING LEAVE TO 

AMEND. 

 

A. Error Preservation. 

CHI preserved its arguments under Iowa Code section 147.140 in 

D0113, Motion to Dismiss Count III (3/5/25) and D0134 Reply Brief 

(3/26/25) where it argued the district court’s earlier order granting leave to 

amend did not preclude later reconsideration after fuller briefing concerning 

Rule 1.402(5), Iowa Code section 147.140, Iowa Code section 668.11, and the 

governing Trial Scheduling and Discovery Plan. 

The district court ruled on those issues in its June 12, 2025 Order 

rescinding leave to amend and dismissing Count III and again in its September 

16, 2025 Order denying reconsideration. D0149, D0175. Accordingly, error 

was preserved and decided. “Issues must ordinarily be both raised and decided 

by the district court before we will decide them on appeal.” Meier v. Senecaut, 

641 N.W.2d at 537. 

B. Scope and Standard of Review. 

A district court has “considerable discretion in ruling on motions for 

leave to amend pleadings.” Rife, 641 N.W.2d at 766. Review is therefore for 

abuse of discretion. Rife, 641 N.W.2d at 766. 

C. The District Court Properly Reconsidered And Rescinded Its 

Prior Interlocutory Amendment Ruling. 
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Plaintiffs repeatedly emphasize Iowa’s liberal amendment standards 

and the district court’s initial order granting leave to amend. Appellants’ Br. 

at 48–51. But Iowa law does not treat interlocutory amendment rulings as 

irrevocable. 

Because the prior amendment ruling was interlocutory, the district court 

retained authority to reconsider it before final judgment. See In re Marriage 

of Okland, 699 N.W.2d 260, 265 (Iowa 2005). Likewise, although leave to 

amend should generally be “freely grant[ed],” amendment decisions remain 

committed to the district court’s discretion. Rife, 641 N.W.2d at 767. 

The procedural posture here matters. The district court initially granted 

Plaintiffs leave to amend on January 27, 2025. D0097. That ruling preceded 

full briefing concerning Rule 1.402(5), Iowa Code section 147.140, Iowa 

Code section 668.11, and the governing Trial Scheduling and Discovery Plan. 

Following amendment, CHI fully briefed those statutory and procedural 

issues through its Motion to Dismiss Count III and related briefing. D0113; 

D0134. 

After fuller briefing and argument, the district court concluded 

Plaintiffs’ amended allegations improperly expanded the litigation beyond 

Iowa’s governing professional-negligence framework. The court therefore 

rescinded its prior interlocutory ruling and dismissed Count III. D0149. In 
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denying reconsideration, the district court further concluded “the physician 

care and nursing care that Ms. Thorne received are distinct factually” and 

therefore did not relate back under Rule 1.402(5). D0175 at 3. 

The district court acted well within its discretion in revisiting its earlier 

interlocutory ruling after fuller consideration of the governing statutory 

framework. Iowa’s liberal amendment principles do not require district courts 

to permit amendments that conflict with statutory expert-certification 

requirements or materially alter the scope of litigation after years of discovery 

and expert preparation. See Rife, 641 N.W.2d at 766. 

Nor did the district court act on “grounds or for reasons clearly 

untenable.” As discussed above, Plaintiffs sought to assert new nursing-

negligence allegations and new nursing expert opinions only after the 

December 2024 depositions of Nurse Elgin and EDT Jensen. Plaintiffs 

themselves admitted Count III was based on information “recently learned” 

during those depositions. 

Under these circumstances, Iowa law permitted the district court to 

revisit and correct its interlocutory amendment ruling before final judgment. 

Plaintiffs cite no Iowa authority holding a district court becomes permanently 

bound by an interlocutory amendment ruling entered before fuller briefing 

concerning controlling statutory and procedural requirements. 
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The district court therefore acted within its discretion in rescinding its 

prior order granting leave to amend and dismissing Count III. 

CONCLUSION 

The district court correctly concluded Plaintiffs’ newly asserted 

nursing-negligence allegations against CHI did not relate back under Iowa 

Rule of Civil Procedure 1.402(5). The court further correctly concluded 

Plaintiffs failed to comply with Iowa Code section 147.140, violated Iowa 

Code section 668.11 and the governing Trial Scheduling and Discovery Plan, 

and could not rely upon equitable doctrines to circumvent Iowa’s 

professional-negligence framework. Finally, the district court acted within its 

discretion in reconsidering and rescinding its prior interlocutory order 

granting leave to amend. 

For all of these reasons, Defendant-Appellee Catholic Health 

Initiatives-Iowa, Corp. d/b/a MercyOne Des Moines Medical Center 

respectfully request that the Court affirm the district court’s June 12, 2025 and 

September 16, 2025 rulings in all respects. 

REQUEST FOR ORAL ARGUMENT 

 CHI respectfully requests oral argument. 
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