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STATEMENT OF ISSUES PRESENTED FOR REVIEW

ISSUE I: THE DISTRICT COURT INCORRECTLY INTERPRETED IOWA
COURT RULE 34.12(1) BY EXTENDING IMMUNITY TO
COSGROVE AS A NON-COMPLAINANT.

ISSUE II: THE DISTRICT COURT CORRECTLY DENIED THE
DEFENDANT’S MOTION TO DISMISS FINDING THAT THE
DEFENDANT’S LETTER WAS PUBLISHED OUTSIDE THE
IOWA ATTORNEY DISCIPLINARY BOARD THEREBY WAIVING
ANY PRIVILEGE CREATED BY IOWA COURT RULE 34.12(1).




ROUTING STATEMENT

The Iowa Supreme Court should retain jurisdiction because the case presents
the issue of interpreting a specific rule enacted by the Supreme Court itself.
Jurisdiction is also appropriate as the matter presents an issue of first impression.

Iowa R. App. P. 6.1101(2)(c).




NATURE OF THE CASE

This is an interlocutory appeal by Defendant/Appellant Maureen Cosgrove
(hereinafter “Cosgrove”) from the District Court’s Ruling denying her Motion to
Dismiss. The Order denying the Motion was entered on September 30, 2025, in the
District Court for Polk County, lowa, the Honorable Judge Michael D. Huppert,

presiding.

The petition in this matter was filed by Plaintiff-Appellee Matthew D. Kern
(hereinafter “Kern) on July 24, 2025. See D0003, Petition at Law (07/24/2025).
Cosgrove filed her pre-answer Motion to Dismiss on August 18, 2025. See D0007,

Defendant’s Pre-Answer Motion to Dismiss (08/18/2025).

A hearing on Cosgrove’s Motion to Dismiss was held on September 19,
2025. Cosgrove argued that she was immune from liability for her defamatory
publication per lowa Court Rule 34.12(1). Kern argued Rule 34.12(1) does not
insulate non-complainants and further, any immunity provided in ICR 34.12(1)
was waived following publication of the letter beyond the Attorney Disciplinary

Board (hereinafter “ADB”).

The District Court, after hearing oral argument and considering the parties’
written submissions, entered a Ruling on September 30, 2025, denying Cosgrove’s

Motion to Dismiss. The Ruling further held that Cosgrove should have ten (10)



days to file an Answer to Kern’s petition. See D0017, Ruling on Defendant’s

Motion to Dismiss (09/30/2025).

On October 10, 2025, Cosgrove filed a Motion to Reconsider in the District
Court. See D0019, Motion to Reconsider (10/10/2025). On October 15, 2025, the
District Court denied Cosgrove’s Motion to reconsider without hearing. See

DO0021, Order Denying Defendant’s Motion to Reconsider (10/15/2025).

On October 28, 2025, Cosgrove filed a formal Answer and Affirmative
Defenses in the District Court. See D0022, Answer, Affirmative Defenses, and Jury
Demand (10/28/2025). Notably, Cosgrove asserted “absolute/litigation privilege”

as an affirmative defense. /d.

On October 29, 2025, Cosgrove filed an Application for Interlocutory
Appeal with the lowa Supreme Court. An Order granting the Application was

entered by the Iowa Supreme Court on January 8, 2026.




STATEMENT OF THE FACTS

Kern is a licensed and practicing attorney in the State of lowa. Kern was
licensed in 1993 and has practiced law for 33 years with the law firm of Wasker,
Dorr, Wimmer and Marcouiller, P.C., in West Des Moines, Polk County, lowa.
Cosgrove is also a licensed and practicing attorney in the State of lowa with an office

in Polk County.

This case involves a letter authored and published by Cosgrove. Kern and
Cosgrove have never met, nor spoken to one another. The letter, which includes
three separate prima facie counts of libel as defined by lowa law, was published by
Cosgrove to the lowa Attorney Disciplinary Board (hereinafter ADB) in connection
with a complaint (hereinafter “Complaint”) filed by Justine Bell (hereinafter
“Complainant”). Complainant, who was a witness and party in two separate and
pending defamation matters involving Kern, hired Cosgrove to write a letter to the
ADB to accompany her Complaint. Kern has also never met nor spoken to
Complainant, aside from depositions in the two defamation matters referenced in

Cosgrove’s letter.

Cosgrove’s letter accuses Kern of sharing private client information with a
third party. Further, the letter states that the two pending defamation matters filed by
Kern (one against Complainant and one against Complainant’s boyfriend) were
frivolous and filed only to harass. Kern received monetary settlements in both

9



matters. See generally, Dallas County Case No. LACV043761 & Polk County Case

No. LACL158491.

Recklessly, and in complete disregard for the standard of care mandated for a
disciplinary matter, Cosgrove failed to identify the specific confidentialities which
were allegedly breached and further failed to investigate or inquire about the
evidence in possession of Kern or his attorneys, before authoring and publishing her
libelous letter. Instead, she strategically chose to utilize the attorney disciplinary
process as a weapon in attempt to shield her client from exposure in pending legal

matters.

In her brief to this Court, Cosgrove further exhibits her recklessness by
misstating the facts surrounding Kern’s defamation suit against Complainant Bell.
Cosgrove alleges in her brief that the suit was premised on statements Bell made to
Kern’s ex-wife. Contrary to Cosgrove’s assertions, the suit was based upon a phone
call made by Bell to Kern’s employer, in which Bell informed reception, accounting,

and senior partnership that her private information had been compromised by Kern.

In her letter to the ADB, Cosgrove unequivocally identifies Bell as the
Complainant. Cosgrove clearly states that she is acting as the attorney for the
Complainant. The ADB recognized Bell as the Complainant on all documentation

and correspondence with Kern.
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Under the required oath, Bell signed the complaint utilizing the mandatory
ADB complaint form. Cosgrove did not sign or file a complaint, and her letter was
not subject to any oath. The ADB has now closed the Bell complaint investigation
with no findings of any disciplinary violations by Kern of any matter identified in the

Cosgrove letter or Bell complaint.

In her Motion to Dismiss, Cosgrove argued that lowa Court Rule 34.12(1)
prohibits Kern from proceeding against her on the three separate counts of libel
alleged in the Petition. See DO007 Motion to Dismiss (08/18/2025). At the hearing
and in his Resistance, Kern argued that although Bell is immune from any liability
associated with the letter as the Complainant, Cosgrove, the author of the letter, does
not enjoy the same. Kern further argued that the letter had been published outside the
ADB and therefore any privilege afforded in ICR 34.12(1) was waived. See D0013
Resistance to Motion to Dismiss (08/18/2025). After publication of the letter to
Complainant and the ADB, the evidence shows it was subsequently published by Ms.

Bell to other parties.

The District Court denied Cosgrove’s Motion to Dismiss, finding the
publication of the letter beyond the ADB waived any privilege afforded in ICR
34.12(1). Of more significant importance to this appeal, the District Court

determined that the letter was part of the Bell complaint, but incorrectly extended the

11



immunity of ICR 34.12(1) beyond Complainant to Cosgrove as the author and non-

complainant. See D0017 Order Denying Motion to Dismiss (9/30/1025).
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ARGUMENT

I. THE DISTRICT COURT INCORRECTLY INTERPRETED IOWA
COURT RULE 34.12(1) BY EXTENDING IMMUNITY TO
COSGROVE AS ANON-COMPLAINANT.

a. Standard of Review.

“We review a district court's ruling on a motion to dismiss for the
correction of errors at law.” Shumate v. Drake Univ., 846 N.W.2d 503, 507 (Iowa

2014) (quoting Mueller v. Wellmark, Inc., 818 N.W.2d 244, 253 (Iowa 2012)).

Iowa court rules have the force and effect of laws. Noll v. lowa Dist. Ct. for
Muscatine Cnty. 919 N.W.2d 232 (2018). The Court interprets rules in the same

manner which it interprets statutes. Id at 234.

This appeal 1s premised upon the district court’s interpretation of lowa Court

Rule 34.12(1), thus it is reviewed for the correction of errors at law.

b. Error Preservation.

Error is preserved when the issue is raised before the district court and the
district court rules on the same. See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa
2002). Although Kern succeeded, error was preserved regarding the district court’s
interpretation of lowa Court Rule 34.12(1). Kern argued in his pleadings and orally
that Rule 34.12(1) does not protect Cosgrove as a non-complainant. The district

court concluded Cosgrove’s letter became part of the complaint and that Rule

13



34.12(1) initially applied (emphasis added). Kern has preserved that error for
review.

c. Rule 34.12(1) is Ambiguous and the District Court Erred in its
Interpretation.

“We apply statues to resolve legal disputes by considering the plain meaning
of the statue under consideration.” State v. Mclver, 858 N.W.2d 699,703 (Iowa
2015). “If the Statute is unambiguous, we will apply it as written.” State v. Nall,

894 N.W.2d 514, 518 (Iowa 2017).

Ambiguity may arise from the meaning of specific words used and "from the
general scope and meaning of a statute when all its provisions are examined." Rolfe
State Bank v. Gunderson, 794 N.W.2d 561, 564 (Iowa 2011) (quoting Holiday Inns
Franchising, Inc. v. Branstad, 537 N.W.2d 724, 728 (Iowa 1995)). “The question is
not what the legislature should have said, or what it might have intended to say, but
what it did say.” Shelby County Myrtue Memorial Hosp. v. Harrison County, 86

N.W.2d 104, 108 (Towa 1957).

When a statue is enacted, it is presumed that the entire statute is intended to
be effective, a just and reasonable result is intended, a result of feasible execution

is intended, and public interest is favored over any private interest. lowa Code §

4.4,

14



“The Court resorts to ‘the rules of statutory construction only when the
terms of [a] statute are ambiguous.’ IBP, Inc. v. Harker, 633 N.W.2d 322, 325
(Iowa 2001). If reasonable persons could disagree on a statute’s meaning, it is
ambiguous. State v Ahitow, 544 N.W.2d 270, 272 (Iowa 1996).” State v. Wiederien,

709 N.W.2d 538, 541 (Iowa 2006).

Iowa Court Rule 34.12(1) provides: “Complaints submitted to the grievance
commission or disciplinary board and testimony regarding the complaints are

privileged, and no lawsuit may be based on the complaints or testimony.”

Here, Rule 34.12(1) is ambiguous because “reasonable persons could
disagree” as to the meaning of the word “complaint”. The complaint form and
submissions of an actual complainant certainly fall within the Rule’s intent. Kern
does not dispute that Complainant Bell is entitled to absolute immunity (other than
perjury) for her submissions including any content of Cosgrove’s letter to which
she swore were true. However, Cosgrove’s letter is not a complaint as intended by
the rule. This immunity cannot be transferred to Cosgrove, who is merely an

unsworn, third-party author.

While Cosgrove argues the word “Complaint” provides a blanket shield of
immunity, a more precise reading of Rule 34.12(1) suggests that the privilege is

narrow, protecting only the complainant herself and formal testimony of witnesses

15



before the Grievance Commission. When a rule or statute is ambiguous, the Court
must utilize lowa Code § 4.6 to guide its interpretation. Specifically, lowa Code §

4.6(5) addresses the consequences of a particular construction.

d. Cosgrove’s Interpretation of Rule 34.12(1) Leads to an Absurd Result
that Must be Rejected by the Court.

The Iowa Supreme Court has emphasized that statutory provisions should
not be interpreted in a way the leads to absurd or unjust consequences. State v.
Perry, 69 N.W.2d 412, 419 (1955). Cosgrove’s interpretation of Rule 34.12 leads
to an absurd result. She contends that any document attached to a submission
becomes the “complaint”, thereby granting absolute immunity to third-party
authors who never signed the filing. However, the rule specifically protects
“complaints” and “testimony”. By including these two specific categories, the rule
necessarily excludes documents that are neither. If the Supreme Court intended to
immunize any document sent to the Board by any person, it would have used much
broader language, such as “all communications” and “all attachments”. Instead, the

Supreme Court chose deliberate and specific terms of art.

The words “complaint” and “testimony” carry distinct legal meanings.
Complaint is defined as: “The original or initial pleading by which an action is
commenced under codes or Rules of Civil Procedure....”, Black’s Law Dictionary

258 (5™ ed. 1979). Testimony is defined as: “Evidence given by a competent

16



witness under oath or affirmation; as distinguished from evidence derived from
writings and other sources. Testimony is a particular kind of evidence that comes to
tribunal through like witnesses speaking under oath or affirmation in presence of
tribunal, judicial, or quasi-judicial.” Id at 1324. Cosgrove’s letter did not initiate
the ADB proceedings as a complaint would, nor was it given under oath or
affirmation in the presence of in presence of tribunal, judicial, or quasi-judicial
forum. To label this letter a “complaint” renders the specific words “complaint”
and “testimony” meaningless, therefore transforming the Rule into a catch-all
immunity, rather than a specific immunity intended for complainants and

witnesses.

A closer look at the parties intended to be immunized under Rule 34.12(1)
reveals one common trait. Both take an oath. To file a complaint with the ADB, a
complainant must utilize the complaint form adopted by the ADB and the lowa
Supreme Court. The complainant must sign the form under oath and the penalty of
perjury. Similarly, the witnesses in a Grievance Commission matter are sworn under
oath. Third party authors, such as Cosgrove, are not sworn to any oath, thus a clear

distinction must be drawn.

Cosgrove, by her own admission, is not acting as the Complainant in this
matter. She has specifically acknowledged in her libelous letter that she is the

attorney for Complainant Bell. By acting as counsel for the Complainant, any

17



privilege for Cosgrove’s libel would be derived from litigation privilege rather than

34.12(1).

Furthermore, Cosgrove’s “absurdity” argument actually cuts against her. She
claims that separating the complaint from the attachments would leave reporting
parties liable. This is false. Documents prepared and compiled by the complainant
to explain their grievance are part of the complaint. Kern’s interpretation of the
Rule in no way limits what a complainant can submit to the ADB. However, a
letter, prepared by a third party, who is not seeking relief from the board is a
separate publication and is neither a complaint nor testimony. To hold otherwise
would encourage immunity by attachment, where individuals could immunize any
libelous or defamatory statement simply by stapling it to a stranger’s complaint to
the ADB. Following Cosgrove’s interpretation further, any person could publicly
defame an attorney by calling them a pedophile, and then completely immunize
themselves from a lawsuit simply by attaching a copy of that defamatory statement
to a later complaint. To extend the immunity of 34.12(1) to such a publication is
absurd and creates a statutory safe haven for individuals interested in publicly
defaming an attorney licensed in the State of lowa. This is not an intended
consequence of the Rule.

Finally, this overly broad construction favors private interest in malice over

the public interest in protecting individual complainants from retaliation by

18



disgruntled attorneys against whom the complaint was filed. Such interpretation is
contrary to the presumption that in enacting a statute, “Public interest is favored
over any private interest.” lowa Code § 4.4(5).

e. Sound Public Policy Requires a Balanced Interpretation of Rule

34.12(1) That Rejects Total Immunity for Non-Complainant Third Parties and
Prohibits Weaponization of the Disciplinary Process.

Public policy supports a narrow reading of Rule 34.12(1) to protect the
ADB’s operational integrity. Sound public policy must reject two dangerous
extremes: a system that affords no immunity to legitimate complainants, and a
system that affords unchecked immunity to everyone, allowing the system to be

weaponized.

On one extreme, stripping sworn complainants of protection would utterly
fail the public by leaving individuals completely vulnerable to retaliation by
attorneys. Conversely, expanding absolute immunity to any unsworn third-party
text or collateral document merely because it is attached to a sworn complaint
represents the opposite, equally damaging extreme. A review of Chapters 34 and
35 of the Iowa Court Rules shows that the Supreme Court deliberately chose a

balanced middle ground.

The rules restrict how a complaint can be properly submitted and rely on

specific gatekeeping measures to ensure accountability. This is most evident in the

19



complaint form prescribed by the lowa Supreme Court in Rule 35.15, which
requires a sworn signature. By imposing that requirement, the Supreme Court
created a deliberate framework in which immunity is tied directly to the person

who signs the complaint.

The correlation between accountability and immunity directly aligns with
long-standing lowa law. The lowa Supreme Court has cautioned that absolute
immunity must be “confined strictly” to instances where the public welfare
demands complete protection, and has uniformly refused extension “to fields
where no such safeguards or remedies are found.” Mills v. Denny, 63 N.W.2d 222,

225 (Iowa 1954).

If absolute immunity extends to every attachment and unsworn third-party
letter merely because it is attached to a complaint, that orderly process is
undermined, and the ADB risks being inundated with unvettable collateral
disputes. Granting blanket immunity to informal unsworn communications
removes the natural deterrent to bad-faith submissions from outsiders who face no
procedural consequences. Instead of serving the public interest by fostering a safe
environment for valid whistleblowers, Cosgrove’s broad interpretation allows
individuals to circumvent the orderly process, and weaponize the ADB to advance
purely private, vindictive interests under a shield of total insulation from civil
liability.

20



Elevating unsworn grievances to the status of protected speech advances a
third party’s private interest over the actual public interest that the rule is designed
to protect, namely, safeguarding formal complainants and witnesses offering
testimony. Because expanding the protection afforded by rule 34.12(1) to
unaccountable third parties serves no legitimate public purpose, sound public
policy demands that the scope of immunity remains strictly limited to sworn

complainants and witnesses offering testimony.

f. Rule 34.12(1) Affords Personal Immunity and Thus is Not
Transferable to a Third Party.

Finally, Cosgrove’s reliance on Agency law defies logic. She argues that
because she drafted the letter for her client, she “stands in the shoes” of her client
and somehow inherits the actual complainant’s personal immunity under Rule
34.12(1). This is a fundamental misinterpretation of how agency law works.

It is well settled that agents can bind the principal for their actions. It is also
a basic agency principle that “An agent is subject to liability to a third party
harmed by the agent's tortious conduct.” (emphasis added). Restatement (Third) of
Agency §§ 7.01, see also Montanick v. McMillin, 225 N.W.2d 442 (Iowa 1938). If
the Court were to adopt Cosgrove’s logic that an attorney ““standing in the shoes”
of a client inherits every personal legal status of the client, the results would be

nonsensical. Under this inverted theory, when an attorney drafts and files a Petition

21



for Dissolution of Marriage on behalf of a client, that attorney would also be
getting a divorce. Likewise, when an attorney files a bankruptcy petition for a

client, the attorney would also be declaring bankruptcy.

Clearly, an attorney represents the clients’ interests, but they do not inherit
the legal identity or personal immunity of the client. “A person’s status as an agent
confers no immunity with respect to the person’s own tort liability.” Estate of
Countryman v. Farmers Coop. Ass’n, 679 N.W.2d 598 (2004). Rule 34.12(1) grants
specific personal immunity to complainants and individuals offering testimony.
Being a legal representative of a complainant is not synonymous with being a
complainant. Just as a married attorney does not become a divorced attorney after
their client’s divorce decree is filed, Cosgrove does not become the complainant by
drafting a letter to which her client attached to a complaint.

Beyond the conceptual distortion of Cosgrove’s agency theory, the theory
also creates a loophole for an attorney to launder their own personal malice
through a client’s filing to the ADB. Again, we must presume that the Supreme
Court intended a just and reasonable result in enacting Rule 34.12(1). Towa Code §
4.4(3). It is not just or reasonable to allow an author of a letter attached to a
complaint to manufacture absolute immunity by proxy. To do so would create a
defamation sanctuary within the ADB’s mailbox, where the laws of libel cease to

exist the moment slanderous material is propounded upon it.
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Finally, Cosgrove’s attempt to seek shelter under 34.12(1) is a strategic
effort to bypass the proper legal framework for attorney immunity. In her Answer,
she asserts affirmative defenses including absolute privilege because the
communication was made in a judicial proceeding. See D0022 Answer, Affirmative
Defenses, and Jury Demand P. 9 (10/28/2025). Importantly, this privilege is an
affirmative defense which must be plead and proved. Spencer v. Spencer, 479
N.W.2d 293 (Iowa 1991); Vinson v. Linn-Mar Community School Dist., 360

N.W.2d 108, 116 (Iowa 1984).

Cosgrove’s protection, if any, lies in absolute/litigation privilege rather than
Rule 34.12(1). To extend the rule’s protection to an attorney agent is as
unjustifiable as extending it to Bell’s real estate agent, financial advisor or

insurance agent if they had stapled their own letter to Bell’s complaint.

II:  The District Court Correctly Denied the Defendant’s Motion to Dismiss
Finding That the Defendant’s Letter Was Published Outside the Iowa
Attorney Disciplinary Board Thereby Waiving Any Privilege Created by
Iowa Court Rule 34.12(1).

a. Standard of Review.

“We review a district court's ruling on a motion to dismiss for the correction
of errors at law.” Shumate v. Drake Univ., 846 N.W.2d 503, 507 (Iowa 2014)

(quoting Mueller v. Wellmark, Inc., 818 N.W.2d 244, 253 (Iowa 2012)).
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Iowa court rules have the force and effect of laws. Noll v. lowa Dist. Ct. for
Muscatine Cnty. 919 N.W.2d 232 (2018). The Court interprets rules in the same

manner which it interprets statutes. Id at 234.

This appeal 1s premised upon the district court’s interpretation of lowa Court

Rule 34.12(1), thus it is reviewed for the correction of errors at law.

b. The Extrajudicial Publication of the Defamatory Letter Beyond the
ADB Waives and Destroys Any Claim to Privilege.

Without conceding that Rule 34.12(1) applies to Cosgrove in any capacity,
the publication of the letter outside of the ADB destroys a claim to privilege. lowa
defamation law regarding publication is well settled. Publication is defined as a
communication of a false statement to a third party. Bierman v. Weier, 826 N.W.2d
436, 443-44 (Iowa 2013). Iowa has no exception for publications of the nature which
has occurred in this matter. As the district court correctly noted, Cosgrove’s letter

was published beyond the ADB proceeding.

Disclosure of privileged communications to a third party waives
confidentiality. Miller v. Continental Ins. Co., 392 N.W. 2d 500, 505 (Iowa 1986).
Most importantly, the court in Miller held that “voluntary disclosure of the content of
privileged communications constitutes waiver as to all other communications on the

same subject.” /d.
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Cosgrove’s defense relies on contradiction. On one hand, she attempts to
attach herself to the immunity of Complainant, on the other she seeks to distinguish

herself when the letter is published beyond the ADB. She cannot have it both ways.

Cosgrove argues she should enjoy the immunity of lowa Court Rule 34.12(1)
because she didn’t disseminate the letter. This is a meritless argument. The letter was
published outside any privileged protection, thus any immunity afforded by Rule
34.12(1), which does not apply to her, is moot. Riverdale v. Diercks, 806 N.W. 2d 643
(Iowa 1986). Even then, she is not of the class of persons the rule is intended to
protect. Ultimately, Cosgrove is attempting to assert a privilege that is not hers to
claim. Because the letter was published beyond the ADB, any legal protection that

might have otherwise immunized her, was permanently destroyed.
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CONCLUSION

Iowa Court Rule 34.12(1) is intended to immunize Complainants from any
liability for their complaint and any information, including letters from their
attorney, submitted in support thereof. Rule 34.12(1) is not intended to immunize
third party authors of defamatory publications. The consequences of immunizing

such publications is problematic and beyond the intended immunity of the Rule.

There is simply no dispute that Cosgrove was acting as the attorney for the
Complainant. Cosgrove’s agency arguments are not appropriate and designed to

avoid arguing and proving a privilege which may apply to her.

Finally, the district court correctly found that any privilege afforded was
waived by further publication beyond the ADB. The Court must uphold the
decision of the district court and further find that ICR 34.12(1) offers complete

immunity only to sworn complainants and sworn witnesses.
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REQUEST FOR ORAL ARGUMENT

Plaintiff-Appellee, Matthew Kern, requests to be heard in oral argument.
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