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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW  

I. Whether Cornell is actually innocent. 
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ROUTING STATEMENT 

The Court should transfer this matter to the Court of Appeals for 

application of existing legal principles. Iowa R. App. P. 6.1101(3). 

NATURE OF THE CASE 

In 1977, a Clarke County jury convicted Robert Cornell of murder in 

the first degree, in violation of Iowa Code sections 690.1 and 690.2 (1975). 

See State v. Cornell, 266 N.W.2d 15 (Iowa 1978). Cornell now brings this 

postconviction-relief (PCR) action. See Cornell v. State, 529 N.W.2d 606, 

608 (Iowa Ct. App. 1994) (discussing procedural history). Here, he alleges 

the victim’s friend has now remembered receiving a phone call from the 

victim hours after he was shot by Cornell. Cornell argues he is actually 

innocent. The district court, the Honorable Terry Rickers presiding, denied 

Cornell’s PCR claim. Cornell now appeals. 

STATEMENT OF THE FACTS 

[Glenn] Oliver [Cornell’s half-brother] testified as a 
witness for the State that the defendant Cornell, 
Kenneth Crow and he were traveling from Texas to 
Des Moines on August 30, 1976, in a jeep, the 
property of defendant. They were pulling a trailer 
loaded with defendant’s personal effects, and Crow 
and the defendant engaged in some argument about 
the trailer. Oliver testified Cornell told him he was 
going to have to get rid of Crow. 

Oliver further testified the defendant decided to stop 
along the highway for the stated purpose of 
butchering a cow, and that Crow and the defendant 
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got out of the jeep and walked into a wooded area 
along Interstate Highway # 35. Oliver testified he 
heard a shot and the defendant returned to the jeep 
by himself. These circumstances were reported to the 
police by Oliver some days later, which led to the 
eventual discovery of Crow’s body in the woods. 

Cornell, 266 N.W.2d at 17.  

At the time, Crow was friends with a woman named Judy Strennen, 

now Judy Strennen Hopper. D0235, Trial Tr. (8/15/2023) at 8:4–15, 

12:20–24. At this PCR trial, Hopper testified that she received a call from 

Crow in which he told her he had gotten into a fight with Oliver and asked 

Cornell to let him out of the vehicle. Id. at 25:5–26:18. In other words, 

Crow was alive after he and Cornell parted ways, according to Hopper. 

The district court summarized its difficulties with Hopper’s 

testimony: 

During cross-examination, Judy struggled when 
pressed on details of her story. She testified that she 
had been dating Kenny for a year and a half, starting 
around the beginning of her ninth-grade year. 
However, if Kenny was killed at the beginning of her 
sophomore year, she could not have been dating him 
for a year and a half.  

After stating that she did not know Bob had been 
convicted of Kenny’s murder until a couple of months 
before the fourth PCR trial [this one], when she was 
contacted by Bob’s retained investigator, she stated 
that she had corresponded with Bob about this case 
in September or October of 2022. Judy then stated 
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that she was contacted by Bob’s investigator prior to 
the COVID-19 pandemic.  

When cross-examined about when Kenny was 
supposed to return from Texas, Judy vacillated on 
whether he was to return on a Tuesday or a 
Wednesday. After stating on direct examination that 
Kenny was supposed to be back on Tuesday, Judy 
changed her testimony and stated he was supposed 
to be back on a Wednesday. 

Next, Judy was cross-examined about an undated 
letter (Respondent’s Exhibit A[1]) that she sent to Bob 
after she was contacted by his investigator. Judy 
acknowledged that she stated in the letter that she 
needed his “help to remember back then” and that 
she would do anything to help him out.  

During redirect examination, Judy was provided 
with Bob’s Exhibit 17.[2] It is a copy of interview notes 
made by Special Agent Pontious after he and Sheriff 
Stearnes interviewed her on September 9, 1976. In 
that report, Judy indicated that she expected Kenny 
to return on either Monday, August 30, or Tuesday 
August 31. On recross examination, Judy claimed 
that she did not tell Special Agent Pontious and 
Sheriff Stearnes any of the information include[d] in 
Exhibit 17, and that those officers essentially 
fabricated the contents of the report.  

Bob’s Exhibit 6[3] is a calendar for the months of 
August and September of 1976. A review of that 
exhibit reveals that Judy’s recollection of the timing 
of the events leading up to Kenny’s death is 
inconsistent with her contention that Kenny was 

 
1 D0216, Exh. A, Undated Letter at 1–2 (8/15/2023). 
2 D0222, Exh. 17, Pontious Report with Strennen Notes at 1–4 

(8/15/2023). 
3 D0210, Exh. 6, August-September 1976 Calendar at 1 (8/15/2023). 
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supposed to arrive back in Iowa on the first day of 
school after Labor Day. 

D0237, Order of Disposition at 6–7 (9/5/2024). Because of those 

difficulties, the district court concluded Cornell did not meet his burden to 

prove actual innocence: 

After considering the uncertainty and inconsistency 
of Judy’s testimony during the trial of Bob’s pending 
PCR application, it is not possible for this Court to 
reach the conclusion that there is clear and 
convincing evidence that despite the evidence of 
Bob’s guilt supporting the conviction, no reasonable 
fact finder could convict him of Kenny Crow’s 
murder. 

Id. at 9. Cornell now appeals. 

ARGUMENT 

I. Cornell cannot establish actual innocence. 

Preservation of Error 

The State contests error preservation as to Cornell’s newly-

discovered-evidence claim. Iowa Code section 822.2(1)(d) provides that 

PCR litigants may seek relief when “[t]here exists evidence of material facts, 

not previously presented and heard, that requires vacation of the conviction 

or sentence in the interest of justice.” Commonly, litigants bring claims 

under this section and label them as “substantive claim[s] for 

postconviction relief based on newly discovered evidence.” Moon v. State, 

911 N.W.2d 137, 143 (Iowa 2018). 
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But claims based on newly discovered evidence are distinct from 

claims of actual innocence, which also, somewhat confusingly, can arise 

from section 822.2(1)(d). See Schmidt v. State, 909 N.W.2d 778, 798 (Iowa 

2018) (“In sum, we hold subsections 822.2(1)(a) and (d) provide avenues 

for freestanding actual-innocence claims.”). Actual-innocence claims 

depend on new evidence, to be sure. See Schlup v. Delo, 513 U.S. 298, 324 

(1995). But they require a greater showing than common newly-discovered-

evidence claims. See Dewberry v. State, 941 N.W.2d 1, 5 (Iowa 2019). They 

are, therefore, a subset of newly-discovered-evidence claims with their own 

particular requirements. 

Thus, a court tasked with deciding a PCR claim needs to know 

whether it is deciding an actual-innocence claim or a more run-of-the-mill 

newly-discovered-evidence claim. The district court in this case thought it 

was deciding an actual-innocence claim. See D0237 at 7–8 (“At the 

conclusion of the trial, Bob’s counsel indicated that the real gist of his PCR 

claim is actual innocence based upon evidence that Kenny was still alive 

after the time when investigators asserted that Bob killed him.”). The court 

set forth the standard for deciding an actual-innocence claim. Id. at 8–9. 

And it decided an actual-innocence claim, and only an actual-innocence 

claim. Id. at 9. Cornell did not ask the court to reconsider that ruling. 
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On appeal, Cornell raises both an actual-innocence claim and a more 

typical newly-discovered-evidence claim. See Appellant’s Br. at 39–40. The 

actual-innocence claim was raised and decided below. The other claim was 

neither raised nor decided below and has therefore not been preserved. 

Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002). 

Standard of Review 

While the Court typically reviews PCR actions for the correction of 

errors at law, claims of a constitutional nature are reviewed de novo. 

Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001). 

Merits 

 Cornell’s appellate brief takes the reader on a thorough journey 

through the myriad twists and turns of this nearly fifty-year-old case, 

explicating why Hopper’s phone call with Crow upends all we know about 

this conviction. Problem is, to paraphrase William Carlos Williams, so 

much depends upon Hopper’s incredible testimony. See William Carlos 

Williams, “The Red Wheelbarrow” from The Collected Poems of William 

Carlos Williams, Vol. 1, 1909-1939 (New Directions Publishing Corp., 

1938). Unlike a red wheelbarrow, Hopper’s testimony cannot carry the 

necessary water. 
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 To summarize some background facts: Hopper told Cornell she 

needed his help “to remember back then” and that she would do anything 

to help him out. She then remembered a pivotal phone call she had not 

mentioned to anyone for nearly fifty years, despite being interviewed by 

police within days of her friend’s murder. See D0222 at 2. Although this 

alleged phone call only matters to this case if it occurred in a very specific 

time frame, on the stand Hopper vacillated about when the phone call 

happened. In short, Hopper’s testimony is incredible, as the district court 

found. See Sothman v. State, 967 N.W.2d 512, 522 (Iowa 2021) (“On de 

novo review, [this Court] give[s] weight to the lower court’s findings 

concerning witness credibility.” (internal marks omitted)). There may have 

never been a phone call. There may have been a mundane, non-exculpatory 

phone call days before Crow was killed by Cornell. But this record does not 

establish an exculpatory phone call from Crow after he parted ways with 

Cornell.  

 If his newly-discovered-evidence claim were preserved, Cornell would 

need to show 

(1) that the evidence was discovered after the verdict; 
(2) that it could not have been discovered earlier in 
the exercise of due diligence; (3) that the evidence is 
material to the issues in the case and not merely 
cumulative or impeaching; and (4) that the evidence 
probably would have changed the result of the trial. 
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More v. State, 880 N.W.2d 487, 499 (Iowa 2016). Hopper’s testimony fails 

to satisfy at least prongs (2) and (4) of that test. Hopper was interviewed by 

law enforcement in September 1976. D0222 at 2. In that interview, she 

reported one Evelyn Taylor told Hopper that Cornell “said that they had 

gotten into an argument en route to Des Moines and that [Crow] wanted to 

get out so they let him out, but [Cornell] did not tell [Taylor] . . . where they 

had [let] him out.” Id. at 3. This statement differs substantially from what 

she offers now, it was contemporaneously made, it implicates Cornell, and 

neither Cornell nor Hopper now offers any credible reason to discount it. 

Notably, in September 1976, Hopper did not mention this phone call from 

Crow. If there were one, it could have been discovered earlier—say, at 

Hopper’s interview with law enforcement. The alleged phone call does not 

satisfy prong (2). And because it is unlikely this incredible evidence would 

change the result at trial, it cannot satisfy prong (4), either. 

 On Cornell’s actual-innocence claim, he must show “by clear and 

convincing evidence that, despite the evidence of guilt supporting the 

conviction, no reasonable fact finder could convict the applicant of the 

crimes for which the sentencing court found the applicant guilty in light of 

all the evidence, including the newly discovered evidence.” Schmidt, 909 
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N.W.2d at 797. Because a reasonable fact finder could readily discount 

Hopper’s incredible testimony, Cornell cannot meet this high standard. 

CONCLUSION 

Hopper’s incredible testimony does not establish actual innocence. 

This Court should affirm. 

REQUEST FOR NONORAL SUBMISSION 

The State requests nonoral submission. 

Respectfully submitted, 
 

 BRENNA BIRD 
 Attorney General of Iowa 
 
 
        
 JOSEPH D. FERRENTINO 
 Assistant Attorney General 
 Hoover State Office Bldg., 2nd Fl. 
 Des Moines, Iowa 50319 
 (515) 281-5976 
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