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II.

STATEMENT OF THE ISSUES

Whether the district court correctly granted summary
judgment to Defendants denying wage discrimination
claims because Plaintiff was never paid less than a
similarly situated employee of the opposite sex.

Whether the district court correctly granted summary
judgment to Defendants denying sex discrimination
claims because nothing in the record suggests that

Plaintiff was treated adversely for being a man.



ROUTING STATEMENT
This appeal should be routed to the Iowa Court of Appeals because

it presents a straightforward application of Iowa Supreme Court

precedent on wage and sex discrimination claims under the Iowa Civil

Rights Act. Iowa R. App. P. 6.1101(3)(a).
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NATURE OF THE CASE

Plaintiff Randy Reiter, a former Disability Hearing Officer accuses
the Iowa Disability Determination Services bureau of discriminating
against him by reclassifying his position to a lower-paying classification
after he retired. He appeals the district court’s grant of summary
judgment for Defendants (“the State”) on his wage discrimination and sex
discrimination claims under the Iowa Civil Rights Act (“ICRA”). (D0006,
Amended Petition at 5-6 (7/8/2022)); (D0081, Certified Notice of Appeal
at 1 (3/14/2025).)

Reiter sued the State of Iowa and the Iowa Department of
Education alleging age, sex, and wage discrimination under the ICRA.
(D0006, Amended Petition at 5—6 (7/8/2022).) Reiter did not allege that
he was paid less than a similarly situated employee of the opposite sex.
(D006 9 52.) Reiter alleged that his “sex was a motivating factor” in the
alleged discrimination he faced that, he believes, resulted in lower pay.
(D006 9 46.)

The district court correctly determined that Reiter’s claims fail
because he was never paid less than an employee of the opposite sex and
nothing in the record suggests he was treated worse for being male.
(Attachment to D0038, Memorandum of Authorities in Support of
Defendants’ Cross Motion for Summary Judgment (1/23/2024)); (D0076,
Brief Regarding Claim of Intentional Sex Discrimination by All

Defendants (11/1/2024).)
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Like federal law, lowa’s statutes do not allow a higher-paid
employee who did not have his pay reduced during his tenure of
employment to sue for wage discrimination. Iowa statutes and this
Court’s precedent also do not allow an employee who did not suffer an
adverse employment action because of his biological sex to sue for sex
discrimination.

Reiter disagrees with the district court’s straightforward reasoning.
He asks this Court to recognize a private cause of action under the ICRA
for higher-paid employees, to extend that cause of action to employees
who never had their pay reduced during their employment, and to hold
that employees who were not discriminated against for their biological
sex may nevertheless sue for sex discrimination. See Appellant’s Brief at
17, 26, 36. The Court should decline this invitation to create a dragnet of
unwarranted liability under the ICRA.

Reiter appeals the district court’s Orders granting summary
judgment to the State on his wage discrimination claims under Section
216.6A and sex discrimination under Section 216.6. He does not appeal
the dismissal of his age discrimination claim under Section 216.6.

Appellant’s Brief at 8 n.1.
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I.

STATEMENT OF THE FACTS

The Disability Hearings Unit Reclassified Plaintiff’s Role
to a Lower Pay Scale After His Retirement.

Plaintiff Randy Reiter worked as a Disability Hearing Officer in the
Disability Hearings Unit of the Iowa Disability Determination Services.
(D0036, Defendant’s Appendix in Support of Summary Judgment (“D.
App.”), Part 3 of 4 at 33—-34 (1/23/2024).) The Disability Hearings Unit is
a bureau within Iowa Vocation Rehabilitation Services responsible for
determining whether applicants are eligible for United States Social
Security Administration (“SSA”) disability benefits. (Att. D0O038, D. App.,
Part 1 of 4 at 59, 142.) The Unit i1s also responsible for convening
administrative hearings to adjudicate appeals from aggrieved applicants
whose existing disability benefits have been terminated. (Attachment to
D0038, Defendant’s Statement of Undisputed Facts at 4 (1/23/2024).)
Until December 2017, the Disability Hearings Unit included two full-
time Disability Hearing Officer positions that were classified by the
Department of Administrative Services as Administrative Law Judge 2
(“ALJ-2”) positions, and both positions included pay commensurate with
this classification. (D0036 at 33—-34.)

The Iowa Department of Administrative Services has exclusive
authority to prescribe a position’s functions, duties, and minimum
qualifications. (Att. D0O038, D. App., Part 1 of 4 at 10.) Any supervisor

who seeks to modify any such functions, duties, or qualifications must
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draft the proposed modification and submit it to the Department of
Administrative Services (“DAS”) for approval. (D0037, D. App., Part 2 of
4 at 37 (1/23/2024).) The supervisor must also solicit input from an
affected employee when seeking to reclassify an employee’s position
before submitting a proposal to DAS. (Att. D0O038, D. App., Part 1 of 4 at
10, 145.) An employee may appeal a decision by DAS to reclassify their
position. (D0036 at 4.)

Disability Determination Services employed both Reiter and Gary
McComas as full-time Disability Hearing Officers until the latter’s
retirement in 2017. (D0036 at 33—34.) Disability Determination Services
also employed Ellen McComas in a position designated Disability
Examiner Specialist Advanced (“DESA”). (Att. DO038, D. App., Part 1 of
4 at 78-83.) Employees in DESA-classified positions review claims and
determine whether applicants are eligible for SSA disability benefits.
(Att. D0O038, D. App., Part 1 of 4 at 59-61, 75.) An ALJ-2 classified
position pays more than one classified as DESA. (Att. D0O038, D. App.,
Part 1 of 4 at 83, 137.)

In 2012, Ellen McComas submitted a letter of interest to the bureau
chief of the Disability Determination Services, Liz McLaren, to be
considered as a candidate for Disability Hearing Officer training. (Att.
DO0038, D. App., Part 1 of 4 at 148—49.) Ellen McComas was interviewed

for and offered a position to perform Disability Hearing Officer hearings
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on a part-time basis in addition to her duties as a DESA. (Att. D0038, D.
App., Part 1 of 4 at 149.)

In 2017, the Kansas City Regional Office of the Social Security
Administration informed McLaren that most other States did not classify
their Disability Hearing Officers as ALJs and that Iowa’s Disability
Hearing Officers were paid significantly higher than the employees of
other states engaged in comparable work. (D0036 at 33—34.) So, McLaren
determined that Disability Determination Services Disability Hearing
Officers should no longer be classified as uncharacteristically highly paid
ALJ-2 positions who were paid more than what other States paid to their
personnel hearing disability benefit cessation appeals. (D0036 at 34—37.)
McLaren submitted a request to the Department of Administrative
Services before September 2017 to modify the DESA job classification to
include conducting hearings for SSA disability benefits cessation appeals.
(D0036 at 34—35.) The Department of Administrative Services approved
that request, which became effective September 2017. (Att. D0O038, D.
App., Part 1 of 4 at 75-78.)

Following that change, McLaren declined to submit requests to
reclassify both Reiter and Gary McComas’s positions to the lower-paying
DESA status, intending to let them both retire at their original pay rate.
(D0036 at 35—-36.) Gary McComas retired in December 2017. (D0036 at

33-34.) Following conversations with McLaren, Ellen McComas agreed
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to become a full-time Disability Hearing Officer in December 2017, at the
lower DESA pay grade. (D0036 at 36.)

In April 2018, the Department of Administrative Services issued an
updated ALJ-2 classification which, among other changes, modified the
minimum qualifications by allowing employees with a college degree and
three years of full-time quasi-judicial or closely related work experience
to qualify for the position. (Att. D0O038, D. App., Part 1 of 4 at 88-89.)
Accordingly, on December 29, 2020, after completing three years of full-
time work as a Disability Hearing Officer, Ellen McComas asked
McLaren for her position to be reclassified as an ALJ-2 position. (Att.
D0038, D. App., Part 1 of 4 at 90.)

McLaren originally intended to recommend Reiter’s position for
reclassification only after he retired, but Ellen McComas’s request
convinced her that she could no longer wait until then. (D0036 at 38.) For
his part, Reiter had orally expressed his interest in potentially retiring
to his supervisor at least twice before December 2020 to McLaren. (D0036
at 38.)

McLaren then provided Reiter with a reclassification form for his
review on dJanuary 14, 2021, and informed him that Disability
Determination Services was considering submitting it for review by the
Department of Administrative Services, and that, if approved by the

Department, it would change his position from an ALJ-2 to a DESA
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position with a commensurate reduction in pay. (Att. D0O038, D. App.,
Part 1 of 4 at 94-95.)

The Director of the Iowa Vocational Rehabilitation Services, David
Mitchell, also spoke to Reiter and explained that, if the Department of
Administrative Services approved a reclassification of his position, the
reclassification would take effect within two weeks of such approval.
(D0037 at 47-52.) Mitchell thought this information would be relevant to
Reiter if he had plans to retire. (D0037 at 47-52.) Reiter asked Mitchell
and McLaren to delay submitting the reclassification request to the
Department of Administrative Services to allow him more time to
consider his options. (Att. DO038, D. App., Part 1 of 4 at 102-06.)

On April 28, Reiter gave written notice to McLaren and Mitchell
that he intended to retire on May 27, 2021. (Att. DO038, D. App., Part 1
of 4 at 105.) Two days later, Mitchell directed McLaren to recommend
Reiter’s position for reclassification from ALJ-2 to DESA and any
reclassification, if approved, should occur after Reiter’s retirement date.
(Att. D0038, D. App., Part 1 of 4 at 106-11.)

Reiter retired on May 27 without having his job reclassified or pay
reduced; the Department of Administrative Services approved Disability
Determination Services’s request to reclassify his vacant position from
ALdJ-2 to DESA effective June 3, 2021. (Att. D0038, D. App., Part 1 of 4
at 132—-36.)

17



II.

Plaintiff Sued and the District Court Properly Denied
Plaintiff’s Claims.

Reiter then sued the State of Iowa and the Iowa Department of
Education alleging age, sex, and wage discrimination under the ICRA on
July 8, 2022. (D0006 at 5—6.) During his deposition, Reiter admitted that
the State would have reclassified his former male colleague’s position
regardless of who filled it. (D0054, Defendants’ Supplement to Appendix
at 12 (2/27/2024).) In his own words, he did not have “any reason to
believe that the decision would have been different if it was a man that
was filling the position instead of a woman.” (D0054 at 12.) When asked
if he thought Ellen McComas would be reclassified to an ALJ-2 had she
been a man, Reiter responded in the negative. (D0054 at 20.) Finally,
when asked if he had any reason to believe that Ellen McComas’s position
would not have been reclassified if a man had filled it instead of a woman,
Reiter responded in the negative. (D0054 at 20.)

The district court granted summary judgment to the State on all of
Reiter’s claims on May 15, 2024. (D0057, Other Order at 6 (5/15/2024).)
Reiter then moved to reconsider, enlarge, and amend, requesting the
district court to reconsider its dismissal of his wage discrimination claims
under Section 216.6A of the Iowa Code and his sex discrimination claims
under Section 216.6. (D0058, Plaintiff’'s Motion to Reconsider, Enlarge,
and Amend at 10 (5/30/2024).) The district court granted Reiter’s motion

limited only to his sex discrimination claims under Section 216.6, stating
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that it had not been “aware that Mr. Reiter was advancing an argument
that Defendants’ actions were sex discrimination in violation of [Section]
216.6.” (D0067, Other Order at 2—4 (9/17/2024).) Following briefing on
the claim of intentional sex discrimination, the district court granted
summary judgment to the State on Reiter’s claims under Section 216.6.
(D0079, Order Regarding Dismissal at 2 (2/27/2025).) The district court
reasoned that there was nothing in the record to suggest that Reiter’s
supervisors would have taken a different course of action if Ellen
McComas’s position was filled by a man. (D0079 at 2.)

Reiter now appeals the district court’s orders granting summary
judgment to the State on his wage discrimination claims under Section
216.6A and sex discrimination under Section 216.6. See Appellant’s Brief
at 6. He does not appeal the dismissal of his age discrimination claim

under Section 216.6. Appellant’s Brief at 8 n.1.
ARGUMENT

The district court correctly granted summary judgment to
the State on Reiter’s wage discrimination claims because
he was never paid less than an employee of the opposite
sex.

The Iowa Civil Rights Act allows persons “aggrieved by an unfair
or discriminatory practice” to commence an action in district court to
remedy such a practice after securing an administrative release from the
Iowa Office of Civil Rights. Iowa Code § 216.16. The law expressly limits

the definition of “unfair” and “discriminatory practice[s]” to “those
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practices specified as unfair or discriminatory in sections 216.6,
216.6A. . .” Iowa Code § 216.2(18).

Section 216.6A of the Iowa Code deems it an “unfair or
discriminatory practice” for an employer to discriminate against an
employee “by paying wages to such employee at a rate less than the rate
paid to other employees who are employed within the same
establishment for equal work on jobs, the performance of which requires
equal skill, effort, and responsibility, and which are performed under
similar working conditions.” Iowa Code § 216.6A(2)(a). The statute also
provides that an employer who is paying an employee lower wages in
violation of this section “shall not remedy the violation by reducing the
wage rate of any employee.” Id.

Here, Reiter’s claim of wage discrimination fails because he was
never paid wages at a rate less than the rate paid to another employee in
a comparable position. Because the statute does not deem reducing the
wages of a higher-paid employee an “unfair” or “discriminatory practice,”
Reiter does not have an independent cause of action. See Iowa Code
§ 216.6A.

And even if the statute created an independent cause of action for
higher-paid employees, Reiter’s wage discrimination claims still fail
because his pay was never reduced before his retirement. The district
court’s ruling granting the State summary judgment on Reiter’s wage

discrimination claims should be affirmed.
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A. Error preservation and standard of review.

The State agrees the parties preserved error on this issue. The
State raised this issue in its Cross-Motion for Summary Judgment.
(D0038 at 24—37.) Plaintiff resisted (D0044, Plaintiff’'s Brief in Resistance
to Cross-Motion for Summary Judgment at 2—6), and the District Court
granted summary judgment in the State’s favor on this issue. (D0057 at
3-5.)

But Reiter did not make the argument that he was seeking
damages under Iowa Code § 216.15(9)(a)(8) for his wage discrimination
claims below. Reiter first made that argument in his Reply Brief in
Support of his Motion for Partial Summary Judgment. (D0043, Reply
Brief in Support of his Motion for Partial Summary Judgment at 5
(1/30/2024).) That argument is not preserved on appeal. See Meier v.
Senecaut, 641 N.W.2d 532, 537 (Iowa 2002) (“It 1s a fundamental doctrine
of appellate review that issues must ordinarily be both raised and decided
by the district court before we will decide them on appeal.”).

“A party defending a claim is clearly entitled upon appropriate
pretrial request to be informed of the amount of the claim.” Gordon v.
Noel, 356 N.W.2d 559, 564 (Iowa 1984); see also Iowa R. Civ. P. 1.503
(“Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking discovery

or to the claim or defense of any other party.”) That includes discovery of
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amounts claimed for separate elements of damages. Gordon, 356 N.W.2d
at 564. “Discovery should expedite the disposition of litigation, by
educating the parties in advance of trial of the real value of their claims
and defenses, which may encourage settlements, and assure that
judgments rest upon the real merits of causes.” Barks v. White, 365
N.W.2d 640, 643 (Iowa Ct. App. 1985).

Further, under Iowa law, “orally providing limited information
[about claimed damages] during telephone calls and at settlement
conferences cannot be seen as an adequate substitute for under-oath,
written answers to interrogatories.” Wade v. Grunden, 743 N.W.2d 872
(Table), 2007 WL 4322226, at *4 (Iowa Ct. App. Dec. 12, 2007). If a party
fails to serve answers to interrogatories the court may make an order
authorized by Iowa R. Civ. P. 1.517(2)(b)(2), refusing to allow a party to
“support or oppose designated claims or defenses, or prohibiting such
party from introducing designated matters in evidence[.]” Id. (quoting
Iowa R. Civ. P. 1.517(4)(d)).

During discovery, the State asked Reiter in an interrogatory to
“identify each element and claim for damages (including relevant time
periods) and identify the dollar amounts [he sought] for each element and
claim for damages.” (D0036 at 58.) In response, Reiter stated:

Randy’s wage discrimination claim doubles or triples his wage
damages, depending on the employer’s willfulness. IOWA

CODE § 216.15(9)(a)(9)(a)—(b). Randy had no immediate
plans to retire, and thought he’d work at least a couple more
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years. On the conservative side, this would mean his back pay
would be $252,000, excluding benefits. If Randy proved the
Bureau willfully reduced Randy’s pay rather than pay Ellen
McComas, that figure would be tripled to $756,000. If Randy
fails to prove willfulness, his wages would still be doubled to
$504,000. This number will doubtlessly increase as Plaintiff
learns more about the worth of his benefits, which are also
compensable under the law.

(D0O036 at 58.)

Also, Reiter left open the possibility of pursuing a claim for
emotional distress damages, stating: “If Plaintiff decides he will claim a
particular dollar amount for his emotional distress damages, this
Interrogatory Answer will be supplemented accordingly.” (D0036 at 59.)
More than two years have passed since Reiter served his responses to the
State’s interrogatories on February 3, 2023. Reiter has not supplemented
his responses in the meantime.

Nearly a year after serving those responses, Reiter filed a Reply
Brief in Support of his Motion for Partial Summary Judgment. This time,
he stated that he “agree[d] [with the State] that in this case,
216.15(9)(a)(9) does not apply, as [Reiter] is not the party paid less.
However, that simply means Plaintiff’s recovery is governed by section
216.15(9)(a)(8). Beyond this, the Court need not rule on the appropriate
amount of damages at this stage because damages are for the jury.”
(D0043 at 5.)

In response, the State noted that it was “disturbing that Plaintiff

unambiguously provided Defendants with a specific statutory basis for
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his recovery — to which Defendants invested time and resources pursuing
a legal defense — but he now switches positions when Defendants have
pressed the issue at the summary judgment stage.” (D0050, Defendant’s
Reply Brief in Support of their Cross-Motion for Summary Judgment at
13 (2/19/2024).)

Indeed, the summary judgment record consists of “the pleadings,
depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any.” Iowa R. Civ. P. 1.981(3). By contrast,
arguments in briefs or memoranda of authorities are not part of the
record on summary judgment. See Hudson v. Williams, Blackburn &
Maharry, P.L.C.,;763 N.W.2d 276 (Table), 2009 WL 139501, at *4 (Iowa
Ct. App. Jan. 22, 2009) (“[S]tatements contained in [plaintiff’s] resistance
and statement of disputed facts are not sufficient to defeat the motion for
summary judgment.”) (citing Schulte v. Mauer, 219 N.W.2d 496, 500
(Iowa 1974))); Sardo v. McGrath, 196 F.2d 20, 23 (D.C. Cir. 1952)
(“[M]emoranda of points and authorities . . . are expressly not made part
of the record.”).

Accordingly, legal arguments without more “do not create a genuine
1ssue of material fact.” Towa Student Loan Liquidity Corp. v. Heaton, 947
N.W.2d 232 (Table), 2020 WL 1310321, at *2 (Iowa Ct. App. Mar. 18,
2020).

Reiter’s belated contention that his damages are governed by a

different section of Iowa Code than what he cited to in his discovery are
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thus not part of the summary judgment record because they were raised
in a reply brief for the first time. (See D0036 at 58 (citing Iowa Code
§ 216.15(9)(a)(8).) But Reiter’s response to the State’s interrogatory
stating that he was seeking damages under JIowa Code
§ 216.15(9)(a)(9)(a)—(b) for his wage discrimination claims remains in the
record. Reiter never sought to supplement his response.

Reiter may not now claim damages for an element of damage he did
not identify in timely responses to discovery requests from the State. If
this Court reverses the district court’s entry of summary judgment for
the State on the wage discrimination claims, it should also make clear
that Reiter may pursue damages only under JIowa Code
§ 216.15(9)(a)(9)(a)—(b), if any are available.

This Court reviews summary judgment rulings for legal error.
Albaugh v. The Reserve, 930 N.W.2d 676, 682 (Iowa 2019) (citing Jahnke
v. Deere & Co., 912 N.W.2d 136, 141 (Iowa 2018)). “Summary judgment
1s granted when there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.” Lennette v.
State, 975 N.W.2d 380, 388 (Iowa 2022) (quoting Iowa R. Civ. P. 1.981(3)).
A fact is material when its determination might affect the outcome of a
suit.” Linn v. Montgomery,903 N.W.2d 337, 342 (Iowa 2017) (citing
Walker v. State, 801 N.W.2d 548, 554 (Iowa 2011)). A genuine issue of
material fact exists “when reasonable minds can differ as to how a factual

question should be resolved.” Id.
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B. Section 216.6A(2)(a) does not create a private wage-
discrimination cause of action for a higher-paid
employee.

Plaintiff lacks a cause of action to sue for wage discrimination when
he was making more than other similar situated employees of the
opposite sex. Section 216.6A only defines the act of “paying wages to [an]
employee at a rate less than the rate paid to other employees” who do
comparable work as an “unfair or discriminatory practice.” Similar
defining language does not accompany the statute’s subsequent
instruction to employers that they “shall not remedy the violation [of the
statute] by reducing the wage rate of any employee. Section 216.6A

states, in relevant part:

It shall be an unfair or discriminatory practice for any
employer or agent of any employer to discriminate against
any employee because of the . . . sex . . . of such employee by
paying wages to such employee at a rate less than the rate paid
to other employees who are employed within the same
establishment for equal work on jobs, the performance of
which requires equal skill, effort, and responsibility, and
which are performed under similar working conditions. An
employer or agent of an employer who is paying wages to an
employee at a rate less than the rate paid to other employees
in violation of this section shall not remedy the violation by
reducing the wage rate of any employee.

TIowa Code § 216.6A(2)(a) (emphasis added).
The district court correctly concluded that Section 216.6A(2)(a)’s
instruction to employers that they “shall not remedy the violation by

reducing the wage rate of any employee” did not create an independent
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cause of action for higher-paid employees. (D0067 at 2-3.) That
conclusion is supported by the plain text of the ICRA, analogous
precedent in federal courts, and by statutorily enacted legislative
findings.

1. The ICRA does not create a private cause of action for
higher-paid employees as they are not aggrieved by a
statutorily defined “unfair or discriminatory” practice.

The Iowa Civil Rights Act permits only those plaintiffs “claiming to
be aggrieved by an unfair or discriminatory practice” to bring suit in
district court after securing an administrative release. Iowa Code
§ 216.16. And it defines an “unfair practice” or “discriminatory practice”
to mean “only those practices specified as unfair or discriminatory” in
specific statutory sections, including Sections 216.6 and 216.6A. Iowa
Code § 216.2(18).

Section 216.6A(2)(a) has two sentences. The first defines unfair or
discriminatory wage discrimination, while the second cabins the
allowable remedy for a violation of the first sentence. It explains that “[i]t
shall be an unfair or discriminatory practice for any employer or agent of
any employer to discriminate against any employee because of the . . . sex
... of such employee by paying wages to such employee at a rate less than
the rate paid to other employees who are employed within the same

establishment for equal work on jobs, the performance of which requires
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equal skill, effort, and responsibility, and which are performed under
similar working conditions.” Iowa Code § 216.6A(2)(a).

It 1s a well-established rule of statutory interpretation that “[a]
word or phrase is presumed to bear the same meaning throughout a text;
a material variation in terms suggests a variation in meaning.” Antonin
Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal
Texts 170 (2012); see also Atl. Cleaners & Dyers, Inc. v. United States, 286
U.S. 427, 433 (1932) (“[T]here is a natural presumption that identical
words used in different parts of the same act are intended to have the
same meaning.”)

Here, the ICRA uses nearly identical language to define “unfair” or
“discriminatory” practices that create private causes of action throughout
Chapter 216. See, e.g., Iowa Code § 216.6 (“It shall be an unfair or
discriminatory practice for any.”) (emphasis added); id. § 216.7 (“It shall
be an unfair or discriminatory practice for any owner, lessee, sublessee,
proprietor, manager, or superintendent of any public accommodation or
any agent or employee thereof.”) (emphasis added); id. § 216.8 (“It shall
be an unfair or discriminatory practice for any person, owner, or person
acting for an owner, of rights to housing or real property, with or without
compensation.”) (emphasis added); id. §216.9 (“It is an unfair or
discriminatory practice for any educational institution to discriminate on
the basis of race, creed, color, sex, sexual orientation, national origin,

religion, or disability in any program or activity.”) (emphasis added).
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By contrast, Plaintiff relies on the second sentence, which says that
“[a]n employer or agent of an employer who is paying wages to an
employee at a rate less than the rate paid to other employees in violation
of this section shall not remedy the violation by reducing the wage rate
of any employee.” Iowa Code § 216.6A(2)(a). Unlike the section
reproduced above, that language does not include the act of reducing the
wage rate of a higher-paid employee as an actionable “unfair or
discriminatory practice” for the purposes of liability under Section 216.
That material variation in terms suggests a variation in meaning.

Thus, because reducing the pay of a higher-paid employee is not a
“[practice] specified as unfair or discriminatory in . .. Section 216.6A .

”»

., it does not create a private cause of action for Reiter. Iowa Code
§ 216.2(18).

Finally, Reiter also has no claim under the part of Section 216.6A
that defines an “unfair or discriminatory practice.” By its express terms,
the statute requires an employer to be paying an employee (1) at a rate
less than that paid to other employees (2) for doing comparable work in
comparable circumstances (3) because of their sex. And because Reiter
was never paid less than another employee doing the same work because

of his sex, his wage discrimination claim under Section 216.6A fails.
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2. The statutory remedy for unfair or discriminatory
practices under Section 216.6A confirms that the
statute does not create a cause of action for higher-
paid employees.

When construing statutes, courts “try to avoid conclusions which
lead to absurd results.” State v. McGuire, 200 N.W.2d 832, 833 (Iowa
1972); Janson v. Fulton, 162 N.W.2d 438, 442 (Iowa 1968); Graham v.
Worthington, 146 N.W.2d 626, 633 (1966).

The remedy for a wage discrimination claim is described in Section
§ 216.15(9)(a)(9)(a)—(b). See Cianzio v. lowa State Univ., 14 N.W.3d 716,
721 (Iowa 2024) (“The statute providing the remedies for violations of
section 216.6A is unambiguous [Iowa Code § 216.15(9)(a)(9)(a)—(b)]. The
statute authorizes a claimant to recover ‘for the period of time for which
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the complainant has been discriminated against.”) That statute explains

that “[flor an unfair or discriminatory practice relating to wage
discrimination pursuant to section 216.6A”, a complainant is entitled to

“court costs, reasonable attorney fees, and either of the following:

(a) An amount equal to two times the wage differential paid
to another employee compared to the complainant for the
period of time for which the complainant has been
discriminated against.
(b) In instances of willful violation, an amount equal to three
times the wage differential paid to another employee as
compared to the complainant for the period of time for which
the complainant has been discriminated against.”

Towa Code § 216.15(9)(a)(9)(a)—(b).
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Allowing Reiter’s claim under Section 216.6A to proceed leads to an
absurd outcome, no matter how a court calculates his damages. If a
higher-paid employee like Reiter is entitled to double or treble the
absolute value of “the wage differential paid to another [lower-paid]
employee,” such an employee would end up doubly or trebly enriched—
first from being paid higher wages and second from recovering statutory
damages under Section 216.15(9)(a)(9)(a)—(b). Far from fulfilling the
legislature’s stated goal of “correct[ing] and, as rapidly as possible,
[eliminating], discriminatory wage practices based on age, race, creed,
color, sex, sexual orientation, national origin, religion, and disability,”
recognizing a private cause of action for higher-paid employees would
exacerbate the effects of wage discrimination with no benefit to the lesser
paid employee whose claim is contemplated under that section. Iowa
Code § 216.6A(1)(b).

Alternatively, if a court calculated the applicable wage differential
to be doubled or tripled by subtracting Reiter’s higher wage from that of
a lower-paid employee, he would end up owing money to the State. Either
of those two methods of calculating the applicable wage differential leads
to absurd outcomes, undermining Reiter’s reading of the Section 216.6A.
Thus, Section 216.15(9)(a)(9)(a)—(b), the statute creating the remedy for
a wage discrimination claim, assumes that a claim under Section 216.6A
can only be brought by an employee who is paid lower than a fellow

employee for doing comparable work.
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Perhaps realizing that Section 216.15(9)(a)(9)(a)—(b) undermines
his reading of the wage discrimination statute, Reiter attempts to pivot
to a different theory of recovery. In response to the State’s interrogatory
asking Reiter to “identify each element and claim for damages . . . and
1identify the dollar amounts you seek for each element and claim for

damages”, Reiter said:

[Reiter’s] wage discrimination claim doubles or triples his
wage damages, depending on the employer’s willfulness.
IOWA CODE § 216.15(9)(a)(9)(a)—(b) . . . On the conservative
side, this would mean his back pay would be $252,000,
excluding benefits. If [Reiter] proved the Bureau willfully
reduced [his] pay rather than pay Ellen McComas, that figure
would be tripled to $756,000. If [Plaintiff] fails to prove
willfulness, his wages would still be doubled to $504,000.

(D0O036 at 58.)

Yet months later, Reiter asserted the following in his Reply Brief in
Support of his Motion for Partial Summary Judgment: “Plaintiff agrees
that in this case, 216.15(9)(a)(9) does not apply, as [Plaintiff] is not the
party paid less. However, that simply means Plaintiff’s recovery is
governed by section 216.15(9)(a)(8).”) (D0043 at 5.) Even if Reiter could
abandon his previous claim for damages and assert a new basis in a reply
brief, his flip-flopping confirms that the text of the remedy statute

undermines his wage discrimination claims.
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3. The legislative findings enacted into Section 216.6A
confirm that the statute creates a private right of
action only for lower-paid employees.

Iowa courts may look to legislative findings enacted into the
statutory text as an aid in statutory interpretation. See, e.g., Train
Unlimited Corp. v. Iowa Ry. Fin. Auth., 362 N.W.2d 489, 491 (Iowa 1985);
In re Det. of Geltz, 840 N.W.2d 273, 275-76 (Iowa 2013) (quoting In re
Det. of Swanson, 668 N.W.2d 570, 576 (Iowa 2003))

Section 216.6A’s legislative findings confirm that the statute
creates a private right of action only for lower-paid employees. In the
introductory text, the statute provides that “[t]he general assembly finds
that the practice of discriminating against any employee because of the

.. sex ... of such employee by paying wages to such employee at a rate
less than the rate paid to other employees.” Iowa Code § 216A(1)(a). The
statute then provides that such wage discrimination “[u]njustly
discriminates against the person receiving the lesser rate” and
“[d]iscourages employees paid at lesser wage rates from training for
higher level jobs.” Id. § 216A(1)(a)(1), (3). The repeated references to
employees being paid at lower wage rates illustrate the legislature’s
intent to create a cause of action and provide remedies only for such
employees. By contrast, the findings show no intent to create a private

cause of action for higher-paid employees.
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4. Federal Equal Pay Act jurisprudence similarly does
not establish a private cause of action for higher-paid
employees.

As the district court correctly acknowledged, the Iowa Supreme
Court has not addressed whether higher-paid employees have a cause of
action under Section 216.6A. (D0067 at 3.) But as the Iowa Supreme
Court has noted, Section 216.6A uses “wording . . . similar to the Federal
Equal Pay Act [29 U.S.C. § 206(d)].” Dindinger v. Allsteel, Inc., 860
N.W.2d 557, 561, 564-65 (Iowa 2015). The Federal Equal Pay Act
provides that no employer subject to the Act “shall discriminate. ..
between employees on the basis of sex by paying wages to employees . . .
at a rate less than the rate at which he pays wages to employees of the
opposite sex.” 29 U.S.C. § 206(d)(1).

So, Iowa courts may “turn to federal law” for guidance when
interpreting the ICRA because it is modeled after federal civil rights
laws. Deboom v. Raining Rose, Inc., 772 N.W.2d 1, 7 (Iowa 2009). Thus,
courts should view “the federal courts’ interpretations of similar
constitutional and statutory language as persuasive authority” on how
Section 216.6A is to be interpreted. Vroegh v. lowa Dep’t of Corr., 972
N.W.2d 686, 702 (Iowa 2022).

Here, the Eighth Circuit requires a plaintiff claiming sex
discrimination under the Federal Equal Pay Act to establish “(1) she was
paid less than a male employed in the same establishment, (2) for equal

work on jobs requiring equal skill, effort, and responsibility, (3) which
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were performed under similar working conditions” by a preponderance of
evidence as part of their prima facie case. Mayorga v. Marsden Bldg.
Maint. LLC, 55 F.4th 1155, 1160 (8th Cir. 2022) (emphasis added). Even
here, the court assumes that a plaintiff must establish that she was the
lower-paid employee to make out a prima facie case for wage
discrimination.

In his Appellant’s Brief, Reiter declares that “[f]lederal courts
interpreting the Equal Pay Act have recognized that any employee
affected by a discriminatory wage practice may bring a claim.”
Appellant’s Brief at 19. In support, Reiter relies on two federal cases,
neither of which was brought by employees who had their pay reduced to
match a lower-paid employee. Id. at 19-20. In Hodgson v. Miller Brewing
Co., the only private claims were brought by three female laboratory
technicians who claimed they were being paid lower wages than male
technicians. 457 F.2d 221, 222 (7th Cir. 1972). Similarly, in E.E.O.C. v.
Romeo Cmty. Sch., the complaint was filed by a female custodian who
claimed she was being paid less than male custodians doing comparable
work. 976 F.2d 985, 986-87 (6th Cir. 1992). As the district court correctly
noted, “The Court could not find, nor have the parties identified, any
cases where an employee has sued because their pay was reduced to
match employees of the opposite sex.” (D0O067 at 3.)

More, federal precedent confirms that the limitation on reducing a

higher-paid employee’s salary in response to a wage-discrimination
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violation relates to the allowable remedy for a lower-paid employee’s
successful claim and does not create a higher-paid-employee cause of
action. See, e.g., Hodgson, 457 F.2d at 226. (“Miller arrived at the same
result as if it had initially, after the effective date of the Equal Pay Act,
equalized pay in the Analytical Lab by lowering the male employees
wages by 70 cents per hour. Since that in substance is what was
accomplished, Miller violated § 206(d).”); E.E.O.C., 976 F.2d at 988.
(similar); Shultz v. Am. Can Co.-Dixie Prods., 424 F.2d 356, 359 (8th Cir.
1970) (similar) (internal citations omitted); Corning Glass Works v.
Brennan, 417 U.S. 188, 206 (1974) (“[T]he company could not cure its
violation except by equalizing the base wages of female day inspectors
with the higher rates paid the night inspectors. This result is implicit in
the Act's language, its statement of purpose, and its legislative history.”)

Therefore, looking to federal court jurisprudence interpreting the
similarly worded Equal Pay Act confirms the district court’s conclusion
that “the sentence [in Section 216.6A] regarding reducing others’ pay
does not provide a cause of action but rather establishes what employers
cannot use as a defense to limit liability.” (D0067 at 3.)

Reiter’s attempts to resist this conclusion fail. First, Reiter argues
that the district court erred in concluding that employers could not
reduce the pay of higher-paid employees as a defense because “[t]he
defenses available to 216.6A defendants are enumerated in a separate

part of the statute, in section 216.6A(3).” Appellant’s Brief at 20—21. But
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that observation bolsters the district court’s conclusion: Section 216.6A(3)
enumerates the defenses an employer can use to a wage discrimination
claim, while the last sentence of Section 216.6A(2)(a) specifically
designates a defense that an employer cannot use. Section 216.6A(3)
expressly permits employers to assert that they use a pay differential
“based on any other factor other than the [protected characteristic] of
such employee” as a defense. Iowa Code § 216.6A(3)(d). The last sentence
of Section 216.6A(2)(a) makes clear that reducing the pay of a higher-
paid employee to remedy a prima facie violation is not one of those
defenses. Because the two provisions accomplish opposite ends, it is no
surprise that the legislature placed them in separate subsections.

Next, Reiter relies on Schleicher v. Preferred Solutions, Inc., which
1s even further afield. 831 F.3d 746 (6th Cir. 2016). In Schleicher, the
Sixth Circuit did not reach the question of whether employees had a
cause of action for having their pay reduced to cure an Equal Pay Act
violation because the plaintiff failed to show such a violation in the first
place. See Schleicher, 831 F.3d at 757 (“Because Preferred has proven its
affirmative defense under § 206(d)(1), the fact that it changed
Schleicher's compensation plan to match Piotrowski's is irrelevant: there
was no EPA violation to cure.”) The Sixth Circuit concluded that the
employer established their affirmative defense that they compensated
the employee based on a “factor other than sex” because the employee

had chosen the compensation plan that led to the pay disparity at issue.
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Id. at 755-56. So, the employer’s subsequent decision to reduce the pay
of the higher-paid employee was not actionable under the Equal Pay Act.
Id. at 757.

Federal courts’ interpretation of the federal Equal Pay Act thus
confirm that this Court should affirm the district court’s conclusion that
Section 216.6A does not establish a private cause of action for higher-
paid employees.

C. Section 216.6A(2)(b) does not create new “unfair” or
“discriminatory” practices for the purposes of ICRA
liability.

Failing to fit his claim into the definition of an “unfair or
discriminatory practice” in Section 216.6A(2)(a), Reiter makes a novel
argument for broadly extending liability under the statute. He argues
that Section 216.6A(2)(b)-the statute defining “when” an “unfair or
discriminatory practice” occurs for the purpose of timeliness under the
statute of limitations—broadens the definition of what is an “unfair or
discriminatory practice” for purposes of liability under Section
216.6A(2)(a). That reading flouts Chapter 216, contradicts precedent,
and renders Section 216.6A(2)(a) redundant. This Court should reject it.

1. Cianzio confirms that Section 216.6A(2)(b) delineates
“when” statutorily defined “unfair or discriminatory
practices” occur only for the purpose of timeliness
under the statute of limitations.

Reiter relies on Section 216.6(2)(b) to argue that “an ‘unfair or

discriminatory practice occurs’ anytime an individual becomes ‘subject to’
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or ‘affected by application of a discriminatory pay decision or other
practice.” Appellant’s Brief at 19. Accordingly, he contends that this
section extends liability to those “subject to” or “affected by” an “unfair or
discriminatory practice” in any way, not just those directly aggrieved by
it. Id.

But Reiter misreads the statute. Section 216.6A(2)(b) defines when
an action filed under the statute is timely for the statute of limitations in
the ICRA. It does not create new “unfair or discriminatory practices” for
liability under the statute.

Section 216.6A(2)(b) states:

For purposes of this subsection, an unfair or discriminatory
practice occurs when a discriminatory pay decision or other
practice i1s adopted, when an individual becomes subject to a
discriminatory pay decision or other practice, or when an
individual 1s affected by application of a discriminatory pay
decision or other practice, including each time wages,
benefits, or other compensation is paid, resulting in whole or
in part from such a decision or other practice.

(emphasis added)

A core canon of statutory interpretation requires a court to construe
the statute as a whole. See Mid Am. Constr. LLC v. Sandlin, 2 N.W.3d
838, 849 (Iowa 2024); lowa Ins. Inst. v. Core Grp. of lowa Ass’n for Just.,
867 N.W.2d 58, 72 (Iowa 2015); Antonin Scalia & Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts 167—69 (2012) (stating

that this canon “calls on the judicial interpreter to consider the entire
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text, in view of its structure and of the physical and logical relation of its
many parts”).

Chapter 216 as a whole belies Reiter’s novel reading. As the statute
of limitations for the ICRA provides, “a claim under [Chapter 216] shall
not be maintained unless a complaint is filed with the agency within
three hundred days after the alleged discriminatory or unfair practice
occurred.” Iowa Code § 216.15(13) (emphasis added). Thus, Section
216.6A(2)(b) provides “when” a statutorily defined “unfair or
discriminatory practice occurs” for the purpose of starting the three-
hundred-day period in which a complaint for such practice can be filed.

Cianzio v. Iowa State University, 14 N.W.3d 716 (Iowa 2024),
confirmed that is the correct way to read Section 216.6A(2)(b). In Cianzio,
this Court explained that Section 216.6A is Iowa’s “counterpart to the
Federal Equal Pay Act, which has similar wording.” 14 N.W.3d at 720
(quoting Dindinger, 860 N.W.2d at 559). One part of the Equal Pay Act
was the Lilly Ledbetter Fair Pay Act of 2009, which “specifically define[d]
when an unlawful employment practice occurred with respect to
discrimination in compensation.” Id. (emphasis added)

This Court added that the Ledbetter Fair Pay Act was enacted to
statutorily abrogate the U.S. Supreme Court’s holding that “in a claim
for wage discrimination, the pay-setting decision was the discrete
discriminatory act that triggered the statute of limitations for a wage

discrimination claim.” Id. (citing Ledbetter v. Goodyear Tire & Rubber
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Co., 550 U.S. 618, 621 (2007), overturned due to legislative action (Jan.
29, 2009)). The new law clarified that a victim of wage discrimination
would accrue a new cause of action each time they were paid less than
another employee doing comparable work, even if “the pay-setting
decision occurred outside the limitations period.” Id.

Finally, this Court concluded that “[lJike the Ledbetter Fair Pay
Act, the Iowa law [Section 216.6A(2)(b)] defines when a discriminatory
pay practice occurred”’, while noting that both statutes use nearly
identical language. Id. at 720-21 (emphasis added). The ICRA makes
clear that a “discriminatory pay practice” must be one “specified as unfair
or discriminatory in.. . section 216.6A.” Iowa Code § 216.2(18).
Reconciling the statutory text with this Court’s precedent in Cianzio
confirms that Section 216.6A(2)(b) defines when an “unfair or
discriminatory” practice occurs for the statute of limitations without
altering what constitutes such a practice as defined in Section
216.6A(2)(a).

Unsurprisingly, Reiter cites no precedent, in either Iowa or federal
courts, for the proposition that Section 216.6A(2)(b) creates new “unfair
or discriminatory practice[s]” for ICRA liability. And that makes sense,
because the U.S. Supreme Court already rejected a similarly overbroad
interpretation of the Ledbetter Fair Pay Act, a federal statute that is
worded nearly identically to Section 216.6A(2)(b). See AT & T Corp. v.
Hulteen, 556 U.S. 701, 715-16 (2009) (an employee cannot claim to be
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“affected by application of a discriminatory compensation decision or
other practice” under the Ledbetter Act if the employer’s decision is not
itself “discriminatory” to the employee under applicable law).

2. Settled canons of construction undermine Reiter’s
overbroad reading of Section 216.6A(2)(b).

Iowa courts apply “well-settled canons of statutory interpretation”
to determine the meaning of a statutory text. State v. Hellwege, 294
N.W.2d 689, 691 (Iowa 1980); Sandlin, 2 N.W.3d at 849-51; State ex rel.
Miller v. Cutty’s Des Moines Camping Club, Inc., 694 N.W.2d 518, 526
(Iowa 2005).

Here, applying these well-settled canons undercuts Reiter’s
overbroad reading of Section 216.6A(2)(b) because his reading renders
other parts of the statute redundant and reads parts of the statute out of

context.
a. Ifanyone “subject to” or “affected by” a discriminatory

action has a private cause of action, Section
216.6A(2)(a) is rendered redundant.

“Canons of statutory interpretation require that every word and
every provision in a statute is to be given effect, if possible, and not
deemed mere surplusage.” Vroegh, 972 N.W.2d at 703; Sandlin, 2 N.W.3d
at 850; Antonin Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 174; see also Iowa Code § 4.4(2) (“The entire

statute 1s intended to be effective.”)
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Here, if anyone merely “subject to” or “affected by” a discriminatory
practice can bring a suit under Section 216.6A, Section 216.6A(2)(a) is
superfluous. After all, an employee who 1s paid “at a rate less than the
rate paid to other employees” who perform the same work because of a
protected characteristic is subsumed into anyone “subject to” or “affected
by” a discriminatory decision or practice. Adopting Reiter’s reading would
thus mean that the legislature defined a specific “unfair or
discriminatory practice” in Section 216.6A(2)(a) only to make it
superfluous by adopting a catchall in the very next subsection, Section
216.6A(2)(b). That is unlikely.

Instead, this Court should heed its precedent and construe both
subsections “in light of their common purpose and intent so as to produce
a harmonious body of legislation.” State v. McSorley, 549 N.W.2d 807, 809
(Iowa 1996). Here, Section 216.6A(2)(a) defines the “unfair or
discriminatory practice” for which an employee can bring a suit while
Section 216.6A(2)(b) defines when such a suit is timely given the statute

of limitations.
b. Reading Section 216.6A(2)(b) in context confirms that
it creates no independent cause of action.

Consistent with the canon of construction noscitur a sociis, Iowa
courts “read words in context rather than in isolation.” State v. Ross, 941
N.W.2d 341, 348 (Iowa 2020); Peak v. Adams, 799 N.W.2d 535, 547 (Iowa

2011). This canon “summarizes the rule of both language and law that
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the meanings of particular words may be indicated or controlled by
associated words.” Peak, 799 N.W.2d at 547. Put another way, “words of
a feather flock together.” Ross, 941 N.W.2d at 348 (quoting Hugh Pattison
Macmillan, Rt. Hon. Lord, Law and Language, Presidential Address to
the Holdsworth Club (May 15, 1931)).

Here, the statutory text that an unfair or discriminatory practice
occurs “when an individual becomes subject to a discriminatory pay
decision ...” or “when an individual is affected by application of a
discriminatory pay decision” must be read in light of the text that follows:
“including each time wages, benefits, or other compensation i1s paid,
resulting in whole or in part from such a decision or other practice.” Iowa
Code § 216.6A(2)(b). A lower-paid employee is “subject to” or “affected by”
a discriminatory pay decision each time he receives a paycheck that is
lower than another employee doing the same work. By contrast, a higher-
paid employee like Reiter is not “affected by” or “subject to” a
discriminatory pay decision each time he receives a paycheck in any way.
Thus, reading the text of Section 216.6A(2)(d) in context confirms that it
restarts the three-hundred-day window to bring a wage discrimination
claim for a lower-paid employee each time they receive a discriminatory
paycheck. That subsection does not create an independent cause of action
for higher-paid employees, as Reiter contends.

Because neither Section 216.6A(2)(a) nor Section 216.6A(2)(b)

creates a cause of action for a higher-paid employee like Reiter, the Court
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should affirm the district court’s order granting the State summary
judgment on his wage discrimination claims.

D. Regardless of whether Section 216.6A creates a private
cause of action for higher-paid employees, the Court
should dismiss Reiter’s claims because his pay was
never reduced.

Should the Court decide not to reach the question of whether
Section 216.6A creates a private cause of action for higher-paid
employees who had their pay reduced to cure an ICRA violation, it should
still affirm the district court because Reiter’s pay was never reduced.

Under Section 216.6A(2)(a), an employee must at least show that
his employer reduced his wages during his employment. The statute’s
direction that an employer may not remedy an equal pay violation “by
reducing the wage rate of any employee” assumes that the higher-paid
employee was still receiving a wage from the employer when his pay was
reduced. Iowa Code § 216.6A(2)(a).

Here, it 1s undisputed that Reiter’s position was only recommended
for reclassification to a lower-paying position after he had retired. (Att.
DO0038, Defendants’ Statement of Undisputed Material Facts at 9 58—
62.) During his tenure with the agency, his pay was never reduced from
that of an ALJ-2. (Att. D0038, at 9 62.). On April 28, 2021, Reiter
provided written notice to his supervisors that he intended to retire on
May 27, 2021. (Att. D0038, at 9§ 58.) Two days later, the Director of the

Iowa Vocational Rehabilitation Services, David Mitchell, instructed the
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bureau chief of the Iowa Disability Determination Services, Liz McLaren,
to recommend Reiter’s position for reclassification from ALJ-2 to DESA.
(Att. DO038, at 9 59.)

Administrator Mitchell also made clear that any reclassification, if
approved, should take effect after Reiter’s retirement. (Att. D0O038, at
9 59.) Accordingly, Reiter retired on May 27, 2021, and his vacant
position was reclassified from ALJ-2 to DESA on June 3, 2021. (Att.
DO0038, at 4 61.) Thus, Reiter never saw his pay reduced during his
employment with the agency.

Reiter counters by claiming that he retired before any potential
reclassification because “he would lose significant benefits, including the
payout of his accrued vacation and sick time at his ALJ 2 classification.”
Appellant’s Brief at 14-15. He also claims that his supervisors told him
to “get his ‘ducks in a row’ and retire, only allowing him until the end of
May.” Id. at 15. As a result, he alleges that he was “constructively
discharged” because he was “[l]eft without any other option.” Id. at 15.

Even if the Court credits Reiter’s far-fetched contention that his
conversations with his employers created grounds for constructive
discharge, Section 216.6A does not create a cause of action for any
adverse employment decision except wage discrimination. It certainly
does not provide a remedy for activities that may eventually lead to a
reduction in pay sometime in the future. An employee who was neither

paid less than another employee doing comparable work nor had his
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wages reduced cannot bring a claim for wage discrimination, even if the
Court draws all factual inferences in Reiter’s favor and declines to reach
whether the statute creates a cause of action for higher-paid employees.

E. The ICRA’s directive that its provisions be construed
broadly does not rescue Reiter’s claims.

The Iowa Civil Rights Act provides that its provisions “shall be
construed broadly to effectuate its purposes.” Iowa Code § 216.18. Reiter
relies on this provision to argue that “[t]he district court’s finding that
only a lower paid employees may sue—even when a higher-paid employee
1s demoted and their pay cut—constricts the statute and violates the
ICRA’s directive that it be ‘construed broadly to effectuate its purposes.”
Appellant’s Brief at 17 (quoting Iowa Code § 216.18).

This Court has already held that an instruction that a statute be
construed broadly does not displace its long-established rules of statutory
interpretation, nor may it allow a court to amend the text. See Vroegh,
972 N.W.2d at 702 (“[O]Jur duty in construing [the Iowa Civil Rights Act],
even with the instruction to construe it broadly, requires first that we
provide ‘a fair interpretation as opposed to a strict or crabbed one—which
1s what courts are supposed to provide anyway.”) (quoting Antonin Scalia
& Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 233
(2012)). The Court has already made clear that it “effectuate[s] the
statute’s ‘purposes’ by giving a fair interpretation to the language the

legislature chose; nothing more, nothing less.” Id. The Court “may not
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II.

through the judicial metamorphosis of words declare a Hulk where the
legislature placed merely Bruce Banner.” Id.

Therefore, because Reiter was neither paid less than another
employee doing comparable work nor had his pay reduced to remedy an
equal pay violation, he has no cause of action under the plain text of
Section 216.6A. The Court should affirm the district court’s order
granting the State summary judgment on all of Reiter’s claims under

Section 216.6A of the Iowa Code.

The district court correctly granted summary judgment to
the State on Reiter’s sex discrimination claims because
nothing in the record suggests that Reiter was treated
adversely for being a man.

The Iowa Civil Rights Act makes it an “unfair or discriminatory
practice” for an employer to “refuse to hire, accept, register, classify, or
refer for employment, to discharge any employee, or to otherwise
discriminate in employment against any applicant for employment or any
employee because of the. . .sex . ..” of such employee. Iowa Code
§ 216.6(1)(a).

Here, Reiter contends that his sex “was a motivating factor” in his
supervisors’ decision to recommend his position for reclassification after
he voluntarily retired. Appellant’s Brief at 32. In support of this

contention, he offers a convoluted string of inferences—

If Randy were a woman, Ellen McComas could not have made
a complaint of gender discrimination based on the pay
differential. If Randy were a woman, Defendants would not
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have made the decision to reclassify his position to “remedy”
a gender pay gap. Simply put, if Randy were a woman, the
parties would not be here today.

Id. at 33.

Reiter’s sex discrimination claim fails because this Court’s
precedent does not permit plaintiffs to rely on facts attenuated from their
biological sex to substantiate a claim for sex discrimination. And even if
the Court adopted the U.S. Supreme Court’s approach in Bostock v.
Clayton Cty., Georgia, Reiter’s claims would still fail because his
allegations of sex discrimination rely on the independent actions of third
parties. See 590 U.S. 644 (2020). Alternatively, the Court may affirm the
district court’s order granting summary judgment on Reiter’s sex
discrimination because the State would have made the same decision on
recommending his position for reclassification regardless of any alleged
discriminatory animus.

A. Error preservation and standard of review

The State agrees the parties preserved error on this issue. After the
district court initially granted the State’s motion for summary judgment,
Reiter filed a motion to reconsider, enlarge, and amend, claiming that the
district court “had dismissed Randy’s sex discrimination claim, despite
Defendant never requesting such relief.” (D0058 at 1.) The State resisted,
arguing that it “had properly moved for summary judgment on all of
[Reiter’s] claims.” (D0060, Resistance to Plaintiff’s Motion to Reconsider,

Enlarge, and Amend at 2 (6/10/2024).) The district court granted Reiter’s
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motion limited to “whether [the sex discrimination] claim was properly
pled and, if so, whether summary judgment should be granted.” (D0067
at 3—4.)

Reiter then filed a brief arguing that his sex discrimination claim
was properly pled and that it was inappropriate for the district court to
grant summary judgment for the State on those claims. (D0073,
Plaintiff’'s Brief Regarding His Claim for Sex Discrimination at 1, 5
(10/16/2024).) The State argued that Reiter did not properly plead a sex
discrimination claim and, if he had, the State was entitled to summary
judgment on it. (D0076 at 3, 6.) The district court concluded that Reiter’s
sex discrimination claim was properly pled and that the State was
entitled to summary judgment. (D0079 at 1-2.)

This Court reviews summary judgment rulings for legal error.
Albaugh, N.W.2d at 682 (citing Jahnke, 912 N.W.2d at 141). “Summary
judgment 1s granted when there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.”
Lennette, 975 N.W.2d at 388 (quoting Iowa R. Civ. P. 1.981(3)). A fact is
material when its determination might affect the outcome of a suit.” Linn
903 N.W.2d at 342 (citing Walker, 801 N.W.2d at 554). A genuine issue
of material fact exists “when reasonable minds can differ as to how a

factual question should be resolved.” Id.

50



B. Reiter cannot meet his burden under this Court’s
precedent to show that he was treated adversely for
being a biological male.

Reiter argues that he has a viable sex discrimination claim under
the ICRA because his supervisors may have arrived at a different
conclusion about recommending his position for reclassification had he
been a woman. Appellant’s Brief at 33. In support, Reiter relies on the
U.S. Supreme Court’s statement in Bostock that “[i]f changing the
employee’s sex would have yielded a different choice by the employer—a
statutory violation has occurred.” 590 U.S. at 659-60.

Reiter’s reliance on Bostock is misplaced. This Court has already
rejected the U.S. Supreme Court’s analysis in Bostock. In Vroegh v. Iowa
Department of Corrections, this Court said, “lowa’s courts have
interpretive authority over Iowa’s statutes.” 972 N.W.2d at 702. So
“le]ven where language in a state civil rights statute is parallel to the
Federal Civil Rights Act,’” [this Court] ha[s] said, ‘a state court is under

299

no obligation to follow federal precedent.” Id. (quoting Pippen v. State,
854 N.W.2d 1, 28 (Iowa 2014)).

Quoting favorably from Justice Alito’s dissent in Bostock, this Court
rejected an interpretation of “sex” that did not look at sex itself but to
“things merely ‘related to, based on, or defined with reference to, “sex.””
Id. at 701-02 (quoting Bostock, 590 U.S. at 694 (Alito, J., dissenting)).
Accordingly, the Court held that sex discrimination under the ICRA

required “discrimination based on the individual’s male or female
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anatomical characteristics at the time of birth[.]” Id. at 702 (affirming
Sommers v. lowa C.R. Comm'n, 337 N.W.2d 470 (Iowa 1983)). In doing
so, the Court rejected a reading of “sex” that included “other
characteristics similarly attenuated from an individual’s male or female
anatomical characteristics[.]” Id.

There is nothing in the record here to suggest that Reiter’s
supervisors discriminated against him based on his “male . . . anatomical
characteristics at the time of birth.” Reiter has not, and cannot, point to
any evidence that his supervisors treated him adversely because he is a
biological male. As the district court noted, “Mr. Reiter was not paid less,
nor does he allege it was even possible that he could have been paid less
than Ellen McComas. There is also nothing in the record to suggest
Defendants’ decision to seek reclassification of Mr. Reiter’s position had
anything to do with his gender.” (D0057 at 5.)

Reiter’s argument that changing his sex may have triggered a
series of events that could have hypothetically affected his supervisor’s
decision 1s “similarly attenuated from [his] male. .. anatomical
characteristics.” Reiter claims that if he had been a woman, (1) Ellen
McComas could not have made a complaint of gender discrimination
based on the pay differential, and thus, (2) Reiter’s supervisors would not
have recommended his position for reclassification after he retired.

Appellant’s Brief at 33. This chain of inferences which involves the

independent actions of a non-party, Ellen McComas, is too attenuated
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from Reiter’s male anatomical characteristics to constitute sex
discrimination under Iowa law. Reviving Reiter’s sex discrimination
claims under Section 216.6 would risk embracing an interpretation of
“sex” that sweeps in “things merely ‘related to, based on, or defined with

29990

reference to, “sex™”, a reading this Court has rejected twice in Vroegh and
Sommers.

Since Vroegh was decided, the Iowa Legislature codified this
Court’s interpretation of “sex”—and this Court’s rejection of Bostock’s
interpretation of “sex”—for the purposes of statutory construction.
Section 4.1A of the Iowa Code defines “sex” as “the state of being either
male or female as observed or clinically verified at birth.” Iowa Code
§ 4.1A(1)(a). And it provides that any state law “that prohibits
discrimination on the basis of sex shall be construed to forbid unfair or
discriminatory practices against females or males in relation to similarly
situated members of the opposite sex.” Jowa Code § 4.1A(2).

Here, because Reiter has not alleged, and cannot allege, that he was
treated adversely compared to a “similarly situated” female employee, his

Section 216.6 claims fail. This alone is sufficient grounds to affirm the

district court’s order dismissing Reiter’s sex discrimination claims.
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C. Even if Bostock applied, Reiter’s claims are far too
attenuated from his “sex” to state a claim for sex
discrimination under Section 216.6.

Even if the Court reversed course from its own analysis in Vroegh
and Sommers, overlooked Section 4.1A of the Iowa Code, and applied the
U.S. Supreme Court’s analysis in Bostock, Reiter’s claims still fail. In
Bostock, the U.S. Supreme Court held that “[a]n employer violates Title
VII when it intentionally fires an individual employee based in part on
sex. It doesn't matter if other factors besides the plaintiff's sex
contributed to the decision.” 590 U.S. at 659. The Court elaborated that
Title VII's “because of” language incorporated the standard of but-for
causation. Id. at 656. The Court reasoned that “homosexuality and
transgender status are inextricably bound up with sex . . . because to
discriminate on these grounds requires an employer to intentionally treat
individual employees differently because of their sex.” Id. at 660—61.

The chain of causation Reiter propounds to support his claim of sex
discrimination is more attenuated from his sex than what the U.S.
Supreme Court recognized in Bostock. Far from pointing to a
characteristic “inextricably bound up with [his] sex”, Reiter relies on the
independent action of a non-party—Ellen McComas— to claim that he was
discriminated against “because of . . . [his] sex.” Thus, in effect, Reiter
argues to extend Bostock’s prohibition on discrimination from
characteristics that are inseparable from a person’s sex—like

homosexuality and transgender status—to how an employer reacts in
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response to a sex discrimination complaint from a third party. Given this
Court’s skepticism of Bostock’s fidelity to the text of Title VII, it should
decline Reiter’s invitation to extend that decision to sex discrimination

claims under the ICRA.

D. Even if the Court concludes that Reiter has raised an
inference of discrimination, it should affirm the
district court because his supervisors would have
made the same decision regardless of any
discriminatory animus.

An individual alleging intentional discrimination under Section
216.6 of the Iowa Code must substantiate their allegations with either
direct or indirect evidence of discrimination. In the absence of direct
evidence, a plaintiff must establish a prima facie case of intentional
discrimination under this Court’s modified McDonnell Douglas
framework. Feeback v. Swift Pork Co., 988 N.W.2d 340, 347-48 (Iowa
2023); see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05
(1973). Employees meet their initial burden by showing that “they are
members of a protected group . . ., were qualified for their positions, and
the circumstances of their discharge raised an inference of
discrimination.” Feeback, 988 N.W.2d at 347. Then, the employer must
“articulate some legitimate, nondiscriminatory reason’ for its
employment action.” Id. at 347—-48. If the employer can do so, the

employee must “demonstrate the employer's proffered reason 1is
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pretextual or, while true, was not the only reason for his termination and
that his age was another motivating factor.” Id. at 348.

Here, the State has carried its burden of articulating a “legitimate,
nondiscriminatory reason” for recommending Reiter’s position for
reclassification following his retirement. The Iowa Disability
Determination Services demonstrated its intention to reclassify the two
Disability Hearing Officer positions—including Plaintiff’s position—as
early as 2017 because both Disability Hearing Officers were overpaid
compared to persons employed by neighboring States engaged in
substantively similar work. (Att. D0038, Defendant’s Statement of
Undisputed Facts at 9 28-31.) Indeed, in September 2017, Defendants
modified the statewide job classification for Disability Examiner
Specialist Advanced to include Disability Hearing Officer work as part of
the duties any State employee in a DESA position could perform. (Att.
D0038, Defendant’s Statement of Undisputed Facts at  31.)

While the State could have moved quickly to recommend that
Reiter’s role as an ALJ-2 be reclassified to a lower-paid DESA role,
Disability Determination Services sought to protect the two incumbents
by delaying reclassification until after they retired. (Att. DO0038,
Defendant’s Statement of Undisputed Facts at 9§ 32.) Indeed, Disability
Determination  Services recommended Reiter’'s position for
reclassification only after he had retired. (Att. D0038, Defendant’s

Statement of Undisputed Facts at 9 61.)
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For his part, Reiter appeared to agree with the State that the
reclassification plan was nondiscriminatory. In his deposition, Reiter
admitted that the State would have reclassified his former male
colleague’s position regardless of who filled it. (D0054 at 12.) He also
stated that he did not have “any reason to believe that the decision would
have been different if it was a man that was filling the position instead
of a woman.” (D0054 at 12.) When asked if he thought Ellen McComas
would be reclassified to an ALJ-2 had she been a man, Reiter responded
in the negative. (D0054 at 20.) Finally, when asked if he had any reason
to believe that Ellen McComas’s position would not have been reclassified
if a man had filled it instead of a woman, Reiter responded in the
negative. (D0054 at 20.)

As the district court correctly observed in its order granting the
State’s motion for summary judgment on Reiter’s sex discrimination

claims:

Mr. Reiter testified in his deposition that the reclassification
of his position would have happened regardless of who had
filled the newly reclassified Disability Examiner Specialist
Advanced position. There is no guarantee that if a man had
filled that position that they would not have complained of the
pay differential, even if it was not specifically on the basis of
sex. Both positions did the exact same work, but Mr. Reiter
made substantially more money. This situation was not slated
to last, regardless of the protected characteristics of the
parties involved. The undisputed facts in this case show that
the reclassification of Mr. Reiter’s position was going to
happen regardless of his age or sex.
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(D0079 at 2.) (internal citations omitted)

Thus, even if the Court concludes that Reiter has raised an
inference of sex discrimination, it should affirm the district court on the
grounds that the State would reclassify his position regardless of any

discriminatory intent.

CONCLUSION
This Court should affirm the district court’s grant of summary

judgment to the State on all of Reiter’s claims.
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