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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. The district court correctly declined to give Ruth’s proposed
instruction because it misstated the law, while the model
instructions embodied portions bearing on the right to bear
arms.

II. Sufficient evidence supports Ruth’s first-degree murder
conviction.

III. Ruth saying she could kill someone and get away with it was
admissible.



ROUTING STATEMENT

This case presents a substantial constitutional question of first
impression as to the validity of a proposed jury instruction. Based on state
and federal constitutional protections of the right to bear arms, Ruth’s
instruction would have told the jury that anticipatorily arming oneself with
a firearm is always legal in one’s home, and that it could not infer
premeditation from anticipatory arming. Constitutional questions of first
impression are a subset of cases that the Iowa Supreme Court will routinely
retain. Iowa R. App. P. 6.1101(2).

NATURE OF THE CASE

Appellant-defendant Marique Ruth appeals her first-degree murder
conviction, arguing that her federal and state constitutional rights to bear
arms required the district court to instruct the jury that she could possess
and carry a firearm in her home. Her requested instruction would have also
told the jury (1) that she “legally armed herself in her own home on a
rational belief that she might have a conflict with another person”; (2) that
the jury could not consider that as premeditation; and (3) that the jury
could find premeditation in Ruth arming herself only if she did so with

malice or specific intent to kill John Killen. Do282, Trial Tr. Vol. VII at

65:17-25 (11/04/2024).



Ruth also challenges the sufficiency of the evidence supporting her
first-degree murder conviction and admission of her statement that she
could shoot someone and make it look like a suicide.

STATEMENT OF THE FACTS

Marique Ruth and John Killen had a “very up-and-down, very
tumultuous” relationship, “good one day, bad the next . . ..” Do280, Trial
Tr. Vol. IV at 39:22—24 (10/30/2024). Ruth tried to get John help with his
substance abuse and mental health issues. D0280 at 40:1—4. But a little
over three months into their relationship, Ruth shot and killed John in the
living room of their shared townhome. D0234, Exh. 51 — 8-18-22 Ruth
Walk thru Interview at 20:04—23:12 (08/18/2022).

Before Marique, John Killen was in a long relationship with Cassie
Wimer, living together for about ten years, beginning around 2012. D0280
at 81:17—-82:2. John had issues with depression while they were together.
Id. at 87:13—17. “[H]e’d kind of be down about himself . . . family . . . any
little thing . . . basically, ‘I’'m not good enough.’ That sort of thing.” Id. at
87:19—22. At times, he would talk about not wanting to be alive. Id. at
102:12—15. They had one child together in 2016, a girl. Id. at 82:5-10. A few
weeks after their daughter was born, John strangled Wimer, causing red

marks on her neck. Id. at 83:8—84:7. She did not call police. Id. at 84:8-13.




John was a loud, goofy person, who sometimes “would kind of talk shit at
people,” liked working on trucks and “would do anything for anybody.”
Id. at 84:16—19, 103: 12—17.

John drank alcohol and used marijuana while he and Wimer were
together. Id. at 85:20—22. He also had “issues with prescription drugs”
which Cassie Wimer said “goes . . . hand-in-hand with . . . mental health
issues.” Id. at 100:3—9. He got loud—yelling when he was angry, which
could sometimes be frequent. Id. at 85:6—16. When John was under the
influence of alcohol or marijuana, or both, he did not act differently during
disagreements or arguments with Wimer than he did while not under the
influence. Id. at 84:23—-85:9. He was great with his daughter and with his
son from a prior marriage. Id. at 85:21—-86:14. John did not “spank, hit,
slap, [or] hurt his children or anyone else while Wimer knew him. Id. at
86:17—22.

John’s niece, Haley Killen, lived with John and Wimer off and on her
whole life, the last stretch being from April to September 2021. D0285,
Trial Tr. Vol. V at 50:5—9, 68:5-6 (10/31/2024). She testified he had
mental health issues with depression and making suicidal statements. Id. at
64:11—22. Haley also knew John’s tendency to “run his mouth” or “talk

shit.” Id. at 64:5—10. And she knew when he was drinking alcohol, “he



»” <

could be happy one moment and then upset or angry the next,” “go from
zero to 100,” and “be unpredictable.” Id. at 64:23—-65:3, 68:10—22.

Wimer ended her relationship with John Killen in 2022 because they
argued and yelled a lot, and she chose to remove herself and her daughter
from that situation. D0280 at 86:23—-87:5. Yet Wimer got a protective order
prohibiting John from contacting her or her family. Id. at 89:13—25; D0216,
Exh. 58 — Order Protection Wimer (04/11/2022). She did so not because of
any physical violence—though she reported he had thrown things at her in
the past including half-full beer cans that hit the wall then her—but because
he called her several times, left voicemails, and sent text messages saying
“[h]e wanted to talk to [her], to get back together with [her]. He didn’t want
things to end.” D0280 at 91:1-2, 18-19, 97:24—98:13. Wimer thought John
should be evaluated mentally. Id. at 91:16—17. “Being abused is not a safe
environment for [their daughter] or I,” Wimer wrote. Id. at 97:4—5. John
said he would contact her employer or co-workers, but Wimer did not know
if he did. Id. at 91:3—6. She put in the protective order that he had also
made threats to her daycare provider and parents. Id. at 96:13—20, 97:3—5.

Defendant Marique Ruth and John Killen began dating April 25,

2022, and moved in together a month later—Memorial Day weekend.

Do0234, Exh. 52 — 8-18-2022 Ruth Interview (e) at 0:00:55—0:01:52. John

10



had until the end of May to get out of the place he and Wimer shared, and
his kids and stuff would not fit in Ruth’s place, so they moved into a larger
townhome in Altoona. Id. at 0:02:45—03:10. Ruth’s and John’s relationship
challenges began before moving in together, according to Ruth, with John
having an outburst and storming out during their second week dating,
leaving his son with Ruth for hours. Id. at 9:45-10:49. From there, Ruth
described their relationship as “toxic.” Id. Ruth said she and John had a
“blow-up” argument at least once every two weeks. Id. at 22:32—22:53. She
also said John’s son was so fed up with their fighting that he did not want to
stay at the townhome. Id. at 22:53-23:22.

Wimer did not have much contact with Marique Ruth. Do280 at
88:7—-89:1. Wimer did not consider Ruth a friend. Id. at 88:7—89:1. She
received John’s childcare payments through Ruth’s Venmo. Id. at 88:7—
89:1. And John invited Ruth to one of his daughter’s dance recitals. Id. at
88:7—89:1. John told Wimer that he and Ruth were not in a relationship
because he wanted to get back together with Wimer. Id. at 101:18—-102:4.
Wimer never told Ruth: “John tried to kill me by strangling me.” Id. at
89:2—11.

John’s niece Haley Killen did meet Marique Ruth in late April or early

May of 2022, shortly after they began seeing each other. Do285 at 41:2—4.
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John was living in Valley Junction with his sixteen-year-old son. Id. at
41:9—25. During the couple hours of that first meeting, Haley hung out with
John, his son, and Ruth, who bragged about her gun. Id. at 43:5—18. Haley
felt nervous. Id. at 43:19-20. Ruth said she could shoot someone and make
it look like a suicide; her statement did not strike Haley as a joke. Id. at
43:21—44:13. Uncomfortable, Haley left shortly after Ruth’s statement. Id.
at 44:17-22.

Ruth regularly posted videos on TikTok with pro-firearms and anti-
domestic-violence themes. Id. at 95:25—97:10. She took a March 2020 class
to get her permit to carry a concealed weapon. D0282 at 10:9—14. Ruth’s
son, Cole Andringa, thought “John was a different person when he was not
drinking.” Do277, Trial Tr. Vol. VI at 35:18—20 (11/01/2024). Twenty-two-
year-old Cole lived with Ruth and Killen. Id. at 33:2—4, 36:13—14.

Arthur Doakes, an Altoona police officer, lived in the same Altoona
neighborhood as John Killen and Marique Ruth. Id. at 19:19—20. He was in
the habit of walking to work and would talk to John Killen if he was outside.
Id. at 20:22—21:5. Their daytime interactions were “always positive.” Id. at

20:6—14.
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Marique Ruth called Altoona police on June 4, 2022.

Marique Ruth called Altoona police on June 4, 2022. D0280 at
50:21—51:1.

With her son Cole in the car, Marique talked to Officer Doakes at an
Altoona Casey’s convenience store parking lot about what to do, and police
officer Cameron Hale came to assist with his body camera running. D0285
at 24:22-26:1; D0234, Exh. 56 — Hale Bodycam (06/04/2024). Ruth said
John threatened her with a sledgehammer, asked her to shoot him, and was
drunk and suicidal. Do234, Exh. 56 at 0:00—1:05. Ruth said she couldn’t
get a cheap hotel room because they were all booked. Id. at 14:05—-14:12.
Ruth said John sent a message saying, “Please come shoot me and put me
out of my misery.” Id. at 14:39—44. Ruth suggested police bust John for the
marijuana he possessed and finally told Doakes:

You're not gonna do anything. You're gonna continue
to let him be drunk and belligerent and scare the fuck
out of everybody and kick me and my adult son out
of my house and take his side and protect him instead

of protecting us who aren’t doing anything wrong.
Get him the fuck out of my house!

Id. at 15:09—43.
John’s son was at the townhome and called Haley Killen for a ride.
Do028j5 at 44:23—46:3. Instead of going to Ruth and John’s townhome,

Haley met Ruth and her son Cole at the Casey’s, where John’s son said he

13



would be. Id. at 26:6—20. Haley agreed, “[John] needs to be fucking
committed.” D0234, Exh. 56 at 12:03—16. Ruth tried to dissuade Haley
from going to the residence because she didn’t want her to get hit, and
Haley said, “I ain’t scared of him! . . . Let the motherfucker hit me! ... You
know how many times he’s laid hands on me, and I've fought him back like
a grown ass motherfucking man? I’'m not scared of that man. He’s a fucking
bitch and a half.” Id. at 17:48-18:04. “Can I tell you, the last eight years, I
lived with this man,” Haley also said. “He is fucking crazy.” D0o285 at
53:13—14. Haley later testified that when she said that, she was angry,
wanted to go to the townhouse to retrieve John’s son, and said John laid
hands on her when he had never done so to try to convince officers to let
her go. Id. at 50:19—51:15.

Discussing with Ruth what to do in the future, Haley suggested
locking the door, but Ruth responded that John would “bust it in.” Id. at
28:2—4. To Haley’s response that Ruth should call the cops if he does, Ruth
responded: “I’ll just shoot him and say I thought it was an intruder.” Id. at
28:4-6, 49:3—8; D0234, Exh. 56 at 23:06—16. Officer Cameron
emphatically pointed out to Ruth that she was “making premeditated
statements,” and if John died, “this audio recording is going to be played

against you.” Id. at 23:20—49. Ruth continued complaining that police
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couldn’t help her get John out of their home then said, “You’re gonna
threaten to arrest me for defending myself.” Id. at 24:00-31.

Ruth said on TikTok that she always carried weapons
because she had been victimized sexually.

On June 29, 2022, Ruth recorded a TikTok video rejecting that sexual
assault victims are blameworthy:

I personally carry, at all times, two cordless hole
punchers and two aggressive letter openers, either on
my person, or in my purse, at all times. I don’t go
anywhere without ‘em. Shit, there’s sometimes I still
have them on at home. Because I have been that
victim. I have been that victim more than once.
Protecting yourself doesn’t always stop it. You can
protect yourself to the highest power, and it can still
happen. Because it can happen by people you trust.
It can happen by people in your family. It can happen
by people that you considered a friend. It can happen
by anyone. I don’t give a rat’s ass if you are wrapped
in bubble wrap, wrapped in steel armor, it can still
happen. And how dare you blame the victim or say
the victim could have done something to prevent it?
The only people that can do something to prevent it
are the ones who are doing it in the first place.

Do0234, Exh. 54 — IMG_5832 at 00:57—2:27 (06/29/2022); D0285 at
104:22—-105:6. Ruth later mentioned to detectives an abusive stepfather,
abusive ex-husband, and a sexual abuse experience that led her to decide to
get a gun and take a concealed carry course because she would never again
be a victim. D0234, Exh. 52 at 24:49—25:18. A “cordless hole puncher” is a

firearm, and an “aggressive letter opener” is a knife. D0285 at 107:10—17.
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John was trying to get back together with his ex-girlfriend.

John reached out to Cassie Wimer telling her he should not be with
Ruth, that “he still loves her and he still misses her and he wants to be with
her.” Do234, Exh. 52 at 6:40—7:16. Ruth obtained screenshots of those
messages. Id. John assured Ruth he did not mean it, she said, and told her
he was trying to manipulate Wimer into giving up on seeking child support
from him. Id. at 7:16—26.

Marique Ruth called police on August 4, 2022, then got a
restraining order, which she quickly cancelled.

On August 4, 2022, Marique Ruth again called Altoona police. D0280
at 50:21—51:1. She spoke with Officer Arthur Doakes at 5:49 p.m. Do277 at
8:20—24. She relayed that “John [was] drinking and making some suicidal
statements.” D0277 at 8:20—24. She said John was drunk and stoned,
sharpened all the axes and knives they had, and asked her to kill him
multiple ways including laying down in the driveway begging her to drive
over him. Do234, Exh. 60 — Doakes bodycam at 0:00:30-2:45
(08/04/2022). Asked if there were any weapons besides the axes in the
home, Ruth said, “I have a .380 that he doesn’t get anywhere near. It’s on
me. . .. And it’s on me for my protection. Because if he comes after me, I'm

sorry.” Id. at 12:30—49. Doakes told her it had to be reasonable. Id. at
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12:49—52. Ruth responded, “Oh, I know. I'm not gonna shoot to kill him,
I'm just gonna shoot to get him to stop.” Id. at 12:52—-59.

Ruth showed Officer Doakes text messages from John about suicide.
Do277 at 10:12—22. John’s messages begged Ruth to take his life by
shooting him. Id. at 13:12—14:13. John spoke to Officer Doakes and his
demeanor was normal. Id. at 11:1—8. He admitted to sending the messages,
said he was seeing a therapist, and was going through hard times. Id. at
11:11—12:13. John agreed to let Doakes transport him to Mercy Hospital,
and Doakes did so. Id. at 14:22—15:13. On the way, John was sad and at
times close to weeping. Id. at 21:15—22:22. Doakes walked him in and left.
Id. at 15:14—21.

Hospital employees later informed Doakes that John left against
medical advice and without being seen. Id. at 16:5—19. Concerned about
him, Doakes called John. Id. at 16:20—24. He tried to convince John to go
back to the hospital. Id. at 17:4—6. John did not seem willing and said he
was going home. Id. at 17:7—23. Doakes said if John went home, he would
take him back to the hospital on an involuntary basis. Id. at 17:25-18:15.
Doakes informed Ruth that John had left the hospital and that she should
call if he showed up. Id. at 18:19—23. Doakes also suggested “a no-contact

order, a substance abuse committal, or mental health committal.” Id. at
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18:23-25. Ruth said when John checked himself out of the hospital, he
called his son to give the message to Ruth and her son to get out before he
arrived or he would kill them. Do234, Exh. 52 at 20:53—21:34. Ruth said
John went from the hospital to a bar, where he got into a fight with the
bartender’s boyfriend. Id. at 16:32—54.

Ruth applied for a no-contact order against John on August 5, 2022.
Do215, Exh. 57 — Ruth NCO Application (08/05/2022); D0280 at 16:22—
18:13. In the application’s section with the prompt: “Defendant has abused
me in the following ways,” Ruth did not check the physical or sexual abuse
options but marked: “By saying or acting in a way that made me afraid of
being physically or sexually abused.” Do215 at 4. Under the heading for
specific acts making her afraid, she wrote:

8-4-22 — grabbed handgun and asked me to shoot
him

laid in driveway asking to be ran over
laid on kitchen floor asking to be put out of his misery
multiple texts, phone calls, threats

Id. at 4. In a section for instances of past physical or sexual abuse or
instances of putting her in fear she wrote:

June 2022 got in my face threatening to hurt me for
calling police

constant threats of wanting to die

18



threats of “taking others down with him”

threats of lying to police so everyone gets arrested
Id.

Three days later, Ruth moved to cancel the request for a no-contact
order. Do217, Exh. 59 — Request Cancel NCO (08/08/2022); D0280 at
16:22—17:11. Functionally, a temporary protective order had issued until the
court could have a hearing to decide whether to issue a final protective
order. Do215 at 13—14. Ruth’s reason for cancelling the request was

I cannot afford to miss anymore [sic] work than

I already have, and I'm asking for the clerk’s
assistance to get this cancellation filed asap.

I sincerely appreciate the courts [sic] time and
apologize for any inconvenience I may have caused.

Do217 at 5.

John continued to want to be back with Cassie Wimer while he was
with Ruth. Do285 at 67:2—4. This caused strife with Ruth. John reported to
Ruth that he and Wimer and their daughter had spent Saturday together
before Ruth picked him up from his friend Joey’s drunk and high early
Sunday morning. D0234, Exh. 52 at 7:40—9:44. John was trying to get back
together with Wimer, who said he had to “get his shit together.” Id. Ruth

said John had sought out oxycodone that night to counter side effects of his
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renewed efforts at trying to quit using alcohol and marijuana. Do233, Exh.

52 at 41:35—44:12.

Marique Ruth shot unarmed John Killen on August 10,
2022.

On August 10, 2022, John was going to have his daughter spend the
night at the townhouse he and Ruth shared. Do280 at 106:21—107:17. He
was upset and angry when he dropped off his daughter back off with
Wimer, which was unplanned. Id. at 106:23-108:3; D0285 at 12:22-13:2.
He sent Wimer a text message to the effect that “if he couldn’t have [her],
no one would, or no other man would be with [her] or his daughter.” Do285
at 13:17—22. When he returned, John and Ruth began arguing in the
garage. D0277 at 40:10—15.

At some point, John went from his and Ruth’s bedroom into the
living room with Cole, who was not happy with him. Do277 at 40:22—41:7,
42:1—4. Cole, like his mom, wanted John to leave and did not really talk to
him because he was trying to avoid him. Id. at 42:5—23. John apologized to
Cole for starting a fight. Id. at 44:11—21.

John and Ruth were arguing, and Ruth sent Cole to his room
downstairs. Id. at 34:5—7. Walking to the end of the couch separating the
living room from the kitchen was the only way to get downstairs. Do280 at

73:24—74:10. Cole did not see Ruth’s gun before he went downstairs. Do277
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at 39:8—-25. Ruth and John continued arguing and screaming—John louder
than he had on other occasions—and Cole heard John say, “The only one
that’s going to get out of here is you.” Id. at 34:10-11, 35:2—5. About thirty
seconds later, Cole heard his mother start shooting “in rapid succession.”
Id. at 34:15—23.
Ruth called 911 and told the dispatcher she shot John four times, she

thought. D0234, Exh. AA at 2:35—45 (08/10/2022). She explained:

He got off the couch, and he lunged at me. And I told

him to stop. And he wouldn’t stop. And I grabbed my

gun. And I told him he needed to leave. And he

lunged at me. And he told me he wasn’t fucking
leaving because it was his house too.

Id. at 2:35—45. Ruth said she called 911 after setting her gun on the table.
Id. at 6:35—50. John’s eventual autopsy showed he was likely intoxicated
from alcohol and marijuana on August 10, 2022. D0285 at 151:19—22.
Altoona police were dispatched to John Killen and Marique Ruth’s
Altoona townhome at 7:40 p.m. on August 10, 2022. D0279, Trial Tr. Vol.
IIT at 102:14—104:21 (10/29/2024). Officer Dustin Schuldt approached
Ruth and Cole sitting in the front yard near the driveway; Ruth’s head was
down, she was looking at the ground, and she appeared to be crying. Id. at
108:19—109:9. He spoke to her, and the conversation was recorded on his

body-worn camera. Id. at 110:2—111:21; D0234, Exh. 50 — Schuldt Body
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Camera (08/10/2022). Ruth cried through a lot of their interaction, told
Schuldt she was “shook up” and that she was going to throw up. Do279 at
118:11—25.

Ruth told Schuldt she shot John. Id. at 119:13—21. She said she did it
because she was afraid of John and he had threatened her. Id. at 119:22—
120:3. Ruth had been asking him to leave and, near the end, she did so with
the firearm on her person. Id. at 120:12—14, 121:3—6. She and Cole had
been asking John to leave throughout the day. Id. at 121:3—14. Ruth said
John responded, “if anyone’s going to leave, it’s you.” Id. at 121:15—18. Cole
confirmed that John said that. Id. at 121:10—12. Ruth also said she knew
that John Killen had been violent before and on August 10, John came after
her and “she thought he was going to punch her.” Id. at 120:4—-11. Ruth said
John told his ex, Cassie Wimer, that he would send Wimer’s boyfriend to
prison and destroy any relationship she ever had. Do233, Exh. 50 at 16:39—
17:39. Ruth said she and John had been fighting all day and mentioned an
issue with trying to get John added to her bank account—he sent a
threatening email to a bank employee about it. D0279 at 123:2—15. Ruth
volunteered that she got her firearm and made sure it was loaded so she

“could make sure she was safe.” Id. at 125:14—126:3.
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Before leaving, Ruth told Schuldt she was going to have a panic
attack, and he secured medication for her that would help it. Id. at 125:3—
13. Officer Schuldt took Ruth to the Altoona Police Department and put her
in an interview room for a detective to interview her. Id. at 124:20-125:2.
Ruth was up-and-down emotionally during her August 10 interview. D0280
at 30:4—18. Detective David Lowe’s understanding was that Ruth “was the
breadwinner for the family and that John was unemployed but looking for a
job.” Id. at 39:2—4. She rented the townhome they lived in so it would have
room for both of their families. Id. at 39:12—16.

Department of Criminal Investigations (DCI) criminalists arrived at
Ruth’s and John’s residence after receiving the call at 8:38 p.m. Id. at
56:15—58:11. The criminalists secured the scene with crime scene tape, took
photos inside and outside, took video, used a FARO 3D laser scanner, took
notes, diagramed sketches of the area, and collected evidence. Id. at 58:12—
19. The evidence collection and processing took roughly five hours. Id. at
73:7—16. A FARO scan was taken to record a three-dimensional scan of the
scene with the body, gun, and all evidence present and unmolested. Id. at
64:2—73:5.

Ruth’s .380 Glock 42 firearm was in the kitchen on the table in the

middle of the room. Id. at 61:20—62:5; D0201, Exh. 35 — Photo Gun

23



Kitchen Table (08/10/2022). An ammunition cartridge was in the kitchen.
Do0280 at 62:9—15; D0202, Exh. 36 — Photo Marker 2, Shell Casing Floor
(08/10/2022). Next to the kitchen was the living room, and on the couch
were three more shell casings. D0280 at 62:16—63:18; D0204, Exh. 38 —
Photo Marker 3, Shell Casing Couch (08/10/2022); Do205, Exh. 39 —
Photo Casing, Marker 4 (08/10/2022); D0206, Exh. 40 — Photo Casing,
Marker 5 (08/10/2022). No other casings were found. D0280 at 63:19—21.
A live round was on the bedroom pillow. Id. at 63:22—64:1; D0207, Exh. 41
— Photo Bullet Pillow Bedroom (08/10/2022). The handgun would eject
cartridges to the right and backward under normal circumstances. D0285
at 84:16-17, 88:21—-809:12.

Ruth had a two-part interview with detectives eight days
after killing John including a “walk through” in her home.

On August 18, 2022, Ruth went through the events of August 10 with
Detectives David Lowe and Tia Frederick at Ruth and John’s townhome.
Do0234, Exh. 51 at 0:05:30—40:40; D0280 at 10:7—11. Ruth described at
one point how she was trying to get her dire financial circumstances in
order. Do234, Exh. 52 at 37:06—39:10.

Ruth said John called her from the driveway on August 10 and asked
if she could go down to talk to him. Do234, Exh. 51 at 06:50—07:00. Her

gun, she said, had been in her room in her nightstand, or holstered and
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tucked under her mattress, since the day John left with Officer Doakes. Id.
at 07:00-07:35.

Then she said she went downstairs to talk to John. Id. at 09:10—
10:30. Ruth said she stayed in the doorway with John in a recliner in the
middle of the garage and the garage door open and said, “What do you
want?” Id. at 10:30—35. Ruth said she told him she did not want to talk
unless he “magically changed,” and listed his transgressions. Id. at
10:35—11:17.

Ruth said she left to go upstairs with John remaining in the garage
recliner. Do234, Exh. 51 at 11:32—11:39. Ruth said she told Cole that John
was bothering her, he should get something to eat, and that she was going
back to her room. Id. at 11:39—12:23. While in her room watching
television, John entered to look for his marijuana and pipe. Id. at 12:34—
12:47.

“Weed’s gonna help right now,” Ruth sarcastically told John, and he
answered he needed to calm down. Id. at 12:52—13:02. “You can’t pass a
drug test and get a fucking job if you're on weed,” she continued. Id. at
13:02—-13:09. “You told me you were gonna quit.” Id. at 13:09—13:11.

“I don’t fucking care anymore,” John answered, she said. Id. at

13:11-13:17.
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John went to the living room, Ruth remained in their room, and Cole
got on John’s case about not working and leaving his mom alone. Id. at
13:17—13:31. John asked Cole if he was going to do anything productive that
day, told him he was not leaving, and the two started arguing. Id. at 13:31—
14:13.

Ruth got up from watching television and grabbed her gun, saying she
did not know if Cole and John were physically fighting but heard them
screaming. Id. at 14:13—14:26. She made sure the gun was loaded by
racking it, ejecting a live round onto her bed near the discarded holster. Id.
at 23:45—24:25. She showed detectives how she left the room and entered
the kitchen, placing her phone and gun on the table. Id. at 14:26—14:47.
Cole was then sitting up on the part of the L-shaped sectional closest to
Ruth, which made a sort-of half wall between the kitchen and living room,
and John was on the part of the “L” further away against the living room
wall. Id. at 14:47—-15:12.

Ruth said John told Cole, in response to Cole telling him to leave,
“Your mom dropped a fucking restraining order on me. My name is on the
lease. I don’t have to go anywhere. You're a fucking grown-ass adult. You
can get the fuck out.” Id. at 16:30—16:51. Cole stood up and continued to

yell at John that he had to get out, and she should have never let him come
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back. Id. at 16:51—17:04. Ruth said she told Cole he needed to go to his
room, and he did. Id. at 16:51—17:07.

Ruth said John moved from the far side of the sectional to where Cole
had been sitting—the part separating the kitchen from the living room. Id.
at 17:29—35. Ruth said he was up in her face. Id. at 17:35—39. As she
demonstrated, she said he turned to her and she said, “Look, you need to
get out because this obviously isn’t working. I never should have went and
picked you up. I never should have let you break the restraining order. I
should have called the police the second you called me. You need to leave.”
Id. at 17:39—18:36.

“I'm not fucking leaving. You can’t fucking make me leave.” Ruth said
John responded. Id. at 18:36—40. Then, she said, he sat on the couch
closest to her to talk to her and said, “I’'m not fucking going anywhere.” Id.
at 18:40—56.

She said she repeated, “John, you need to leave.” Id. at 18:56—58.

He said, again, “I'm not leaving, and you can’t fucking make me,”
according to Ruth. Id. at 18:59—19:06. Ruth said he moved to get up toward
her over the back of the couch, and she demonstrated. Id. at 19:06—08.

Ruth said she took two or three steps back to the table and grabbed

her gun and said, “Look, you need to leave. You need to get out now. I don’t
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feel safe. I don’t want you here. You need to leave.” Id. at 19:08—44. Ruth
told detectives, “I was basically hoping that he would see [the gun]
thinking, ‘okay she’s not fucking around I really do need to leave.’ That was
my hope. That he was going to realize that I was not going to be his next
fucking victim.” Id. at 24:48—-26:05. She said, “I know he choked out Cassie
earlier this year,” and that she was the third person to have a restraining
order on John for assault, threats, and abuse. Id. at 31:05—31:23. She
explained it was “progressively getting worse, and every time it got worse,
and every time it got more scary . . . and it kept getting more out of hand.”
Id. at 51:30—53:00. “I was hoping the gun would be enough to scare him to
make him leave.” Id. at 31:24—31:23. Asked if John had threatened her at
any point that day, Ruth pointed to the week before. Id. at 32:38—50. She
reported John had then said he would kill her if she hospitalized him or
kicked him out again. Id. at 32:40—48.

Detective Lowe posed the question, “But he never made any threats to
hurt you—he was just drunk?” Do234, Exh. 52 at 1:05:06—20.

“Not at that time,” Ruth answered. “Technically, no.” Id. at

1:05:06—20.
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Ruth said she had not before pulled her gun during an argument with
John. D0234, Exh. 51 at 23:22-24:26. As part of what Ruth said was
different about the August 10 argument leading to her getting her gun,

Because I already had the restraining order on him; I
already broke it; I already knew that he threatened
my life; I already talked to Cassie and Cassie had told

me about how he had attacked her, and I knew that
there was a potential for me to be in danger.

Id. at 24:26—24:49. Ruth said John had in the past shoved her out of the
way on two occasions while they were arguing but had not otherwise laid
hands on her. D0234, Exh. 52 at 18:14—20:09. One instance was June 4
after she called police but before officers arrived. Id. Ruth explained to
Detective Lowe that she did not tell Officer Doakes about it because she
knew they would not arrest him, and it would “only make it worse.” Id. On
the other occasion, she thought he was merely showing his dominance. Id.
at 20:09—20:53. She said she didn’t know if he had a lighter or pocketknife
in his pocket but that he displayed neither in his last living moments.
Do234, Exh. 51 at 27:25-52.

Asked if anything was stopping her from leaving herself, Ruth
answered, “I have no place to go.” D0234, Exh. 52 at 1:12:25—40. She told
Lowe that had she left, she knew John would have followed her and started

up again. Id. at 1:12:40—1:14:17. Asked if she could have called 911, she

29



responded that police never did anything when John was drunk and
belligerent, so all calling would do was “piss him off worse.” Id. at 1:14:17—
1:15:41.

Explaining that John was supposedly convinced she was having an
affair with Officer Doakes, Ruth said he responded, “Your nigger boyfriend
can’t do anything about it. My name is on the lease. And I'm not doing
anything wrong. I'm not going anywhere.” D0234, Exh. 51 at 19:46—20:04.

Ruth said John was still leaning over the coffee table. Id. at 20:04—
07. Ruth indicated she kept her gun at her side telling John he had to leave.
Id. at 20:07—20:11. With John still not leaving, she put her gun near her
upper leg “somewhat pointed at him” and repeated “You need to get out.
You need to just leave. Take the truck. I don’t care. Just get the fuck out. We
can figure the truck out later. You can make me truck payments. You can
not. I don’t care. Just fucking leave.” Id. at 20:11—20:34.

Ruth said, “He starts to climb over the couch and goes to like grab at
me.” Id. at 20:34—20:41. “He’s hanging over the couch and is close to
almost grabbing me,” Ruth said. Id. at 20:41—20:48. She pointed the gun at
him and told him he needed to leave. Id. at 20:48-20:57.

John said, “You’re not gonna fucking shoot me,” according to Ruth.

Id. at 20:48—-21:02, 37:45—38:15.

30



Ruth said she pulled the trigger, aiming it toward the living room wall
with the sofa against it, “thinking I was gonna miss him.” Id. at 20:57—
21:02, 38:15—38:51. “He stood up and went to start walking around the
couch at me. So he’s standing in the middle of the floor. I don’t know if he’s
in front of the coffee table or behind. I don’t remember.” Id. at 21:09—
21:23. Later, Ruth demonstrated John’s steps after she shot at him and
represented that he stepped forward and to the side before her second shot
at him. Do234, Exh. 52 at 31:48—-32:16. Asked about the steps John took
after the first shot, she agreed that he had taken two side steps toward the
stairs. Id. at 30:10—48.

Pointing to the part of the sectional couch against the living room
wall, she said “I thought I missed him. But there was blood splattered that
direction, so I must not have. But the fact that he didn’t stop made me think
that I missed him.” Do234, Exh. 51 at 25:34—25:56. She showed detectives
the distance she said was between them. Id. at 26:05—26:10. “And then I
was hoping after the first shot he would get the fucking realization that I am
done and you need to get the fuck out.” Id. at 31:24—31:23. “And he got up

and I thought he was coming back around to like come at me because he

1 She later realized the coffee table was by the entertainment center
because Cole was playing video games earlier in the day. Do234, Exh. 52 at

30:48-31:15.

31



couldn’t get over the couch. And so I fired again, I fired again at him. And
he screamed, ‘what the fuck!?”” Ruth indicated he put his hands up with
palms toward his temples and fingers bent in slightly, “and he moved, like
took a step back or something.” Id. at 21:42—22:09, 26:05-27, 38:51-39:17.

I didn’t know. He hadn’t fallen yet. I didn’t know if I

had hit him. I didn’t know if I had hit the TV. I didn’t

see any blood. I didn’t see anything. I figured I had

missed him. At first, honestly, I thought for some

reason my gun had blanks in it. Because I didn’t see

any blood. He didn’t stop. He didn’t act like he was
hurt. And he was still coming.

Id. at 26:25-50. “So I shot again because I thought he was going to come at
me. And he still didn’t stop. He still didn’t go down. He took another step
that direction making me think he was going to come at me yet, so I shot
one more time.” Id. at 22:37—22:54, 25:56—26:05, 27:06—25.

Detective Lowe stated, “For all we know he was trying to go
downstairs.” D0234, Exh. 52 at 1:09:10—33. “If he was going down the
stairs, he could have bolted down the stairs,” Ruth responded. “But he
didn’t.” Id. at 1:09:33—44. Asked if she gave John the opportunity to leave
after the first shot, she began that she thought she missed, “If he wanted to
leave, he could have gotten up and ran for the door, and he didn’t. He stood
there and he just stared me down.” Id. at 29:18—52. She admitted, “And

then he started to walk like he was . . . . He started to walk towards the
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staircase—yes—but he could have turned to come into the kitchen.” Id. at
29:53—30:10.

Ruth said at that point she was panicking and “I probably pulled the
trigger more than I needed to.” D0234, Exh. 51 at 39:17—39:32. Ruth said
she wanted him to go down, stop moving, or leave. Id. at 39:32—41. “I just
needed him to stop. I was afraid,” Ruth finished. Id. at 39:32—49.

Ruth said once John fell and stopped moving, she stopped shooting.
Id. at 22:55—23:07. She put her gun back on the table, she said, and called
911. Id. at 23:07—12. Cole asked up the stairs if she was okay, and Ruth
responded, “I'm fine. Just stay downstairs.” Id. at 23:12—19.

Ruth summarized:

I made a choice. My phone was next to my gun and I
made a choice. I could call 911 and take the beating
while I waited for you guys to show up. Or I could try

and protect myself and my son. They were laying next
to each other on the table, and I made the decision.

Do0234, Exh. 52 at 1:15:44—1:16:10.

On TikTok, Ruth told a different story than she told police.

While the investigation was pending, Ruth recorded a TikTok video
during domestic violence awareness month. Do234, Exh. 55 — TikTok
Video at 01:42—-3:00 (10/28/2022); D0285 at 99:10—23. She told TikTok,

“He broke the restraining order. He came home. And then, under the
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influence of god knows what, threatened to kill me and my son. . . ..
diverging from what she told detectives. D0234, Exh. 55 at 01:42—3:00. She
also changed the story to: “He then came for me, and I went for my purse,”
reversing the order of what she told detectives—that she brought the gun
before John reached over the back of the couch. Id. “And a warning was
fired. That didn’t work. So three more went into his chest.” Id.

The State charged Ruth with first-degree murder in violation of Iowa
Code sections 707.1 and 707.2(1)(a), a class A felony. Doo11, Trial Info.
(03/24/2023).

A jury convicted Ruth of first-degree murder.

The district court rejected Ruth’s request to prevent the State from
arguing that arming herself was evidence of premeditation. Do065, Order
Mot. 5.014(a) at 2—3 (03/21/2024).

A firearms trainer testified in the defense case and told the jury “an
irritated, motivated attacker can cover 21 feet in 1.5 seconds. ...so...an
imminent threat isn’t just a lunge away.” Do282 at 16:19—23. The trainer
also taught in his classes that “your goal is to stop the fight as quickly as
possible. . . . even though it sounds terrible, you're shooting for center
mass. You're shooting for the biggest part of the body because you have the

biggest chance of hitting that, especially under stress.” Id. at 17:9—14. On
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how many times to shoot, the trainer said, “What you’re doing is shooting
until the threat stops, until they’re on the ground or fleeing or they’re not a
threat anymore.” D0282 at 17:17—20. A second expert for Ruth, well versed
in firearms and combat, also testified similarly. Do282 at 32:21—37:4. The
expert noted police and civilians in critical incident situations both fire, on
average, between three and five shots. D0282 at 46:1—4. The expert
characterized a situation in which “an attacker is going towards your gun”
as “an extremely dangerous situation,” because the person then had to
defend both themselves and the gun, and many things could go wrong.
Do0282 at 46:5—-8, 46:10—47:4.
Ruth requested a jury instruction stating:

The defendant has a constitutional right to possess

and carry a firearm in her own home. You have heard

evidence that the defendant legally armed herself in

her own home on a rational belief that she might have

a conflict with another person. You should not use

the fact that defendant armed herself as evidence of

premeditation. If you find the defendant armed

herself out of malice or with a specific intent to kill

John Killen, you may use this fact that she armed
herself as premeditation.

Do0282 at 65:17—25. The district court rejected the instruction, instead
giving the following model jury instruction on Ruth’s state of mind: “If a
person has the opportunity to deliberate and uses a dangerous weapon

against another resulting in death, you may, but are not required to, infer
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that the weapon was used with malice, premeditation and specific intent to
kill.” Do192, Jury Instructions at 20, Instr. 19 (11/05/2024); D0282 at
68:25—69:9. It also instructed: “Malice aforethought may be inferred from
the defendant’s use of a dangerous weapon.” Do192 at 21, Instr. 20.

ARGUMENT

The parts of Ruth’s proposed jury instruction that did not
misstate the law were contained in other jury instructions,
so her right to bear arms was not infringed.

Preservation of Error

The State does not contest error preservation on the jury instruction
challenge presented. Yet for preservation of that alleged error, Ruth cites a
different right-to-bear-arms argument made earlier in the trial. Here, she
does not allege that Iowa Rule of Evidence 5.104(a) precluded the State
from arguing that use of a firearm can support a conclusion that a
defendant acted with premeditation. She nonetheless cites these pretrial
arguments in her preservation of error section under the right-to-bear-
arms argument heading. Her Rule 5.104(a) argument is waived by her
failure to brief it here.

Standard and Scope of Review

“Towa law requires a court give a requested instruction as long as the
instruction is a correct statement of law, is applicable to the case, and is not

otherwise embodied elsewhere in the instructions.” State v. Kraat, 969
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N.W.2d 487, 492 (Iowa 2022) (citation omitted). “We do not consider an
erroneous jury instruction in isolation, but look at the jury instructions as a
whole.” State v. Murray, 796 N.W.2d 907, 908 (Iowa 2011).

Review of instructions implicating constitutional rights is de novo.
State v. Becker, 818 N.W.2d 135, 141 (Iowa 2012), rev’d on other grounds
by Alcala v. Marriott Intern., Inc., 880 N.W.2d 699 (Iowa 2016). When a
losing party challenges an instruction before the jury is instructed, a
reviewing court must find prejudice to order a new trial. State v. Hanes,
790 N.W.2d 545, 551 (Iowa 2010). Prejudice is presumed in these
instances, so reversal is required unless the record affirmatively shows no
prejudice. Id. When constitutional issues are involved, harmlessness must
be shown beyond a reasonable doubt. Becker, 818 N.W.2d at 141.

Merits

The district court properly rejected Ruth’s proposed jury instruction.
If given, it would have improperly told the jury it could not infer
premeditation from her anticipatorily arming herself with a firearm. It also
would have improperly characterized her anticipatory arming as legal,
which was a disputed issue. It also would have inappropriately highlighted
that evidence. And it would have incorrectly told the jury it could find

premeditation in arming herself only if she did so with malice or the
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specific intent to kill John. The proposed instruction was internally
contradictory, a misstatement of the law of premeditation, and otherwise
contained in the model instructions given to the jury.

A. Ruth’s proposed instruction was legally incorrect,

inconsistent, and would have improperly highlighted
her use of a firearm.

Substantial evidence of premeditation can be simply “the use of a
deadly weapon combined with an opportunity to deliberate.” State v.
Buenaventura, 660 N.W.2d 38, 48 (Iowa 2003). Ruth had the firearm and
an opportunity to deliberate before killing John—her instruction that
arming herself could not be considered as evidence of premeditation would
have been a misstatement of the law. Id. The court instructed the jury:

“ ‘“Premeditate’ is to think or ponder upon a matter before acting.” Do192 at
37, Instr. 16. Its instruction was correct.

Ruth’s proposed instruction also said, “the defendant legally armed
herself . ...” D0282 at 65:17—25. Premeditation aside, that proposition is
not true if she armed herself with malice or specific intent to kill. State v.
Pearson, 804 N.W.2d 260, 265 n.1 (Iowa 2011). Ruth’s proposed
instruction was incorrect. Yet her instruction also circles back to say that
the jury could find premeditation from arming if it found malice or specific

intent to kill. This is a giant inconsistency with the sentence saying, “the
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defendant legally armed herself.” Id. Ruth’s proposed instruction was a
misstatement of the law, and its exclusion may be affirmed on that basis.
Kraai, 969 N.W.2d at 492.

Ruth also incorrectly characterizes as a “presumption” those model
instructions telling the jury that it may, but did not have to, infer from use
of a deadly weapon willfulness, deliberateness, malice, premeditation, or
specific intent to kill. D0192 at 20—21, Instrs. 19—20. The district court told
the jury nothing about presuming any of those states of mind. On the
contrary, these were permissive inferences the jury could make. Id.; see
Daniel v. West Virginia, 1999 WL 713865, at *4—5 (4th Cir. 1999)
(unpublished) (discussing the difference between permissive inferences
and presumptions). Allowing for an inference of premeditation from use of
a handgun is not a presumption of premeditation. Ruth’s divergent
argument does not follow. App’t Br. at 46. A permissible inference is much
different than a presumption, rebuttable or otherwise. Daniel, 1999 WL
713865, at *4—5. There was no presumption of premeditation here.

That Ruth used a firearm, as opposed to another dangerous weapon,
is immaterial to her self-defense claim. “[I]nstructions that set apart,
highlight, or accentuate the testimony of a particular witness or a particular

piece of evidence are improper.” Kraai, 969 N.W.2d at 492. The jury was
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instructed that Ruth had the right to use reasonable force to defend herself
against imminent threats to her personal safety:

The defendant claims she was justified in using
reasonable force to prevent injury to a person,
including the defendant.

The defendant was justified in using reasonable force
if she reasonably believed that such force was
necessary to defend herself or another from any
actual or imminent use of unlawful force.

Reasonable force is only the amount of force a
reasonable person would find necessary to use under
the circumstances to prevent death or injury. If in the
defendant’s mind the danger was actual, real,
imminent, or unavoidable, even if the defendant was
wrong in estimating it or the force necessary to repel
it, the force was justified if the defendant had a
reasonable basis for her belief and responded
reasonably to that belief.

It is not necessary that there was actual danger, but
the defendant must have acted in an honest and
sincere belief that the danger actually existed.
Apparent danger with the defendant’s knowledge
that no real danger existed is no excuse for using
force.

Reasonable force can include deadly force if it is
reasonable to believe that such force is necessary to
resist a like force or threat or avoid injury or risk to
one’s life or safety or the life or safety of another.

The state must prove beyond a reasonable doubt that
the defendant’s use of force was not justified.

Do0192 at 39, Instr. 38. Included in that instruction is that, if it was

reasonable under the circumstances, Ruth could respond reasonably to that
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belief, which would include getting her gun. An instruction highlighting
that the constitution protects the right to defend oneself with a gun—versus
fists, or a knife, or another weapon, which are all covered generally by the
justification instructions—would have put undue focus on the gun, perhaps
changing the calculus. See Kraai, 969 N.W.2d at 492 (noting that
instructions may not give undue emphasis to any aspect of a case). The jury
was thus instructed on Ruth’s right to bear arms as an implicit part of the
broader justification jury instructions. The jury obviously did not believe
Ruth’s justification defense and was entitled to infer that she brought the
firearm to the argument because she meant to shoot John. The district
court did not err by denying her requested instruction that improperly drew
attention to her use of a firearm.

B. Ruth’s right to bear arms was protected by the model
jury instructions the district court gave.

All the protections of each government’s constitutional protections of
the right to bear arms are protected by principles of self-defense or
justification, embodied in model criminal justification instructions. See
State v. Daniel, 391 S.E.2d 90, 96—97 (W.Va. 1990) (concluding inference
of malice was permissible from anticipatory arming); Com. v. Nelson, 152
A.2d 913, 916—17 (Pa. 1959) (rejecting an instruction that defendant had the

right to bear arms); Summers v. State, 725 P.2d 1033, 1043—45 (Wyoming
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1986) (rejecting a different right-to-bear-arms instruction). No
constitutional provision protecting the right to bear arms protects the right
to commit premeditated murder. Nor does the right to bear arms allow a
person to arm themselves for the purpose of committing unlawful
homicide. See Joseph Blocher et al, Pointing Guns, 99 Tex. L. Rev. 1173,
1194 (May 2021) (“Despite the widening sphere of protected activity, there
has been to date no major constitutional challenge to laws that criminalize
conduct such as assault with a deadly weapon, brandishing, or other
threatening gun displays.”) The district court properly rejected Ruth’s
proposed instruction.
The state and federal constitutions protect individuals’ right to bear

arms for self-defense.

All men and women are, by nature, free and equal,

and have certain inalienable rights—among which

are those of enjoying and defending life and liberty,

acquiring, possessing and protecting property, and
pursuing and obtaining safety and happiness.

Iowa Const. art. I, § 1.

The right of the people to keep and bear arms shall
not be infringed. The sovereign state of lowa affirms
and recognizes this right to be a fundamental
individual right. Any and all restrictions of this right
shall be subject to strict scrutiny.
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Iowa Const. art. I, § 1A. “[T]he right of the people to keep and bear Arms,
shall not be infringed.” U.S. Const. amend. II.

Ruth cites no case authority for her argument that her state and
federal constitutional rights to bear arms required her proposed instruction
about premeditation. At least three sister states have weighed in, each
against her position. Daniel, 391 S.E.2d at 96—97; Nelson, 152 A.2d at 916—
17; Summers, 725 P.2d at 1043—45. Nonetheless, Ruth contends the jury
could not consider her arming herself with a handgun as evidence of
premeditation. No court has so held because it is not correct.

West Virginia’s high court noted “the right of a person to bear arms”
was by no means absolute under its own right-to-bear-arms state
constitutional amendment, concluding “malice and deliberation can be
properly inferred from the intentional use of a deadly weapon.” Daniel, 391
S.E.2d at 96—97.

That citizen still has the right to bear and keep the
firearm in question, assuming that it does not violate
a properly enacted state regulation. However,
nothing in that constitutional amendment gives that
citizen the right to use that weapon unlawfully .. ..
In this case, the jury obviously did not believe the

appellant’s claim of self-defense. The use of the
Ferguson inference2 does not frustrate a citizen’s

2 The Ferguson inference is West Virginia’s case-name euphemism for
an inference of malice or intent to kill from a defendant’s use of a
dangerous weapon. Daniel, 391 S.E.2d at 96.

43



right to keep and bear arms and thus, we find the
argument to be without merit.

Id. In the Fourth Circuit, having not exhausted a Second Amendment
claim, Daniel made the challenge under due process. Daniel, 1999 WL
713865, at *4—5. The circuit concluded the permissive inference—
premeditation—was rationally related to the proven fact—use of a firearm.
Id.

The Pennsylvania high court concluded there was no error in refusing
to instruct a jury that the defendant had the right to move, and to bear
arms, in her house. Nelson, 152 A.2d at 916—17.

The trial Judge does not have to affirm points for
charge which correctly state the law if . . . the Court
in its charge had already adequately covered the
points requested. The Court’s charge . . . clearly and
correctly set forth the law of self-defense and the

rights of this defendant under the evidence which
was presented in this case.

Id. Wyoming’s high court ruled similarly. Summers, 725 P.2d at 1043—45.
All the principles in the requested instructions, the court reasoned, were
included in the stock jury instructions on justification and self-defense. Id.
The district court there gave the stock instructions, which ratified the
defendant’s right to self-defense—the fundamental protection of the right to

bear arms. Id.
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An individual’s right to self-defense is a pillar of the Second
Amendment’s protection of an individual’s right to bear arms. District of
Columbia v. Heller, 554 U.S. 570, 635 (2008) (describing it as “the right of
law-abiding, responsible citizens to use arms in defense of hearth and
home.”) “[T]he Second and Fourteenth Amendments protect the right of an
ordinary, law-abiding citizen to possess a handgun in the home for self-
defense,” and cover “an individual’s right to carry a handgun for self-
defense outside the home.” New York State Rifle & Pistol Association, Inc.
v. Bruen, 597 U.S. 1, 8—10, 17 (2022). Ruth cites a law review article urging
that self-defense principles should inform Second Amendment
jurisprudence. Eric Ruben, An Unstable Core: Self-defense and the Second
Amendment, 108 Calif. L. Rev. 63 (Feb. 2020); see also Blocher et al, 99
Tex. L. Rev. at 1185 (“the concept of self-defense is at the very core of
contemporary American gun (especially handgun) culture.”) If self-defense
is the foundation of the right to bear arms, the justification instructions,
which embody the law of self-defense, protected Ruth’s right to bear arms.
Three states have so held. Daniel, 391 S.E.2d at 96—97; Nelson, 152 A.2d at
916—17; Summers, 725 P.2d at 1043—45. Model jury instructions on self-
defense, familiar to any criminal practitioner, contain principles and

protections fundamental to the right to bear arms. Do192 at 39—42,
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Instrs. 38—43. A jury can decide whether a person lawfully or unlawfully
armed themselves with a firearm without infringing the person’s
constitutional right to legally do so. The right to bear arms is a
constitutional focus of the right to self-defense but is one stick in the self-
defense bundle.

Here, the justification jury instructions, and the State’s duty to prove
lack of justification beyond a reasonable doubt, protected Ruth’s right to
self-defense. D0192 at 39—42, Instrs. 38—43. The district court did not err
in rejecting Ruth’s proposed instruction.

C. Instructional error, if made, was harmless.

Ruth made statements from which premeditation can be easily
inferred. The jury did not have to rely on Ruth arming herself. The
sufficiency analysis below shows why any error in refusing her proposed
instruction was harmless beyond a reasonable doubt.

II. Sufficient evidence showed Ruth committed first-degree
murder when she shot unarmed John Killen four times.

Preservation of Error

The State does not challenge error preservation. State v. Crawford,

972 N.W.2d 189, 202 (Iowa 2022).
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Standard of Review

Sufficiency of the evidence is reviewed for errors at law. State v.
Kelso-Christy, 911 N.W.2d 663, 666 (Iowa 2018). Evidence is viewed in the
light most favorable to the verdict. State v. Fordyce, 940 N.W.2d 419, 425
(Iowa 2020). All evidence is considered, even that not supporting the
verdict. Id. Yet all reasonable inferences and presumptions fairly supported
by the record break toward the verdict. Id.

Review is for substantial evidence. State v. Robinson, 288 N.W.2d
337, 338 (Iowa 1980). Substantial evidence is what would convince a
rational factfinder of the defendant’s guilt beyond a reasonable doubt.
Kelso-Christy, 911 N.W.2d at 666. If substantial evidence supports the
verdict, an appellate court must affirm. Fordyce, 940 N.W.2d at 425.

Merits

Deadly force is not a self-help remedy for evicting a romantic partner
with mental health afflictions and substance abuse problems. The evidence
is substantial that Ruth repeatedly shot John Killen willfully, deliberately,
maliciously, premeditatedly, with the specific intent to kill him, and
without justification. The State disproved Ruth’s justification defense. Her
testimony was the only basis for believing that she defended herself, and

the jury had many reasons to disbelieve her. Based on her actions and
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statements, the jury could have believed Ruth shot John because he was
drunk again, he would not leave, and she just wanted him to leave, even if it
meant killing him.

Here, Ruth challenges proof of (1) malice; (2) specific intent to kill;
and (3) the State’s negation of self-defense. For first-degree murder, the
State had to prove:

1. On or about the 10th day of August, 2022, the
defendant shot John Killen.

2. John Killen died as a result of being shot.
3. The defendant acted with malice aforethought.
4. The defendant acted willfully, deliberately,

premeditatedly and with a specific intent to kill
John Killen.

5. The defendant was not acting with justification.
Do192 at 16, Instr. 15.

A. Substantial evidence showed Ruth’s malice and
specific intent to kill.

“T’ll just shoot him and say I thought it was an intruder.” D0285 at
28:4—6, 49:3—8; D0234, Exh. 54 at 23:06—16. Officer Cameron recognized
the moment Ruth uttered this statement, she was “making premeditated
statements,” and if John died, “this audio recording is going to be played

against you.” Do234, Exh. 54 at 23:20—49. The court instructed on malice:
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“Malice” is a state of mind which leads one to
intentionally do a wrongful act to the injury of
another of actual hatred, or with an evil or unlawful
purpose. It may be established by evidence of actual
hatred, or by proof of a deliberate or fixed intent to
do injury. It may be found from the acts and conduct
of the defendant, and the means used in doing the
wrongful and injurious act. Malice requires only such
deliberation that would make a person appreciate
and understand the nature of the act and its
consequences, as distinguished from an act done in
the heat of passion.

“Malice aforethought” is a fixed purpose or design to
do some physical harm to another which exists
before the act is committed. It does not have to exist
for any particular length of time.

Do0192 at 19, Instr. 18. Shooting John under false pretenses was Ruth’s
fixed design to do John physical harm. It is a reasonable inference she had
malice.

Juries may also infer malice to kill from a defendant using a
dangerous weapon. See State v. Green, 896 N.W.2d 770, 780 (Iowa 2017)
(collecting cases). So too may it infer specific intent to kill. Do192 at 20,
Instr. 19. Ruth used a dangerous weapon, so there was substantial evidence
from which the jury could find malice and specific intent to kill.

There were more clues. She said she would shoot John until he
stopped. D0234, Exh. 60 at 12:52—59. And she said she could kill a person

and make it look like suicide. D0285 at 43:21—44:13. Then John ended up
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with four bullets in him, fired by Ruth. Casings were on the couch, not in
the kitchen. John’s feet were barely off the couch. These circumstances
suggest that it did not go down as Ruth said it did.

The jury could infer Ruth had shot John because she was fed up and
wanted him out of her life, or because she wanted to punish him for
thwarting her and trying to get back with his ex, Cassie Wimer. Infidelity
and betrayal are the oldest reasons for one romantic partner to end the
other’s life. The jury could also infer that Ruth made up a story to appear
she was justified, just like she repeatedly said she would do. There was
substantial evidence of malice and specific intent to kill.

B. Substantial evidence showed Ruth was not justified.

The court instructed that if the State proved any of the following
beyond a reasonable doubt, Ruth shooting John Killen was not justified:

1.  The defendant did not have a reasonable belief
that it was necessary to use force to prevent an
injury or loss.

2, The defendant used unreasonable force under
the circumstances.

3. The defendant initially provoked the use of
force against herself by own unlawful acts
unless:

a. John Killen wused force grossly
disproportionate to the defendant’s
provocation, and it was so great the
defendant reasonably believed she was in
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imminent danger of death or serious
injury, or

b.  The defendant withdrew from physical
contact with John Killen and clearly
indicated to John Killen that she desired

to terminate the conflict but John Killen
continued or resumed the use of force.

4. The defendant initially provoked the use of
force against herself, intending to use it as an
excuse to injure John Killen.

Do192 at 41, Instr. 40.

If the State proved any of these elements, that is sufficient to disprove
justification. Id.; Fordyce, 940 N.W.2d at 426; Iowa Code §§ 704.1, 704.3.
Analysis of the evidence is in the light most favorable to the verdict. See
State v. Winterfeld, No. 21-1722, 2023 WL 1812850, at *6 (Iowa Ct. App.
Feb. 8, 2023) (heavily discounting defendant’s version of events).
Considering that the jury had good reasons not to believe Ruth’s story, at
least four options apply here.

First, Ruth was not justified if she started the incident resulting in
death. Do192 at 41, Instr. 40; Fordyce, 940 N.W.2d at 426. Ruth brought
the gun to a verbal argument. If anyone at the townhome on August 10 had
reason for a reasonable belief of an imminent danger of death or serious
injury, it was John Killen. Until Ruth “racked” and brought her gun with

her to the kitchen, it was just another of the couple’s fights. Bringing the
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gun and brandishing it began the deadly sequence. The evidence supports
that Ruth started the incident resulting in John Killen’s death.

Second, Ruth was not justified if she did not believe she was in
imminent danger of death or injury and force was not necessary to save
herself. Do192 at 39, Instr. 38; Fordyce, 940 N.W.2d at 426. Again, John
Killen did not have a gun and was alone with Ruth. Ruth had also recently
cancelled a restraining order and invited John back. With John armed only
with his mobile phone and Ruth with a Glock .380 handgun, the jury could
find Ruth did not believe there was imminent danger or that force was
necessary. During the investigation, Ruth said about a hundred times that
she “just wanted him to leave,” but that is not a justifiable reason to kill.
There is substantial evidence that Ruth did not believe she was in danger or
that force was necessary.

Third, if Ruth did not have reasonable grounds for a belief in danger
or the necessity of force, she was not justified. Do192 at 39, Instr. 38;
Fordyce, 940 N.W.2d at 426. Even if Ruth sincerely believed she was in
danger or needed to use force, the jury could conclude that because she was
armed and John Killen was not, her belief, though sincere, was not

reasonable. Ruth was armed and John was not. There was a couch between
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them. Substantial evidence thus supports that if Ruth did believe she was in
danger and force was necessary, her belief was not reasonable.

Fourth and finally, if the force Ruth used was unreasonable under the
circumstances, she was not justified. Do192 at 41, Instr. 40; Fordyce, 940
N.W.2d at 426. Ruth admitted she was armed and John was not, so it is an
easy conclusion for the jury that Ruth’s deadly force was unreasonable. See
State v. Wilson, 941 N.W.2d 579, 591 (Iowa 2020) (concluding firing first
on unarmed victims is not reasonable or justified). The number of shots is
also substantial evidence of unreasonable force. Even were the first shot
justified, or even if both the first and second were justified, the third shot
was not reasonable, nor was the fourth. By Ruth’s account, John made a
move toward the end of the couch, either after the first shot or after the
second, depending on which time she told her story. At the end of the couch
was the stairway going downstairs and out of the townhome. It is a fair
inference that John moving in that direction was not a threat.

The above analysis largely credits Ruth’s version of what happened,
which the jury did not need to do. It is a reasonable inference that Ruth was
furious about working and paying for everything while John did not work,
routinely got drunk and high, and accused Ruth of infidelity while he was

actively trying to get back together with Cassie Wimer. D0234, Exh. 52 at
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6:40—7:26. Before Ruth shot an unarmed John four times, she repeatedly
talked about shooting him. Ruth said, “I'm not gonna shoot to kill him, I'm
just gonna shoot to get him to stop.” D0234, Exh. 60 at 12:52—59. She also
said: “I’ll just shoot him and say I thought it was an intruder.” Do285 at
28:2-6, 49:3—8; D0234, Exh. 54 at 23:06—16. Ruth said she could shoot
someone and make it look like a suicide. D0285 at 43:21—44:13. A jury
could infer from these statements that Ruth planned to kill John and
thought she was laying the groundwork for her justification defense. It is
even a permissible inference, based on her pre-murder TikTok videos all
but threatening violence against abusers; and the three-plus months
between the start of their relationship and the end of John’s life; that Ruth
saw John as an abuser, saw herself as an avenger, and decided his fate as
soon as he told her that he had strangled his ex-girlfriend.

Ruth’s inconsistent statements allowed the jury to discredit her
stories to detectives. D0192 at 12, Instr. 11. Ruth told Detective Lowe that
she brought her gun from the bedroom and picked it up off the table after
John leaned over the couch toward her; that when he leaned again and said,
“You’re not gonna fucking shoot me,” she shot a “warning shot,”
accidentally hitting him; then she shot him three more times after he stood

up. Do234, Exh. 51 18:56—23:12. In her post-murder TikTok, her story
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diverged. She said John broke the restraining order, D0234, Exh. 55 at
01:42-3:00. In reality, Ruth had cancelled it. She also told TikTok John
came for her then she went for her purse. Id. This is not what she told
police. D0234, Exh. 51 at 18:56—23:12. Her TikTok concluded with her
saying she fired an ineffective warning shot and then put three in his chest.
Do0234, Exh. 55 at 01:42—3:00. Lying to investigators is evidence from
which a rational jury may infer Ruth’s guilt. See State v. Ernst, 954 N.W.2d
50, 56 (Iowa 2021) (explaining that a defendant’s false story explaining
away facts supporting his guilt is itself evidence of guilt).

As Ruth said to Detective Lowe repeatedly, it was probably just that
Ruth wanted John to leave. She had succeeded in getting him to leave the
townhome by securing a restraining order only to relent and cancel it
almost immediately. That is not consistent with being afraid that John was
going to cause her serious injury or death. Ruth regretted letting him back
in but had alienated anyone who might support her in leaving the
townhome herself. Being in a relationship with John was no-doubt
tumultuous. After she killed him, Ruth told detectives, “I was basically
hoping that he would see [the gun] thinking, ‘okay she’s not fucking around

%

I really do need to leave.” ” D0234, Exh. 51 at 24:48—-26:05. The jury could

have believed that maliciously, premeditatedly, and with the specific intent
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I11.

to kill, Ruth used her “cordless hole puncher” to undertake a self-help,
permanent eviction of John Killen from the townhome.
The State disproved that Ruth acted in self-defense. A rational jury
could, and did, conclude Ruth was not justified.
* * * * *
Substantial evidence supports Ruth’s first-degree murder conviction.

Ruth’s statement that she could kill someone and get away
with it was not unfairly prejudicial.

Error Preservation

Ruth complains about admission of her statement that she could kill
someone and get away with it, made in the context of John Killen arguing
with Cassie Wimer. D0285 at 44:1—2. Below, Ruth argued it was too
prejudicial to tell the jury that she made this “joke” about Wimer. D0285 at
5:1—10:9, 33:12—35:25. Now on appeal, she complains that the prejudice
came from the generality of the statement as the jury heard it. App’t Br. at
72=79.

Error is not preserved for a Rule 5.403 violation on the basis that the
challenged statement was too general. “It is a fundamental doctrine of
appellate review that issues must ordinarily be both raised and decided by
the district court before [an appellate court] will decide them on appeal.”

Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002). A defendant must
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present the specific argument, not a similar argument, to the district court
if she wants to press the argument on appeal. See State v. Robinson, 859
N.W.2d 464, 487 (Iowa 2015) (holding error was not preserved when a
defendant contended in district court that he was entitled to barrier-free
meetings with counsel for certain reasons, but did not assert the specific
reason below that he urged in his appellate argument—that one of those
reasons was establishing “trust and comfort” between defendant and
counsel).

Effectively, Ruth complains now about keeping from the jury the
context of the statement, when below, that was the reason she argued for
inadmissibility. Her generality challenge here is unpreserved, and her
specificity argument made below is waived.

Standard and Scope of Review

The State agrees with Ruth that the district court’s evidentiary ruling
is reviewed for an abuse of discretion. State v. Richards, 809 N.W.2d 80,
89 (Iowa 2012). A court properly admits evidence unless it clearly exercises
its discretion unreasonably or bases its ruling on clearly untenable grounds

or reasons. Id.
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Merits

In a homicide trial with a defendant urging justification, “I could
shoot somebody and make it look like a suicide,” is an incredibly prejudicial
statement. But so is most damning evidence. The statement here is not
unfairly prejudicial. Evidence is inadmissible if danger of unfair prejudice
from its admission substantially outweighs its probative value: “The court
may exclude relevant evidence if its probative value is substantially
outweighed by a danger of . . . unfair prejudice . . ..” Iowa R. Evid. 5.403.
“[T]n a sense, all powerful evidence is prejudicial to one side.” State v.
Neiderbach, 837 N.W.2d 180, 202 (Iowa 2013). Courts must consider
whether potential prejudice is unfair. Id. at 202—03.

First is an evaluation of the probative value. “Probative value gauges
the strength and force of the evidence to make a consequential fact more or
less probable.” State v. Rodriquez, 636 N.W.2d 234, 240 (Iowa 2001)
(internal marks and citations omitted). Under the circumstances here,
basically saying, “I can kill someone and get away with it,” is among the
most probative evidence of what Ruth’s state of mind might have been
when she did kill John and claim justification.

The prejudicial statement here did not pose a danger of unfair

prejudice, or at least that danger did not substantially outweigh this highly
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probative evidence of Ruth’s state of mind. There is no unfairness in
admitting a statement by a defendant charged with murder about her
confidence that she can cover up a murder. “Evidence that appeals to the
jury’s sympathies, arouses its sense of horror, provokes its instinct to
punish, or triggers other mainsprings of human action that may cause a
jury to base its decision on something other than the established
propositions in the case is unfairly prejudicial.” State v. Henderson, 696
N.W.2d 5, 10—11 (Iowa 2005) (internal marks and citations omitted).
Ruth’s statement does none of this.

There was ample evidence of Ruth’s guilt indicating her state of mind
besides her statement that she could cover up a murder by making it look
like suicide. Admission of the statement was thus harmless. See State v.
Davis, No. 13-1099, 2014 WL 5243343, at *7 (Ilowa App. Oct. 15, 2014)
(concluding that error in allowing unfairly prejudicial evidence was
harmless because the evidence of guilt was overwhelming). Even if specific
evidence is unduly prejudicial, a defendant is not necessarily prejudiced by
its admission. Laurie Kratke Doré, 7 Ia. Prac., Evidence § 5.103:14 (Oct.
2023 Update) (noting the absence of prejudice, including when there is

overwhelming evidence of guilt, means a new trial is unnecessary).
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The district court properly admitted Ruth’s statement; even so, Ruth
suffered no prejudice.

CONCLUSION

For the reasons above, the court should affirm.
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