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QUESTIONS PRESENTED FOR REVIEW 

1. Whether a threatened demotion with an undisputed, quantified loss of 

pay and benefits can be deemed non-adverse as a matter of law solely because the 

employee was forced to mitigate damages by retiring first. 

2. Whether the Court of Appeals erred in holding, as a matter of law, that 

no reasonable jury could find constructive discharge where the employer presented an 

employee with a definitive demotion with substantial pay and benefit losses, and 

where the record shows the employer admitted it knew the employee would retire to 

avoid those consequences. 

3. Whether the Court of Appeals erred in concluding there was no 

evidence of sex discrimination where the employer admitted it demoted a male 

employee because he was paid more than a female comparator who complained of 

sex-based wage discrimination, and where changing the employee’s sex would have 

changed the employer’s decision. 
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STATEMENT SUPPORTING FURTHER REVIEW 

Iowa Rule of Appellate Procedure 6.1103(1)(b) authorizes further review when 

the Court of Appeals’ decision conflicts with precedent, presents an important 

question of changing legal principles, or raises an issue of broad public importance. 

This case does all three. 

Iowa Code section 216.6A says an employer paying unequal wages in violation 

of the statute “shall not” remedy the violation by reducing any employee’s wage rate. 

IOWA CODE § 216.6A(2)(a). But what happens when this prohibition is violated? That 

is the central question in this appeal. When an employer chooses to “solve” wage 

discrimination by cutting the higher-paid employee’s wages, does that employee have 

a remedy? As it stands, the answer is no. Plaintiff-Appellant respectfully suggests this 

holding is inconsistent with both the letter and spirit of the law. 

Defendants did what the statute forbids; yet both lower courts held Randy 

Reiter has no recourse. The Court of Appeals held the State’s unlawful decision to cut 

Randy’ wages was not actionable because he was never paid less than his female 

colleague and because he was forced to retire before an impending demotion 

appeared on a paycheck. But Defendants’ illegal pay decision caused ongoing wage 

loss and would have resulted in permanent benefit loss, including payout of accrued 

leave at the lower classification. The Court of Appeals’ holding invites employers to 
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threaten an unlawful pay cut, force the employee out, and then argue that no claim 

exists because the employee left before the cut became effective. 

The Court of Appeals’ analysis creates a de facto no-cause-of-action rule under 

section 216.6A. Although the Court stated it would “decline to reach” that question, it 

affirmed summary judgment on the ground that an unlawful pay-reduction decision is 

never actionable unless a lower paycheck is actually issued, rendering section 

216.6A(2)(a)’s express prohibition unenforceable whenever an employee mitigates 

damages by leaving first. Whether section 216.6A provides meaningful statewide 

protection or is nullified by a timing rule untethered to its text is a question warranting 

this Court’s review. 

The Court’s constructive discharge holding also conflicts with summary-

judgment principles and Iowa law. A reasonable jury could find the State presented 

Randy with a fait accompli: accept a demotion to a classification that did not match 

his work and lose more than $35,000 in annual pay and related benefits, or retire 

before the cut took effect to preserve the value of the benefits he’d accumulated 

across his career. The Court said it viewed the record in Randy’s favor, but then 

ignored Randy’s evidence, including his complaint that the demotion caused financial 

strain, that he was “sickened and appalled” by the decision and “shocked that [he] was 

not given possible other options” than to resign. The Court also ignored testimony 
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that Defendants’ witnesses all agreed that Randy left because of the impending 

demotion and pay cut. 

Finally, the sex-discrimination holding was error. The State’s own explanation 

was that it acted because Randy was the higher-paid male comparator to a female 

employee who complained of sex-based wage discrimination. If Randy had been 

female, the complained-of pay disparity and the State’s chosen response would have 

been different. That is expressly “because of sex,” not a basis for affirming summary 

judgment. 

BRIEF SUPPORTING FURTHER REVIEW 

INTRODUCTION 

“Ubi jus, ibi remedium”  

-Where there is a right, there is a remedy- 

Randy Reiter worked for the State of Iowa for 45 years, most recently as an 

Administrative Law Judge deciding contested disability cases. Randy’s evaluations 

praised him as an “expert in the Social Security Disability programs” and that he 

“always makes the right decisions for the most vulnerable – the childhood cases.” In 

2020, he supported his female counterpart, Ellen McComas, in her sex-based wage 

complaint in which he was her male comparator. The State did not raise her pay. 

Instead, it chose to demote Randy and cut his wages, forcing him out of his career 

and costing him pay and benefits. 
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After being forced out, Randy brought suit, alleging that Defendants’ 

discriminatory pay decisions and practices violated section 216.6A and constituted sex 

discrimination in violation of Iowa Code sections 216.6. 

Section 216.6A prohibits employers from engaging in discriminatory wage 

practices and provides that an employer paying unequal wages “shall not” remedy the 

violation by reducing any employee’s wage rate. IOWA CODE § 216.6A(2)(a). 

Defendants did exactly that and yet the district court and Court of Appeals held 

Randy has no remedy. 

Section 216.6 separately prohibits adverse action because of sex. If Randy were 

female, Defendants would not have demoted him to address a claimed sex-based pay 

disparity. Because changing Randy’s sex would have changed the outcome, his sex 

played a part in Defendants’ action. 

The Court of Appeals affirmed summary judgment by viewing the evidence in 

the State’s favor. The Court found there was no actionable pay decision because 

Randy retired before the lower classification took effect. The Court held there was no 

constructive discharge because the State gave him time to “consider his options.” The 

Court then found there could be no sex discrimination because Randy was the higher-

paid male employee. But the summary-judgment record would allow a reasonable jury 

to find the State told Randy it was demoting him because it could not continue paying 

him more than his female counterpart, that the demotion would cut his compensation 



9 
 

by more than $35,000 and reduce related benefits, and that the only way to avoid 

those consequences was to retire first. 

STATEMENT OF FACTS 

The State hired Randy Reiter when he was only 22 years old. Effective May 15, 

1997, he achieved permanent status in the Disability Hearings Unit as a Disability 

Hearing Officer, a position classified as Administrative Law Judge 2. For the next 25 

years, he presided over contested disability appeal hearings. Since 1989, the two DHO 

positions in the unit had been classified as ALJ 2. (D0008 ¶ 9; D0032 at 8-17). 

In 2017, the other ALJ 2, Gary McComas, retired. Defendants promoted Ellen 

McComas from Disability Examiner Specialist Advanced (DESA) to fill the vacant 

DHO position. The ALJ 2 classification paid more than the DESA classification. 

Ellen initially sought ALJ 2 classification but was denied because she lacked the three 

years’ experience listed in the ALJ 2 job description. Randy remained classified as ALJ 

2. (D0032 at 4, 18, 26, 35). 

In December 2020, Ellen complained that she was paid less than Randy for the 

same job because of sex and again sought ALJ 2 classification, noting she had now 

reached her three-year anniversary in the position. (D0032 at 23, 35; D0008 ¶ 19). 

Soon after Ellen’s complaint, McLaren told Randy the State intended to 

demote him from ALJ 2 to DESA. His job duties would not change, but his pay 

would drop by more than $35,000 per year. (D0032 at 27-29, 35, 39). 
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When Randy asked why, McLaren said a “precipitating factor” had come 

forward—Ellen’s pay-discrimination complaint. (D0032 at 5) (McLaren Dep. 104:2-

12). Randy then asked Administrator of Vocational Rehabilitation David Mitchell why 

the Department was forcing his demotion. (D0032 at 39-40). Referring to the gender 

pay disparity, Mitchell said the Bureau “can’t be paying someone at a much higher 

level than another person doing the same thing.” (D0032 at 40). 

The decision made little sense as a genuine reclassification. The ALJ 2 

description included presiding over contested hearings, deciding claims, preparing 

findings and conclusions, issuing subpoenas, and ruling on motions—functions not 

included in the DESA description. Randy did not perform DESA duties, and his 

duties had remained materially the same since the 1989 classification review. (D0032 

at 14, 53-57). 

On January 18, Randy complained to McLaren and Mitchell about the 

demotion. He ended the complaint by making it clear the State had placed him in an 

impossible position: 
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(D0032 at 24, 36). 

After receiving Randy’s emailed complaint, Mitchell reiterated that Defendants 

were reclassifying Randy because they could not justify paying him so much more 

than his female counterpart. (D0032 at 36, 40). Randy told Mitchell the Department 

had it backwards; they should be raising Ms. McComas to an ALJ 2, not demoting him 

to DESA. (D0032 at 40); (D0032 at 7). Mitchell told Randy the reclassification and 

pay decrease could impact Randy in as little as two weeks, sharing the information so 

“[Randy] would know what decision he wanted to make in terms of his employment.” 

(D0037, Def. M.S.J. App. at 19-0199) (Mitchell Dep. 69:21-70:22) (1/23/2024).  

Defendants refused to reconsider their decision, and a day or two later, 

McLaren notified Randy that the Bureau was going to demote him after 25 years of 

service. (D0008 at ¶ 34). If Randy did not resign before the demotion went into effect, 

he would lose significant pay and benefits, and his accrued vacation and sick time 
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would be devalued from his ALJ 2 paygrade to the DESA paygrade. (D0032 at 24, 

36). The Bureau told Randy it would give him until the end of May to decide. (D0032 

at 36-27). Left without any other option, Randy was constructively discharged as of 

May 27, 2021. (D0032 at 5) (McLaren Dep. 101:14-102:22); (D0036 at 226) (Maloney 

Dep. 35:19-22). 

I. A PERSON AGGRIEVED BY A VIOLATION OF THE IOWA CIVIL 
RIGHTS ACT HAS A CAUSE OF ACTION 

A. ERROR PRESERVATION  

Plaintiff preserved error on this issue by resisting Defendants’ motion for 

summary judgment. 

B. STANDARD OF REVIEW  

The standard of review for orders granting summary judgment is for correction 

of errors at law. See IOWA R. APP. P. 6.907; Homan v. Branstad, 887 N.W.2d 153, 163 

(Iowa 2016); Otterberg v. Farm Bureau Mut. Ins. Co., 696 N.W.2d 24, 27 (Iowa 2005).  

Facts are to be viewed in the light most favorable to the nonmoving party and a court 

must consider “every legitimate inference reasonably deduced from the record” on 

behalf of the nonmoving party. Van Fossen v. MidAmerican Energy Co., 777 N.W.2d 689, 

692-93 (Iowa 2009). 

C. ARGUMENT 

Defendants argue the Iowa Civil Rights Act was not drafted to protect 

someone in Randy’s position. The statute says otherwise. 



13 
 

In analyzing civil rights claims, we generally look at who is bringing the claim 

and what bases underlie the claim. As to who can bring a claim, the legislature 

expansively proclaimed that a complaint may be filed by “[a]ny person claiming to be 

aggrieved by a discriminatory or unfair practice.”  IOWA CODE § 216.15(1). That 

person must then identify the prohibited “discriminatory or unfair practice” and 

identify the harm, i.e., how said employee was aggrieved by the unfair practice. 

Randy checks all necessary boxes.  He is a person. He has also identified several 

discriminatory or unfair practices, specifically that: (1) Defendants engaged in wage 

discrimination and sought to remedy the discrimination by reducing his pay, and (2) 

his sex played a part in Defendants’ decision to reclassify and demote him.  Randy has 

also shown his aggrievement by connecting Defendants’ unfair practices to his own 

damages.  The following illustrates the argument in condensed form: 

 

Randy has produced evidence that Defendants unlawfully chose to remedy 

wage discrimination by reducing his wage rate (violating 216.6A), an action that would 

not have happened but for his sex (violating 216.6). 

II. THE COURT ERRED IN DISMISSING PLAINTIFF’S 216.6A CLAIM  

A. ERROR PRESERVATION  

Is Randy a 
Person? YES

Has Randy 
Identified a 

Discriminatory 
or Unfair 
Practice?

YES

Was Randy 
Affected by the 
Discriminatory 

or Unfair 
Practice?

YES
Randy Has a 

Cause of 
Action
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Plaintiff preserved error on this issue by resisting Defendants’ motion for 

summary judgment. 

B. STANDARD OF REVIEW  

The standard of review for orders granting summary judgment is for correction 

of errors at law.  See IOWA R. APP. P. 6.907. 

C. ARGUMENT 

Section 216.6A prohibits paying unequal wages for equal work and separately 

provides that employers “shall not” remedy such a violation by reducing any 

employee’s wage rate. IOWA CODE § 216.6A(2)(a).  

Randy suffered the second type of violation.   

1. Section 216.6A’s Plain Language Provides a Cause of Action 

The statute forbids employers from remedying wage discrimination by lowering 

another employee’s wages. It makes little sense to say the lower-paid employee may 

sue over a wage-discrimination violation, but the employee harmed by the prohibited 

“remedy” may not. 

No Iowa court has addressed this issue directly, and neither party could find a 

case on point nationwide. 

The closest case is Schleicher v. Preferred Solutions, Inc., 831 F.3d 746, 757 (6th Cir. 

2016), in which a male employee alleged his wages were lowered to “correct” a 

violation. The court identified the elements the male employee must prove; first, that 

the employer violated the equal pay act, and second, that the employer “violated the 
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EPA again when it tried to cure this pay disparity by lowering Schleicher’s 

compensation to match [his female colleague’s].” Id. at 752. The court ultimately 

dismissed the case not because Schleicher lacked a cause of action, but because he 

couldn’t prove the initial violation. Id. at 754. Inherent in the holding is that, had 

Schleicher had evidence like Randy has in this case, he would have been able to 

proceed. 

Defendants paid Ms. McComas less than Randy for equal work and then chose 

to “fix” that problem by reducing Randy’s pay. That made Randy a person 

“aggrieved” by a discriminatory or unfair practice under section 216.15(1). The district 

court concluded this prohibition does not create a cause of action.  

Although the Court of Appeals stated it did not directly address this issue, it 

came to the same conclusion. The Court held that Randy “at no point during his 

employment suffered an adverse employment action” because he was either “the 

higher paid employee, and at worst his pay would have equalized McComas’s.” Reiter 

v. State, 2026 WL 1329701, at *3 (Iowa App. May 13, 2026). This adopts the same 

reasoning as the district court, as it implicitly holds that someone like Randy could 

never bring a claim because “at worst,” their pay would be equal to their female 

colleague. This holding is error, and this Court should reverse. 

2. The Court of Appeals Erred in Holding There Was No 

Actionable Pay Decision 



16 
 

An adverse employment action is “an action that detrimentally affects the 

terms, conditions, or privileges of employment.”  Channon v. United Parcel Serv., Inc., 

629 N.W.2d 835, 862 (Iowa 2001). “[A] wide variety of actions, some blatant and 

some subtle, can qualify” as adverse employment actions. Id. at 863 (quoting Bryson v. 

Chi. State Univ., 96 F.3d 912, 916 (7th Cir. 1996)). “Termination, reduction in pay or 

benefits, and changes in employment that significantly affect an employee’s future 

career prospects meet this standard.” Spears v. Missouri Dep't of Corr. & Human Res., 210 

F.3d 850, 853 (8th Cir. 2000) (citing Kerns v. Capital Graphics, Inc., 178 F.3d 1011, 1016 

(8th Cir. 1999)). 

Here, viewed favorably to Randy, the record shows an impending demotion, a 

pay cut of more than $35,000, reduced benefits, and constructive discharge. 

The Court of Appeals held the “decision to reduce Reiter’s pay alone itself is 

not actionable.” Id. at *2 (quoting Dindinger v. Allsteel, 860 N.W.2d 557, 573 (Iowa 

2015). This holding was error for at least three reasons. 

i. The Dindinger Analysis Was Not Analyzing 216.6A 

The Court of Appeals cited Dindinger’s comment that: “Paying an employee in a 

protected class less than other employees, if done with discriminatory intent, is always 

separately actionable.” Id. But this observation was made while answering a separate 

certified question concerning the scope and accrual of intent-based 

wage-discrimination claims under § 216.6. Id. at 566-72 (emphasis in original). The 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NVP-4261-F04G-B01X-00000-00&pdcontentcomponentid=158155&pdislparesultsdocument=false&prid=372b96a9-6df6-4865-8d7e-97a5ee0c4de6&crid=c51e9349-fb4f-41dc-bfdd-7709fa9e9504&pdisdocsliderrequired=true&pdpeersearchid=876bbe39-0ede-4f1a-b589-2881012a8e7a-1&ecomp=b7ttk&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NVP-4261-F04G-B01X-00000-00&pdcontentcomponentid=158155&pdislparesultsdocument=false&prid=372b96a9-6df6-4865-8d7e-97a5ee0c4de6&crid=c51e9349-fb4f-41dc-bfdd-7709fa9e9504&pdisdocsliderrequired=true&pdpeersearchid=876bbe39-0ede-4f1a-b589-2881012a8e7a-1&ecomp=b7ttk&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NVP-4261-F04G-B01X-00000-00&pdcontentcomponentid=158155&pdislparesultsdocument=false&prid=372b96a9-6df6-4865-8d7e-97a5ee0c4de6&crid=c51e9349-fb4f-41dc-bfdd-7709fa9e9504&pdisdocsliderrequired=true&pdpeersearchid=876bbe39-0ede-4f1a-b589-2881012a8e7a-1&ecomp=b7ttk&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NVP-4261-F04G-B01X-00000-00&pdcontentcomponentid=158155&pdislparesultsdocument=false&prid=372b96a9-6df6-4865-8d7e-97a5ee0c4de6&crid=c51e9349-fb4f-41dc-bfdd-7709fa9e9504&pdisdocsliderrequired=true&pdpeersearchid=876bbe39-0ede-4f1a-b589-2881012a8e7a-1&ecomp=b7ttk&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5NVP-4261-F04G-B01X-00000-00&pdcontentcomponentid=158155&pdislparesultsdocument=false&prid=372b96a9-6df6-4865-8d7e-97a5ee0c4de6&crid=c51e9349-fb4f-41dc-bfdd-7709fa9e9504&pdisdocsliderrequired=true&pdpeersearchid=876bbe39-0ede-4f1a-b589-2881012a8e7a-1&ecomp=b7ttk&earg=sr1
https://plus.lexis.com/document/documentlink?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A43JY-7570-0038-X1Y4-00000-00&pdcontentcomponentid=6392&pdproductcontenttypeid=urn%3Apct%3A30&pdpinpoint=PAGE_734_1107&pdrt=undefined&pdparentactivityid=undefined&ecomp=6d4k&pdvirtualmasterfeatureid=&prid=7240eefe-3353-4d38-bdcb-41aa43c85353&crid=61cd463f-76fc-4916-b2b7-78fa11027339
https://plus.lexis.com/document/documentlink?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A43JY-7570-0038-X1Y4-00000-00&pdcontentcomponentid=6392&pdproductcontenttypeid=urn%3Apct%3A30&pdpinpoint=PAGE_734_1107&pdrt=undefined&pdparentactivityid=undefined&ecomp=6d4k&pdvirtualmasterfeatureid=&prid=7240eefe-3353-4d38-bdcb-41aa43c85353&crid=61cd463f-76fc-4916-b2b7-78fa11027339
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Court’s analysis was specific to 216.6, addressing intent, limitations, and damages 

under a statute that requires proof of discriminatory motive. 

In contrast, section 216.6A was enacted because the traditional section 216.6 

analysis failed to capture certain forms of wage discrimination. As Dindinger 

emphasized, section 216.6A “creates an entirely new cause of action” imposing strict 

liability for paying unequal wages, “without regard to the employer’s intent.” Id. at 564 

(emphasis in original). 

Section 216.6A(2)(a) expressly provides employers “shall not remedy the 

violation by reducing the wage rate of any employee.” The Court of Appeals’ holding 

that a pay-reduction decision is never actionable unless an unequal paycheck is issued 

renders this prohibition unenforceable in the very circumstances it was designed to 

address. Nothing in Dindinger endorses that result.  

To the contrary, Dindinger recognized that section 216.6A was enacted to reach 

wage-discrimination practices that “fell through the cracks” of the traditional 

discrimination paradigm. By importing section 216.6 concepts into section 216.6A, the 

Court of Appeals effectively rewrote the statute to require the same elements the 

legislature intentionally eliminated. 

ii. The Holding Conflicts with the Statute 

The Court’s holding also conflicts with section 216.6A(2)(b), which states a 

discriminatory pay practice occurs when a discriminatory pay decision is adopted or 



18 
 

when an individual is affected by it, including each time compensation is paid. The 

statute applies to both adoption and implementation. 

Moreover, Randy was affected even before a lower paycheck was issued 

because he was told that remaining employed would have permanently reduced the 

value of already-accrued benefits. His retirement mitigated some damage, but it did 

not erase the claim. 

iii. The Holding Effectively Rewrites the Statute 

The law prohibits employers from choosing to reduce the higher-earner’s pay 

to remedy discrimination. Treating that prohibition as non-actionable unless a 

paycheck issues effectively reads it out of the statute. The Court stated it would 

“decline to reach whether Iowa Code section 216.6A(2)(a) creates a cause of action,” 

yet it affirmed summary judgment on the ground that a prohibited pay-reduction 

decision is never actionable unless a lower paycheck actually issues. Reiter, WL 

1329701, at *3. Under that reasoning, an employer who violates the statute by 

choosing to remedy wage discrimination through a pay cut escapes liability whenever 

the employee mitigates damages by leaving first. That approach effectively forecloses 

any private remedy for employees harmed by an unlawful “remedy” short of waiting 

to suffer additional losses.  

Imagine an employer hires a male employee and a female employee at the same 

time to do the same function. The employer pays the male $50 per hour and the 
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female $25 per hour, explicitly based on sex. The female employee learns of and 

complains about the discriminatory pay discrepancy. To remedy the discrimination, 

the employer tells the male that his pay will be reduced to $25 per hour beginning the 

following week. The male is also told if he sticks around, his accrued paid time off will 

be valued at $25 per hour, but if he left now, it would be paid out at a rate of $50 per 

hour. The male employee feels no choice but to resign.  

Under the Court’s holding, the employer’s actions, which explicitly violate 

section 216.6A, are immune from suit by the male employee. Indeed, an employer 

who successfully runs out the higher paid employee would then be immune from suit 

by the lower-paid female employee as well, because they would no longer be paid at a 

wage rate lower than their male colleague. 

In Brokken v. Hennepin County, 140 F.4th 445, 451 (8th Cir. 2025), the Eighth 

Circuit recognized that when an employee is faced with a resignation or the possibility 

of losing substantial benefits, “[a] reasonable person” would feel “compelled to 

resign.” Similarly, Randy was faced with having his retirement benefits drastically cut 

by the demotion; a reasonable person in his position would feel compelled to resign 

to preserve the value of those benefits at the existing pay rate.  

Taken to its extreme, the Court’s holding would mean any employee who quits 

in lieu of termination or another threatened adverse action could never have a claim. 

This would reward employers who are successful at getting employees to quit. 
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III. THE COURT OF APPEALS ERRED IN HOLDING THERE WAS 
INSUFFICIENT EVIDENCE OF CONSTRUCTIVE DISCHARGE 

A. ERROR PRESERVATION  

Plaintiff preserved error on this issue by resisting Defendants’ motion for 

summary judgment. 

B. STANDARD OF REVIEW  

The standard of review for orders granting summary judgment is for correction 

of errors at law.  See IOWA R. APP. P. 6.907. 

C. ARGUMENT 

Constructive discharge is legally synonymous with actual termination.  Balmer v. 

Hawkeye Steel, 604 N.W.2d 639, 641-42 (Iowa 2000); Cherry v. Menard, Inc., 101 F. Supp. 

2d 1160, 1173 (N.D. Iowa 2000) (“[C]onstructive discharge constitutes precisely the 

same sort of ‘significant change in employment status’ and inflicts precisely the same 

sort of ‘economic harm’ as any other ‘firing.’”) (quoting Spears, 210 F.3d at 854 n.3). 

For constructive discharge, Randy needed to provide evidence that “a 

reasonable person would have found the conditions of employment intolerable and 

that the employer either intended to force the employee to resign or could have 

reasonably foreseen that the employee would do so as a result of its actions.”  Fenney v. 

Dakota, Minn., & R.R. Co., 327 F.3d 707, 717 (8th Cir. 2003) (emphasis added); 

VanMeter Indus. v. Mason City Human Rights Comm’n, 675 N.W.2d 503, 512 (Iowa 2004). 

1. The State Imposed Objectively Intolerable Conditions for a 

Reasonable Person in Randy’s Position 
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The State told Randy his position would be reclassified from ALJ 2 to DESA, 

his pay would drop by more than $35,000 per year, and important benefits tied to his 

ALJ 2 status would be reduced. This was not a speculative possibility. In January 

2021, Randy complained that he was “not given possible other options prior to such 

drastic measures” and that the demotion would “cause financial strain on our family.” 

(P. App. 24). The demotion was a done deal with a short window to decide whether 

to retire first. As Shakespeare put it, “there’s small choice in rotten apples.” The 

Taming of the Shrew, Act 1, sc. 1, l. 136-37. That is what the State offered Randy: not 

meaningful alternatives, but only different ways to suffer harm. A reasonable person 

in Randy’s position could find those conditions intolerable. 

2. The Court of Appeals Ignored Record Evidence and Drew 

Inferences for the Wrong Side 

The Court’s opinion stated the evidence was insufficient for constructive 

discharge, “even taken in the light most favorable to Reiter.” Reiter, WL 1329701, at 

*3. This was error because the evidence wasn’t taken in the light most favorable to 

Randy. The Court accepted Defendants’ portrayal of Randy’s departure as a routine 

retirement, saying Randy “expressed interest in retirement twice” as if that meant he 

wanted to leave in May 2021. Id. This is not an accurate reflection of the record. The 

Court found there was insufficient evidence of constructive discharge only after 

ignoring Randy’s evidence, including the following:  
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➢ In January, Randy wrote to supervisors that he was “sickened and 
appalled” and “shocked that I was not given possible other options prior 
to such drastic measures.”  (P. App. 24). 

➢ Randy complained that the demotion would cause “a significant loss of 
value of accrued vacation time.” (P. App. 24) 

➢ Every one of Defendants’ own witnesses admitted that Randy left 
because of the impending demotion and pay cut. 

➢ Bureau Chief McLaren said Randy left only because of the looming 
demotion that would slash his pay. McLaren Dep. 101:14-102:22 (P. 
App. 5).   

➢ Administrator of Vocational Rehabilitation David Mitchell agreed that 
Randy left because he felt “forced out.”  (D. App. 198)   

➢ Brian Maloney testified that Defendants told Randy “his pay will be 
reduced, and that’s when he chose to retire, and Randy left because of 
the impending demotion and concurrent pay decrease.  (D. App. 226) 

➢ After nearly 50 years of service, Randy declined a retirement party. (P. 
App. 62-63) 

In holding that Randy lacked sufficient evidence to generate a jury question, the 

Court of Appeals omitted all this evidence. That is not viewing the evidence in the 

light most favorable to Randy. When the evidence is viewed properly, these are not 

the words or actions of someone voluntarily walking away. 

Finally, the Court stated that “[b]ecause the State reclassified the position after 

Reiter’s retirement and permitted delays to allow Reiter to consider his options, we 

find that Reiter’s constructive discharge claim should not preclude summary 

judgment.” Reiter, 2026 WL1329701, at *3. However, this timing helps Randy.  

On January 14, 2021, Bureau Chief McLaren asked him to sign the PDQ 

reclassifying his job. On February 24, McLaren reported to Mitchell that Randy said 
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he was leaving as of May 27, 2021, “the week that [Mitchell] indicated we would send 

the PDQ over to DAS.” (D. App. 102). Mitchell responded that he would ask for 

Randy’s resignation in writing because it might allow them to “move up our submittal 

to ensure it coincides” with him leaving. (D. App. 101). This evidence clearly shows 

that Defendant provided the deadline. The idea that Randy left of his own volition is 

completely undercut by his January complaint that “I personally feel my employment 

at the Agency is no longer welcome,” and that he was “shocked that [he] was not 

given possible other options prior to such drastic measures.” (P. App. 24). 

A jury could find the delay simply gave the State time to accomplish exactly 

what it intended—to push Randy out before the lower pay officially appeared in the 

payroll system. Iowa’s constructive-discharge doctrine does not reward an employer 

for successfully coercing an employee to resign before the threatened action becomes 

effective. 

3. A Jury Could Find Resignation Was Reasonably Foreseeable 

Contrary to the Court’s finding, Randy need not prove Defendants wanted 

Randy to resign. Instead, it is enough if it was reasonably foreseeable that Randy would 

resign as a result of Defendants’ actions.  See Fenney, 327 F.3d at 716; Brokken, 140 

F.4th at 451.  

Here, there is no question that Defendants knew Randy would resign due to his 

impending demotion. As stated above, Defendants’ witnesses all agreed Randy left 
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because of the impending demotion and pay cut. A jury could easily find Defendants 

intended to force Randy out. But, even if Defendants didn’t intend to force Randy 

out, there is no dispute that they foresaw Randy would leave “as a result of [their] 

actions.”  See Fenney, 327 F.3d at 716. 

IV. THE COURT OF APPEALS ERRED IN HOLDING THERE WAS 
NO EVIDENCE OF SEX DISCRIMINATION 

A. ERROR PRESERVATION  

Plaintiff preserved error on this issue by resisting Defendants’ motion for 

summary judgment. 

B. ARGUMENT 

“If changing the employee’s sex would have yielded a different choice by the 

employer—a statutory violation has occurred.”  Bostock v. Clayton Cty., 590 U.S. 644, 

659-60 (2020) (citing Price Waterhouse v. Hopkins, 490 U. S. 228, 239, 109 S. Ct. 1775, 

104 L. Ed. 2d 268 (1989)). Defendants have repeatedly acknowledged that Ms. 

McComas’s complaint of gender discrimination “prompted” Defendants to demote 

Randy. When Randy asked Bureau Chief Liz McLaren why he was being demoted, 

she said there had been a “precipitating factor that came forward,” meaning, Ms. 

McComas’s pay discrimination complaint.  (D0032 at 5) (McLaren Dep. 104:2-12). 

McLaren would never have held this belief if Randy had been a woman.  

The Court of Appeals erred in finding there was no evidence from which a 

reasonable jury could find sex discrimination. 
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Motivating factor means that the plaintiff’s protected class “played a part” in 

the defendant’s later actions toward the plaintiff. DeBoom v. Raining Rose, Inc., 772 

N.W.2d 1, 13 (Iowa 2009). In other words, the plaintiff’s protected class must have 

been one of the reasons the action was taken but need not have been the only reason.  

Id. The key inquiry here is whether, viewing the facts in the light most favorable to 

Randy, a reasonable jury could find that sex was one of the reasons for Defendants’ 

conduct. That is not a demanding threshold, and it was met here. 

The Court of Appeals stated “nothing in the record” suggested Randy’s sex 

played any role in Defendants’ decision to reclassify his position. Reiter, 2026 

WL1329701, at *3. This was error. Ms. McComas’s discrimination complaint 

“prompted” Defendants to demote Randy. If Randy were the same gender as Ms. 

McComas, she could not have complained of gender discrimination. The Court of 

Appeals held this statement was “not supported by the summary judgment record.” 

But this ignores the simple fact that if Randy were a woman, Defendants would not 

have made the decision to reclassify his position to “remedy” a gender pay gap. That 

is textbook sex discrimination. Because changing Randy’s sex would have altered the 

outcome, “a statutory violation has occurred.” See Bostock, 140 S. Ct. at 1741. 

The Court also held it was “undisputed” that Defendants were going to 

reclassify Randy’s position upon retirement. Reiter, 2026 WL1329701, at *3. This fact 

was disputed, as Defendants have presented no true evidence of their alleged long-
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term reclassification plan. At a minimum, this is a fact issue unsuited for summary 

judgment. 

Finally, Defendants claimed that demoting Randy to cure a sex-based wage gap 

was a “legal responsibility” and a responsible use of state funds. However, “it’s 

irrelevant what an employer might call its discriminatory practice, how others might 

label it, or what else might motivate it.”  Bostock, 590 U.S. at 664. “Intentionally 

burning down a neighbor’s house is arson, even if the perpetrator’s ultimate intention 

(or motivation) is only to improve the view.”  Id. at 661. As the Court explained, 

“[Title VII] works to protect individuals of both sexes from discrimination, and does 

so equally.”  Id. at 660.  

By demoting Randy to “remedy” a gender pay gap, Defendants did not 

eliminate their ICRA exposure; they doubled it. Discrimination, even in purported 

service of correcting past discrimination, is still illegal and violates the Iowa Civil 

Rights Act. 

CONCLUSION 

For these reasons, Plaintiff-Appellant Randy Reiter respectfully requests that 

this Court grant further review, vacate the Court of Appeals’ decision, reverse the 

summary-judgment ruling, and remand for trial on Plaintiff’s wage-discrimination and 

sex-discrimination claims. 
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